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PREFACE 


The idea of preparing a Dictionary of Roman Law 
in encydopedic fonn came to my mind soon after my 
arrival in the United States, as I became more familiar 
with the satus of Roman Law in American schools and 
legal writing. The idea grew further while I was work- 
ing with my friend, Proiessor A. Arthur Scniiler of 
Columbia University School of Law, on a complete bib- 
liographv of the Romanisdc literature published in Eng- 
lish since 1939. It became increasinglv dear to me that 
many a reader must en eoum er great difficulties in under- 
standing the technical ianguage of papers concerned with 
Roman Law. The severelv restricted place occupied by 
Roman Law in college and university curricula has pro¬ 
ducet! a situation in which it is entirely rrue that Ro¬ 
mani st ico non leguntur. 

That I finally undertook the work, despite a variety 
of difficulties, may be attributed in large measure to the 
warm encouragement I received from scholars in various 
fields oi Roman antiouities. They approved my plan 
enthusiasticaliv and stressed the useiulness oi a diction¬ 
ary as I conceived it designed ior teachers and students 
of Roman Law in the dassroom, for students of legal 
history who have no or onlv little Latin, and for readers 
of juristic or literarv Latin works in translations which 
not always are reliable when legal terms or problems 
are involved. In particular, the idea of an encydopedic 
dictionary with extensive bibliogTaphies met with the 
approbation of erervone consulted. 

Now, after several years of intensive work, after sev- 
eral decades of study and research in my chosen fidd, 
I may be permitted to offer this Dictionary to all who 
are interested in audent Rome’s legal institutions, 
sources. history. and Ianguage, to scholars and students, 
both beginners and those more advanced, with the wish 
and hope that the cupida legum inventus may indude 
in its desire for knowledge of the law that legal system 


which, even in our own day, is the foundation and the 
intdlectual badeground of the law of a large part of the 
world. 

No one is more aware of the defidendes of a work of 
this kind than the author himself. The selecti on ot the 
entries from all the domains of Roman Law, the main- 
tenance of a proper proportion in presenting the various 
topies without concessions to those more familiar or 
more interesting to the author personally, and the neces- 
sity of remaining within the limhs of a single volume. 
all created embarrassing difficulties. For the prindples 
of sdection and organization finally adopted, the reader 
is referred to the Introduction. 

Preparation of the Dictionary would not have been 
possible if the American Philosophical Sodety hac not 
been generous with renewed grants-in-aid from the very 
beginning of the project. I wish to express my deepest 
gratitude to the Sodety for this assistance and encour¬ 
agement and for accepting the Dictionary for publica- 
tion in its Transactions. 

I am further gratefully indebted to the Mid-European 
S tudie; Center of the National Committee for a Free 
Europe for the helpful in ter est it took in my work in its 
later stages. Thankrul mention must alse be made of 
the Sodal Sdence Research Coundl for grants in the 
years 1946 and 1949. 

Invaluable assistance was rendered by several col- 
leagues who assumed the tedious task of polishing the 
manuscript linguisdcally and stv listi cally. My most sin¬ 
cere thanks are due Professors M. I. Finley of the New- 
ark College of Rutgers University, Jacob Hammer of 
Hunter College, Liond Casson of New York Univer¬ 
sity, and Naphtali Lewis of Brookhro College for the 
Service they have rendered to me in true friendship. 

A. B. 

New York, Jane 15. 1952 
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INTRODUCTION 


This Dictionary has several purposes: to explain tech¬ 
ui cal Roman legal terms, to translate and elucidate those 
Latin words which have a specific connotation when 
txsed in a juristic context or in connection with a legal 
institution or question, and to provide a brief picture of 
Roman legal institutions and sources as a sort of a first 
introduction to them. 

The objectives of the work, not the juristic character 
of available Latin writings, therefore, determined the 
indusion or exclusion of any single word or phrase. 
Since the Dictionary is not intended to be a complete 
Latin-English dictionary for ali words which occur in 
the writings of the Roman jurists or in the various codi- 
fications of Roman law, the reader must consuit a gen¬ 
era! Latin-English lexicon for ordinary words that have 
no specific meaning in law or juristic language. In this 
respect, as in others, the present work differs funda¬ 
mentali}- irom Heumann’s Handlexikon zu den QueUen 
des rdmischen Reehts (in the excellent edition by Emil 
Seckel, 1907). On the other hand, numerous entries 
concern words and phrases which occur only in non- 
juristic sources, literary writings or inscriptions, but 
which must, nevertheless, receive attention if the Dic¬ 
tionary is truly to survey all fields of the vast pro vince 
of Roman law; private, criminal, public, administrative, 
sacral, and military law, taxation, etc. Many entries, 
furthermore, deal with Latin terms of medieval or mod- 


All the more important entries are eneydopedic as 
well as lexicographical. That is to say, an attempt has 
been made in each case to depict as sucdnctly as pos- 
sible, the historical development of the legal institution 
or term it defines, the use of certain words in the lan¬ 
guage of the jurists or the imperial chancery, and par- 
ticular attention has been given to imponant substantial 
chang es from early law to dassical law and again in the 
reforms of Justinian. Additional matter is indicated 
by cross-references, printed in small capitals. Analo- 
gous terms and institutions are also noted by small capi¬ 
tals, sometimes in the body of the text, sometimes at the 
end of an entry. (As a matter of course, with a few 
exceptions, every Latin word used to explain or illus¬ 
trate a term has its own entry even when that fact is 
not spedfically indicated by the use of small capitals.) 
Synonyms and antonvms are indicated in many entries. 

Considerable attention has been given to the sources 
themsdves. A large number of entries are devoted to 
them, ranging in time from the archaic regal ordinances 
(the leges regiae) to Justinian’s codification, and, in 
more limited measure, to post-Justinian Byzantine and 
medieval writings and collections of laws. Basic defi- 
nitions, legal rules of fundamental importance, and char- 
acteristic utterances of the jurists are given in literal 
translations within quotation marks, foQowed by a dta- 
tion of the pertinent source. Tities of the Institutes, 
Digest and Justinian’s Code or Novels that deal ex pro¬ 
fesso with a specific topic are noted at the end of the 


ern coinage, unknown to the andent Romans, but now 
widely accepted in the Romanistic literature. 
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entry. Substantial interpolaturas by which classical in- 
stitutions and terms were eliminated as well as the 
more reliable linguistic criteria have been taken into 
consideratior.. 

BIBUOGRAPHY 

The extensive bibliographical apparatus is intended 
for a wide arde of readers. For that reason, space has 
been given to publications in English, many of which 
may be unknown to the internationa] guild of Romanists, 
at the same time that works in other languages are fully 
represented in the interest of readers in other cotxntries 
and of students and research workers who have a mas* 
tery of other languages. Stress has been primarily 
placed on the international Romanistic literature of the 
twendeth century. Earlier works are rited only when 
they have remained Standard treatments or did not lose 
theit importance despite later publications. All reccnt 
publications have been taken into account in so far as 
they were available. A few books that were not acces- 
sible to the author have been induded after their useful- 
ness was ascertained by correspondence with scholars 
abroad. 

To insure completeness and at the same time to avoid 
wasteful duplicadon, the bibliography was divided into 
two distinet parts. A General Bibliography in twenty 
chapters appears as a block at the end of the Dicdonary. 
It comprises textbooks and comprehensive general pres- 
entarions, which as a matter of rule are not repeated in 
the bibliographies appenderi to the single entries, and 
literature concerning general problems of the develop¬ 
inent of Roman law, the sources and their editions, and 
the infiuence of Roman law on modern legal Systems. 
The Anglo-American reader will find Chapter X, “Ro¬ 
man Law and the Anglo-American World” of spedal 
interest. It is a first attempt to provide an extensive 
bibliography of works and arddes on the part played by 
Roman law in the development of the common law and 
on the value of the study of Roman law in countries in 
the sphere of Anglo-American law. Chapter XIV on 
Roman law in non-jurisde sources, Chapter VI on the 
legal polides of the emperors, and Chapter XI concemed 
with die literature on the place of Roman law in legal 
educadon, are also first attempts at systemade bibli- 
ographic treatment. 


[TKANS. AMEX. rUIL. *OC 

The second part of the bibliographical apparatus is 
the spedalized secdon, scattered throughout the Dic- 
donary among the individual entries. Here, too, the 
aim was to sadsfy both the beginner and the expert. 
First place has been assigned to the renowned encyclo- 
pedias: the Realensyklopaedie der klassiichen Altrr- 
tvmsTvissenschaft (RE) of Pauly, Wissowa, KrolL et aL, 
the Dictionnaire des antiquttes greeques et romaines of 
Daremberg and Saglio (DS), the Nuovo Digesto Ita- 
liano (NDI), De Ruggiero's Dixionario epigrafeo (DE) 
and the very recent Oxford Classical Dietionary (OCD ). 
Then come the spedal monographs, periodical arddes, 
essays in volumes published in honor of, or in mernory 
of distinguished scholars, congress publications, anni* 
versary papers, and the like. Frequent reierence has 
been made to doctoral dissertationi in various languages, 
since at the very least they provide good bibliographies. 
On rare occasions spedal attendon is drawn to reliable 
bibliographical references collected in other papers. In 
general, an effort has been made in the individual bibli¬ 
ographies to indicate appropriate secdons within a larger 
work or publications whose tities do not suggest a dis 
cussion of the entry concerned. When the index word 
is mendoned in the bibliography it is frequendy abbre- 
viated to the inidal letter. 

Bibliographical pmissions are unavoidable even when 
remarkable papers are involved. I am confident, how- 
ever, that the selections scrupulously compiled will en- 
able the reader to find without any difficultv the litera¬ 
ture left out in this book. 

GLOSSARY 

A selected English-Ladn Glossary is appended for the 
benefit of readers who have little or no familiarity with 
Latin legal terminology. It includes the more impor¬ 
tant terms in English whose Latin counterparts are not 
virtually the same. Thus, “sale" or “lease" are in¬ 
duded, but not “senate” or “consul.” "formula” or “ex¬ 
ceptio.” Terms connected with administrati on are gen- 
erally omitted. The Latin words of the Glossary are 
covered by pertinent entries in die Dicdonary proper 
together with the cross-references. Thus the reader 
will have the opportunity to become acquainted not only 
with the term itself but also its legal significance and 
applicationi. 


UST OF ABBREVLATIONS 


ABayAW. Abhandlungen der Bayeriscken Akademie der IVis- 
senschaften (Mtmidi). 

ACDR Atti dei Congresso Intemasianale di diritto remano, 
1933 ; Bolocna 2. Roma 1-2 (1934, 1935). 

ACIVer. Atti dei Congresso Intemasionale di diritto romano 
e di storia dei diritto, Verona, 1949; toL 1 ff. (tn preu). 

ACSR. Atti dei Congressi Nationoli di Studi Romani. 

ADO-RIDA ; see RIDA. 

Aeg. Aegyptus. Rivista italiana di egittologia e di papirologia. 

AG. Arckivio giuridieo. 

AHDE. Anuario de Historia dei Derecho EspaXol (Madrid). 

AmIPkilol. American Journal of PhUology. 

ANop. Atti deir Accadentia di Science morali e politicke dolia 
Societi Reale di Napoli. 


AnBari. Annali deQa Factito di giurisprudensa delV Uuiotr- 
siti di Bari. 

AnCam Annali delT Uniotr siti di Camerino. Sesiene giuridiea. 

AnCat. Annali dei Seminario giuridieo delt Umversiti £ 
Catonia. 

AnGren. Annales de tUnioersitf de Grenoble. Section Let • 
tres, Dreit. 

AnMac. Annali delt Univtrsiti di Macerata. 

AnMes. Annali delf Instituto detle Science giuridiehs delt 
Universiti di Messina. 

AnPaL Annali dei Seminario giuridieo delf Univtrsiti di 
Palermo. 

AnPer. Annali delt Isti tuto giuridieo delt Universiti di 
Perugia. 
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AuTr. Annali Triestmi di diritto, economia t politica (a cura 
dell’ U ni ver sha di Trieste). 

Ant. Antoo^jn* 

AntCL Antiquite Classique (BruMelt). 

APad. Atti delT Aecademia scientifica di Padova. 

APrAW. Abkandlungen der Prtussistken Akademie der Wis- 
sensckaften m Berlm, philosopkisch-kistoeische Klasse. 

ArCP. Artkiv fur eivilistiseke Praxis. 

ArPop. Arckiv fur Popyrvsforsckung. 

ASochGlV. Abkandlungen der Sacksiscken Gesellsckaft der 
Wissensckafte* m Leipsig, pkilosopkisck-kisioriscke Klasse. 

Atk. Athenaeum. Studi periodici di lettere, e storia deW au• 
tickitd (Paria). 

ATor. Atti dell' Accadentia delle Scieuse di Tormo. 

AI'en. Atti delF Istituto Veneto di Science, Lettere ed Arti. 

BerSdckGW. Berickte der Soeksischen GeseUsekaft der Wis- 
sensekaften, Leipsig, pkilosopkisck-kistorisehe Klasse. 

Bibi. Bibliography. 

BIDR. Buliettmo delt Istituto dei diritto romano. 

C. Codex Justinianus. 

CembLJ. Cambridgt Late Journal. 

CentCodPav. Per il XIV Centenario dello codificacione giusti- 
iiai.ee. Studi pubblicati dolia Facolti di gmris p rudeuca di 
Pavia, 1934. 

CU. Classica! Journal. 

CIMed. Classica et Medievalia (Kopenhagen). 

CIPkilol. Classica: Pkilology. 

ConfCast. Confer ense romanisticke tennte nell' Umv. di Pavia 
neir anno 1939 a ricordo di G. Castelli, Milano 1940. 

Confluet. Conferences factes i i'Iastitui de droit rom. en 194/, 
Paris 1950. 

ConfiiiL Conferente pel XIV Centenario dello Pandette, Milan, 
1931. 

CRAI. ComptesRtudns de FAcademie des Inscriptione et des 
Belles Lettres. 

CristDirPrn. Cristianesimo t diritto privato. Pubolicasione delT 
Universiti dei Sacro Cuore, Milan, 1935. 

D. Digesta Iustmiam. 

DE. Disionario epigrajico di antickiti romane, ed E. De 
Ruggiero. 

DS. Dictionnmre des antiquitis greeques et romames, ed Ch. 
Daremberg and E. Sag lio. 

Et. Btudes. 

Fg. Festgabe. 

FiL II Filangieri. 

FIR. Fontes luris Roma ni Anteiustiniani, ed Riceobono, Ba- 
riera, Ferrini, Furiani, Arangio-Ruiz, 1-3 (Florenee, 1940- 
1943). 

Fr. Vat. Fragmenta Vaticana. ' 

Fsckr. Festschrift. 

GGA. Gottingiscke Gelekrte Anseigen. 

GrZ. Grunhufs Zeitsckrift fur das SffentUche umd Privatreckt 
der Gegenwart. 

Her. Hermes. 

Hist. Historia. Studi storici per F antickiti classica (Milan). 

IkJb. Ikering’s Jahrbucker fur die Dogmatik des keutigen 
rdmiscken und deutscken Prioatreckts. 

Init Institutiones Instiniani. 

JRS. Journal of Roman Studies. 

JurR. Juridica! Review. 

Kl. KUo. BeitrSge sur altrn Gesckickte. 

KrVj. Kritiscke Vierteljahressekrift fur Gesetsgebung und 
Recktswissensckaft. 

LQR. Lato Quarterly Revicto. 

Mt Mclanges. 

MemBol. Memorie delF Accadenda dello Science e Lettere delF 
Istituto di Boiogna. 

MemLmc. Memoris delT Aecademia dei Lincti. 

MemLomb. Memoris delF Istituto Lombardo di Sciens e 
Lettere. 

MemTor. Memoris delF Istituto giuridico delF Universiti di 
Termo. 


Mn. Mnemosyne. Bibliotheca phUologico Batava. 

Mons. Mouseion. Rivista di scitnct classiche (Naples). 

NDI. Nuovo Digesto Itaiiano. 

Nor. Novellae Instiniani. 

NRHD. Nouvelle Rtvue historique de droit frangais et 
itrangrr (since 19Z2 Rtvue historique etc. = RHD). 

OCD. The Oxford Cla ssic a! Dictionary. 

PBritSR. Popers of the British School at Rome. 

PubMod. PubbUcacioui dello Facolti di gmri sp rudrnca di 
Modeua. 

RAC. Rtallexikon fur Antike und Christentum. 

RBSG. Rassegna bibUografico delle Science giuridiehe, sociali 
e politiche. 

RDCiv. Rivista di diritto civile. 

RDCom. Rivista di diritto commerciale. 

RDNav. Rivista di diritto di navigacione. 

RE. Realencyklopadie der klassischen Altert u m swi ssenschaft, 
ed Paully, Wissowa, KroU, Mittclbaus, and Ziegler. 

Ree. ReaieiL 

ReudBoL Rendiconti delF Accadenda delle Science e Lettere 
delF Istituto di Boiogna. Classe di science morali. 

RendLmc. Rendiconti delF Aecademia dei Lincti. 

RendLomb. Rendiconti delF Istituto Lombardo di Science e 
Lettere. 

RHD. Rtvue historique de droit franfais et ktranger (since 
1922 coutinuancn of NRHD). 

RIDA. Rtvue intemationale des droits de Fantiquite. Since 
1952 puUished under the dtle: Archioes (Fkistoire du droit 
oriente! et Revue intemationale des droits de Fantiquiti (= 
ADO-RIDA). 

RISG. Rivista italiana per le sciente giuridiehe. 

RStDIt. Rivista di storia dei dirittto itaiiano. 

SbBerl. Sitsungsberiehte der Prtussischen Akademie der Wis- 
sensekaften Berlin, phUosopkisck-historische Klasse. 

SbHtid. Sitsungsberiehte der HeideUterger Akademie der Wis- 
senschaften, phiL-kist. Klasse. 

SbLeipc. Sitsungsberiehte der Sacksiscken Gesellschaft der 
Wissensehaften m Leipsig. 

SbMunck. Sitsungsberiehte der Bayriscken Akademie der Wis- 
sensekaften, Muncken, pkil.-kist. Klasse. 

SblVien. Sitsungsberiehte der Akademie der JVissensehaften 
IVien, pkil.-kist. Klasse. 

Scr .— Scritti. 

SDHI. Studia et documenta historiae et iurit. 

Sem. Seminor. An animal ex t ra ordinary munber of The Jurist 
(Washington, D. C). 

St Studi (in ooore, in memori a , and the Iilre with the name 
of the scbolar bonored). 

StDocSD'. Studi t documenti & storia e diritto. 

StCagl. Studi economico- giuridici delF Universiti di Cagliari. 

StPav. Studi nelle Science giuridiehe e sociali delF Istituto di 
esercitasioni presso Ia Facolti di g iurisp rudensa delF Univer¬ 
siti di Pavia. 

StSas. Studi Sassoresu 

StSen. Studi SenesL 

StUrb. Studi Urbinati. 

Symb. Symbolae. 

TAmPkUolAs. Transactions of the American PkUologieal 
Association. 

Syn. Syncnym. 

TR. Tifdsckrift voor Recktsgesckiedenis (= Rtvue tFHistoire 
de droit (Haarlem—La Haye). 

Trad. Traditio. Studies m Ancient and Medicval History, 
Thougkt and Religion (Washington, D. C). 

TulLR. Tutane Law Review. 

Varia. Varia. Studes de droit romain. Publicotions dc F Institut 
de droit romain de rUmversiti de Paris, 1952. 

ZSS. Zeitsckrift der SavignyStiftung fur Reektsgesekickte, 
Romanistische bteilung. 

ZVR. Zeitsckrift fur vergleichende Reehtswissenschaft. 



A 

A. Abbreviarion for absolvo writteu by judges of crim- 
inal courts (see quaestiones) on wooden tablets (see 
tabellae) to indicate a vote for acquittaL See 
absolutio. A condemnatory vote was cxpressed by 
the letter C = condemno (= I condemn). In crimi- 
nal matters submitted to the popular assemblies (see 
comitia) the abbreviadons used were: L — libero for 
acquittal, and D = damno for condemnadon. The 
abbreviadon NL (= non liquet) meant that the case 
was not dear to the voter.—See uquebe. 

A. Abbreviadon for antiquo, written by the parda* 
pants in a popular assembiy (see comitia) on wooden 
tablets, indicated a vote against the proposed bilL 
Antiquo — I leave it in the ancient state, I rejecL 
On the contrary, the abbreviadon UR = uti rogas 
(as you propose) was used for an affirmative vote. 
—See LEX, BOGATIO. 

A, ab. These preposidons appear in the offidal dtles 
of the heads of certain divisions in the imperial chan- 
cery; see the following items. Some of these offidals 
were later called magistri. 

A An offidal of the imperial chancery 

charged with the examinadon of the financial situa- 
don of persons who aspired to admission to the sena* 
torial or equestrian rank Sudi admission depended 
upon the possession of a considerable property.—See 
CENSUS, OBDO SENATOBIUS, EQUITES. 

Kalopothakes, DE 2, 114. 

A cognitionibus. The chief of the division of die 
imperial chancery co n ce r ned with judidal matters.— 
See cognitio. 

De Resciero. DE 2, 320; v. Pr eaen t ein , RE 4, 220. 

A commentariis. See commentaxh, commentabi* 
ensis. 

A consiliis. See a studiis. 

A diplomatibus See diploma. 

A libellis. The head of the division of the imperial 
chancery which dealt with ali kinds of petidons ad* 
dressed to the emperor. His later dtle was magister 
libellorum. —See libellus. 

Thedteat, DS 3, 1174; ▼. P remen tem, RE 13, 13. 

A memoria. A high offidal of the imperial chancery 
who prepared the drafts for the emperor's public 
allocudons. 

Bloch, DS 2, 723; Fluas, RE 15. 655. 

A ratio nibus. The head of the division of the imperial 
chancery which was concerned with the emperor’s 
financial matters and the control of the fiscal admin- 
istradon throughout the whole empire. Frorn the 
tim> of Claudius he was an offidal of the state and 
not an imperial funedonary.—See pbocubatob a 
sationibus, sationes. 

Rostowww, DE 3,133. 

A studiis. An imperial offidal (from the middle of 
the first century) somewhat coimected with die em- 
peror’s judidal acdvity, probably his spedal counsel 


in more complicated legal and govemmental matters. 
Later his dtle was magister a studiis. A simila r 
office may ha ve been that of the a consiliis. 

Kubler. RE 4A, 397; Chapot, DS 4, 1546; O. Hirscfafeld. 
KaiserL V erwoittmgtbeomt? (1905) 332; Benanetd. Ep*~ 
gmphica 9 (1947) 56. 

Ab actis. See acta. 

Ab epistulis. The director of the imperial sec reta r iat 
which was subdivided into two departments, one for 
Ladn (ab epistulis Latinis ) and one for Greek letters 
(ab epistulis Graecis). The office was concerned widb 
the private and offidal correspondence of the e m p er o r . 
in both avii and military matters, and also with the 
appo in tme nt of military officere.—See epistula. 
SCSINIUM EPISTULASUM. 

Roro www, RE 6. 210; Bloch. DS 2. 71 2; De Rm s ie r o. 
DE 2, 2133. 

Ab intestato. See intestatus. 

Abactor. See abigeus. 

Abactus. A magistrate forced to resign his office by 
the dedsion of a popular assembiy.—See lex sem- 

PSONIA DE ABACTIS. 

Abactus partus. See pastus abactus. 

A b ali en a r e. See alienatio. The term is used pri- 
marily of alienadons duough mancipatio. 

Berfer, Kritiicke V irrttljahreisckr. fir Gesetsgebuug umd 
Reehtswiss. 14 (1912) 414; De Viucfaer, Rev. Etwdes 
Latmes 1936, 130 (*Nouvelles Eludes, 1949. 257). 

Abdicatio. Renundadon, abandonment. In private 
law, the term is used of the renundadon of an inheri- 
tance or a guardianship (abdicatio tutelae). The 
abandonment of a child (abdicatio liberorum) by the 
head of a family (pater familias) was forbidden by 
the law, as expressly stated by Diodedan (C. 8.46A). 
but was nevertheless praedeed. In public law abdi¬ 
catio indicates the resignadon of a magistrate or an 
imperial offidal from his post.—See exponebe 
LIBEBUM. 

Leoohard, RE 1; Newnann, RE 1; Humbert, DS I; for 
abdicatio tutelae:- Peroni, RendBol 1918/9 (= Scritti 3. 
215); Solam, ReudLomb 51 (1918) 873; idem. St. Pavio 
6 (1921) 116; Sachen, RE 7A. 1532; for abdicatio libero¬ 
rum: DSlt ZSS 63 (1943) 71. 

Abigeatus. Cattle stealing (rustling) from a stable or 
pasture. Unlike an ordinary theft (see pubtum) it 
was prosecuted as a public crime (see cbimina pub¬ 
lica) and punished more severely.—D. 47.14; C. 
9-37. 

Hartmann. RE 1; Hnmbert, DS 1: Berfer, Sem 2 (1944) 
21 

Abigeus. A cattle thief, a rusder. Syn. abactor. —See 
abigeatus. 

Abiurare. To deny a debt on oath; to hold bsck frend- 
ulently.—See iusiubandum. 

WSasssk, RE 1; D. Daube, Sludies m b&lical law. 1947, 
229. 

Aboleri. See abolitio. 

Abolitio. (From abolere.) In penal law, the amml- 
ment of an accusanon and consequently of the whole 
trial through ddetion of the name of the individual 


338 



VOL. «i, FT. I, l*Sj) 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


339 


charged with a crime from the list of accused persona. 
See accusatio. Abolitio publico (= general aboli- 
don) was ordered by the emperor on the occasion ot 
some happy event or of thanksgiving festi vities ( gratu¬ 
latio) i. Withdrawal of the accusation by the accuser 
(desistere ) or his death produced abolitio. Aboleri 
= exdncdon ot the right of suing or prosecuting a 
person in dvil or criminal matters.—D. 48.16; C. 
9.42; 43.45. 

Sarlio. DS 1; A. Leschttch. A. paschalis. Diu. Frdborf, 
1904; P. Duparc, Origines de Ia gr&ee dans le dreit penal 
rom.. 1942. 24. 

Abortio (abortui). Abortion. For abortio caused 
by a poisonous drink ( poculum abortionis), see 

VENENUM. 

Wajaeiak» RAC 1 (1950). 

Abrogare legem. To annui a statute in its endrety by 
an abrogaring legislative act A law may also lose its 
binding iorce by disuse (desuetudo) which is the 
expression of a “tacit consent of the whole people” 
(D. 1.3.32.1).—See dexogare. 

Abiens, absentia. (In judidal trials.) The Twelve 
Tables already provided that the absent party auto- 
madcally lost the case to the party present. Under the 
fbrmulary procedure a plaintiff who did not appear in 
court was deeraed to have renounced his daim. The 
absence of the detendant in the first stage ot the trial 
before the magi strate (in iuhe) might under certain 
arcumstances lead to the seizure oi his property; see 
missio in bona ; his non-appearance before the judge 
(apud iudiccm) might lead to his condemnation; see 
CONDEMNATIO, CONTUMACIA , EREMODICIUM. The 
normal consequences oi the absence could be ammlled 
by an extraordinary praetorian measure (xestitutio 
in iktecxum ) ii it was justified by important reasons 
such as sickness. acting in the interest of the state, 
and the like. 

Wlasnk, RE 1; Kipp, RE 6, 417; Flmiaux, Et Cirard 1. 
1912; Solazzi. St. Simencelli, 1917; idem, C oncorso dei 
creditori 1 (1917) 66. 70 (Bibi.). 

Absentes, absentia. Per sons absent enjov a particular 
protection in cases in which the defense of their rights 
required their presence. The remedies were various. 
In the case of justified absence the praetor could annui 
by means of re s t i t uti o ik intecxum any rights ac- 
quired to the prejudice of the absent person; see the 
foregoing item. Property of per sons absent in Service 
of the state (such as govemors of provinces, offidals, 
soldiers) could not be acquired by usucapio. Such 
persons were also excused from dvil charges, as 
tutela, cuba. A particular defense was granted to 
Roman atizens who became prisoners of war. See 
captivi, postliminium. In contractual relations the 
absence of the creditor does not interrupt die pre- 
scription of his actions. The distinction absentes — 
praesentes is of importance in the condusion of verba! 
and consensual con tr acti: whereas the former require 
the presence of the contracting parties, the latter can 


be conduded inter absentes by means of a letter 
(epistula) or a messenger (nuntius). —In Justinian’s 
rules on longi tempobis pbaescbiptio, inter prae¬ 
sentes means that die owner of the immovable and the 
factual possessor live in the same province. Ant. inter 
absentes. —See commeatus, stipulatio inteb ab¬ 
sentes. 

Wlasnk, RE 1; Gnarneri-Chati NDI 1 (s.r. assensa). 

Absolutio. (From absolvere.) Refers to a judgment 
by which the defendant in a dvil trial or the ac cu s ed in 
a criminal one was absolved. In the fonnulary pro¬ 
cedure the term was expressly used in the formula to 
authorize the judge to render an absolutory judgment 
(absolvito). —See sententia. 

Wlasnk, RE 1; Leontaard, ibid. 

Absolutorius. There was a maxim in dassical Roman 
law (Gai Inst 4,114) : omnia judicia absolutoria sunt 
— all dvil trials may lead to an absoludon (of the 
defendant). If the defendant satisfied the plaintiff 
after litis contestatio but before the judgment 
(sententia), the .judge had to render an absolutory 
judgment The rule was accepted by some jurists 
only with regard to iudicia bonae fusi, but by the 
setond century it was generally recognized. 

Abstinere(se)hereditate. The praetorian law granted 
the so-called sui et ne ce ssarii heredes die right to 
refuse the patemal inheritance (ius abstinendi) in 
order to avoid the acceptance of an insolvent inheri¬ 
tance which otherwise would feli to them amomati- 
cally.—C. 2.38.—See pro herede gerere, 

Absumptio. See res quae usu consumuntur. 

Abumius Valens. A Roman jurist under Hadrian and 
Antoninus Pius, author of an extensive treadse on 
fideicommissa. 

Jon, RE 1 (no. 2) ; Orestano NDI 1. 

Abusus. See res quae usu consumuntur. 

Abuti. To abuse, tomake bad use of a thing or a right, 
pardcularly with the intendon to harm another.—See 

AEMULATIO. 

Riceoboeo, BIDR 46 (1939) 1; Appleton, Rev. generale du 
dreit 55 (1931) 115. 

Accensi. Non-armed soldiers without any property 
qualificadon. They were mustered mto a spedal 
centuria and formed a reserve troop which in battle 
took the place of fallen legionaries. Syn. velati ( = 
clothed with a military doak).— Accensi were also 
the orderlies of higher magistiates (with imperium). 
Gcboritu—Knbitschek, RE 1; Hnmbert—De la B erge — 
Saglio, DS 1; De Rnsgiero, DE 1; Vogtl, ZSS 67 (1950) 
86 . 

Acceptilatio. An oral form of dissolving oral obliga- 
dons, according to the rule that obligadons contraaed 
verbis had to be dissolved in the same way (orally). 
The stipulatory debtor asked his creditor; "\Vhat I 
promi sed to you, have you received it (habesne ac¬ 
ceptum) ?” The latter answered “I have (habeo).” 
Later, Greek words were admitted. In order to dis¬ 
solve an obligadon other than an oral one by accepti- 
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latio, which wu the safest torm of receipt, the parties 
transferred the obligation into a stipulatio to which 
an acceptilatio was afterwards applied. This exten- 
sion of acceptilatio was introduced by the jurist 
aquilius gallus who composed the formula of the 
novadng stipulatio , called stipulatio Aquiliana. —D. 
46.4 ;G 8.43. 

Leoohard, RE 1; Natatacd. NDI 1; De Rugsiero, Scritti 
A. Morghieri (1921) 415; Wlassak. ZSS 42 (1921) 394; 
Bohacek, AnPal 11 (1923) 379; Cugia, A. solutioni com¬ 
paratur, 1924; idem. St. Mancaleoni, 1938. 111; idem. St. 
BonoUt I (1942) 247; Mkhoo, Ree. Geny I (1934) 42; 
Salazzi, Estinsione deltobbligasioue P (1935) 246; P. 
Meylan, A. et paiement, 1934; G. Lom bardi. Rieereke m 
temo di tus gentium 1946. 185; Daube, ZSS 66 (1948) 119. 

Acceptum habere. See acceptilatio; syn. acceptum 
facere, accepto ferre. 

Acceptum rogare. The debtor's question in accepti¬ 
latio. 

Accessio. (From accedere.) The union of one thing 
(land or movable) with another either by natural 
forces or artificially (meehanically, iungere) so that 
they fonn an organic unity (a whole, accessio mate¬ 
riae). The cases of accessio were very manifold. If 
the things mixed melted. woven, etc belonged to 
different owners, the question of ownership over the 
new whole might involve difficulties. A general nile 
was that when one of the things was only an accesso ry 
of the other. the ownership of the latter was decisi ve. 
Outward appearance, usage or custom determine 
which was principal and which accessory.—D. 22.1. 

—See FERRUMINATIO, INTEXERE, LITTERAE, PICTCSA, 
PLANTARE, SUPERFICIES, EXHIBERE. 

Leoohard. RE 1; Baudry, DS 1; Sanfilippo, NDI 1; Ricco- 
booo. AnPal 5 (1917); Goraeri-Citati. AnMac 1926. 
1929; idem, AnMes 1927; AnPal 14 (1930). 

Accessio possessionis. Addition of possession. In 
some particular cases (longi temporis praescriptio, 
usucapio, interdictum utrubi), the periods of pos¬ 
session of two or more successive holders were added 
together to the benefit of the last one. Syn. accessio 
temporis. 

Zanzucchi. AG 72 (1904) 177, 353 ; 76 (1906) 3; P. 
Kroger, ZSS 26 (1905) 144; Soman. RISC 59 (1917) 
225; Ratti. St. Bonfante 1 (1930) 263. 

Accessio temporis. See accessio possessionis. 

Accipere indicium. See iudictum accipere. 

Acclamatio. A demonstration of esteem and friendly 
feeling in the fonn of fixed cheers, tendered to high 
magistrates and later to the emperors when they ap- 
peared in public on certam occasions. A victorious 
general was acdaimed by a loud salutadon when he 
entered the dty of Rome in triumph. In the senate, 
acclamation was a sign of approval of the emperor’s 
oratio (see oratio principis). - It was considered a 
vote and noted in records of the senate (acta senatus). 
—See triumphus. 

De Roggiero, DE 1. 72; Saglio, DS 1; Klauser, RAC 1 
(1950) 221; Detsan, Epkemerit epigrophica 7 (1892) 429; 
Seeck, Rheimsches Museum 48 (1893) 199; O. Hirschfeld, 
KlemeSchriften, 1913, 691; Cbariesworth. JRS 33 (1943). 


Accursius. A famous glossator (1182-1260), profes¬ 
sor at the law school in Bologna. He compiled tbe 
glosses of other glossators (see glossatores) in a 
general collecti on called glossa ordinaria. 

Monti. NDI 1; E. Landsberg. Die Glosse det A.. 1883; 

Genaner. Fschr Wenger 2 (1945) 223; Torreto. RStDIt 7 

(1934) 429. 

Accusatio. (From accusare.) Except for a few in- 
stances of a civil nature this means accusation in 
criminal affairs in die Roman criminal procedure of 
the last century of the Republk. Prosecudon began 
at die inidadve of a Citizen (not a magistrale) who 
assumed the role of die accuser by denoundng the 
wro ng do er and filing a charge against him with the 
chairman of the c o m pete n t criminal court (quaestio). 
This first step of the accuser was called nomen deferre 
(nominis delatio), he being the delator (denouncer). 
If the magistrate accepted die accusadon (Momen re¬ 
cipere), normally presented by wridng (libellus accu¬ 
satorius), he ordered its registradon (inscriptio) in 
the offidal record of personi to tace a criminal triaL 
The accusatio could be supported by tbe signatores 
(subscriptio) of addidonal accusers. In order to 
prevent malidous a c cus a d ons, an oath (iuramentum 
calumniae) was imposed on the accuser.—In dvfl 
matters, accusatio is used in cormecdon with a guard- 
ian alleged to be dishonest or negligent (see tutor 
suspectus), with a freedman. tmgraterul to his patroo 
(see ingratus) , and with an undutiful testament (see 
QUERELA INOFFICIOSI TESTAMENTI). —D. 482; C. 

9.1; 2.—See calumnia, capitis accusatio, edictum 

CONSTANTINI, PRAEVARICATIO, TERGIVERSATIO, REPE¬ 
TERE ACCUSATIONEM. 

Leoohard. RE 1; Vmet, DS 1: Lauris, NDI 1; idem. 

A.-mquisitio, ANap 56 (1934) ; Wlasiak. SbWieu 184. 1 

(1917), 194 (1920); Hitrig, RE 4 (*.v. delatio neminis). 

Accusator. An accuser in a criminal triaL 

Accusatorius libellus. See accusatio. 

Acilius (Atilius ?), Ludus. A jurist of the eariy sec- 
ond century B.C., autbor of a commentary on die 
Twelve Tables. 

Kleba. RE 1. 252 (no. 7). 

Acqu-. See adqu-. 

Acta. Records drawn up by ofhdals, conceming their 
acdvity and proceedings developed betore them as 
well as certain binding dedaradons of private indi- 
viduals (donadons, tesdmony, etc.) made before them 
(apud acta). Syn. gesta, somedmes commentarii. 
The term for the pe r f o r ma nce of binding deeds, en¬ 
tered into the acta, is in later rimes insinuare. — Ab 
actis s a general designadon for officiali concemed 
with acta (secretaries = scribae, the subordinate per- 
sotmel in the pertinent offices). 

Kobitscbdc. RE 1; Weisi, RE SnppL 7 (s.v. gesta); 

Hmnbert, DS 1; De Ruggiero, DE 1. 

Acta Caesaris. Acts performed or ordered by an em- 
peror before his death. They had to be respected by 
his successor who was obliged to take an oath to that 
effect upon accepdng the throne. A similar oath with 
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regard to acta Caesaris was also compulsory for sena- 
tors. Syn. acta principis, which may also mean the 
records ai imperial orations, dedsions, etc. 

Acta diurna. An offidal law balletm, introduced by 
Caesar for the publication ot statutes and decrees of 
the senate (senatusconsulta) as well as of impor¬ 
tant news concerning the state, and the imperial 

Acta militaria. Records pertaining to the administra- 
tion of larger military units, as, e^., legions, in which 
there was a file for each soldier summarizing his 
Service and his finandal affairs (proceeds, savings, 
and the like). 

Kubitschek. RE 1. 286; Hnmbert, OS 1; O. Hincfaield, 
Klein* Sckriften . 1913, 682. 

Acu populi. Another designation for acta diurna. 
The}' were also called acta urbis, urbana, publica, since 
they contained news about imponant local events. 

Acu senatus. Records of the discussions in the senate, 
another of Caesar’s innovations (see acta diuxna). 
Orations of the emperor delivered in the senate were 
also published there. 

Hnmbert. DS 1; De Rnggiero, DE 1. 45; 0’Brien Moore, 
RE Suppi. 6, 770; O. Hirschfekl. Klein* Sckriften, 1913, 
689. 

Actio. In the definition of tbe jurist Celsus, “nothing 
else than the right of an individual to sue in a trial 
for what is due to him” (D. 45.1.51; InsL 4.6 pr.). 
In the formal sexise actio is referred to the action of 
a plaintiff by which he initiate? a suit (actione ex¬ 
periri, actionem exercere) as well to the whole pro- 
ceedings, or to the iormula granted for a spedfic 
daim. In this Sast meaning actio is synonymous with 
iudicium, both being applied to particular formulae. 
—See iudicium, pe t i t i o, da*e actionem, denegare, 
REPETERE ACTIONEM, PERIRE. —Inst. 4.6; D. 44J; C. 
4.10.—In the following presentation the different 
types of actions appear under actiones ; the spedfic 
actions are dealt with either under the name of the 
legal institution with which they are connected or 
under their own denomination. 

Wlamk, RE 1; Anon., DS 1; Landned, NDI 1; Brugi, 
NDI 1 (s.v. asione) ; Albertario, In terna di classificasion* 
itllt asioni, 1928 (= Studi 4 [1946] 219); Arangio-Rniz, 
Conrs d* droit romain. Les actions, Kaples, 1935; G. 
PnfUese, Actio * diritto subbiettivo, 1939; Biondi, ACDR, 
Roma H (1935) 185. 

Actio ad exhibendum. See exhibere. 

Actio ad supplendam legitimam. See pass legitima ; 

QUEXELA INOFFICIOSI TESTAMENTI. 

Bilis, ZSS 55 (1935 ) 272. 

Actio aestimatoria. See actio quanti minoris, 
AESTIMATUM, EMPTIO. —D. 19.3. 

Actio aquae pluviae arcendae. Action against the 
owner of a neighboring plot of land for having con- 
structed a work which might change the natural flow 
of rain-water to the detriment of the plaintifFs prop- 
erty. The actio had to be brought before damage 
was done; the defendant when defeated had to re¬ 


move the construction. Originating in the Twelve 
Tables. the actio acquired a different aspect in Jus¬ 
tiniani lav since its availability was considerably 
reformed.—D. 39J. 

G. Baviera, Scritti 1 (1909); Berger, ZSS 31 (1910) 405; 
Schdnbaner, ZSS 54 (1934) ; M. Sargeati, Vaja.pa., 1940. 

Actio arbitraria. See actio de eo quod certo loco, 

ACTIONES ARBITRARIAE. 

Actio arborum furtim caesarum. The Twelve Tables 
introduced this actio against anyone who secretly cut 
' down trees belonging to another’s p rop er t y . The 
fixed penalty of 25 asses for each tree was later 
changed to double vahie by the praetorian action de 
arboribus succisis, modeled after the decemviral ac¬ 
tion. Moreover, the wrongdoer could be sued for 
the damage done through the actio legis aquxliae. 
—D. 47 J. 

P. Hurelin. Lt furtum, 1915, 67; Flinianx, St Bonfante 1 
(1929) 523; Berger, St. Riceobono 1 (1936) 614; E. 
Carrelli, SDHI 5 (1939) 327; idem, AnBari 2 (1939) ; 
Kkssling, Jour. of jur. papyrology 4 (1950) 317. 

Actio auctoriUtis (de auctoriute). The transferor 
of quiritary ownership over a xes mancipi through 
mancipatio was obliged to deiend the transferee 
against a daim of ownership (sei vindicatio) by a 
third person (see evictio). In this context auctori¬ 
tas means a kind of guaranty in case of eviction. Ii 
the transferor failed to do so or the transferee lost the 
case, the latter had actio auctoritatis for double the 
price paid. This liability on the part of the mancipio 
dans (the transferor) lasted according to the Twelve 
Tables two years for immovables, ane year for all 
other things, because after these periods the trans¬ 
feree acquired tuli ownership through usucapio. 
Where usucapio by the transferee was exduded. as, 
for instance, in the case of stolen things, or of a trans¬ 
feree who was a foreigner ( hostis ) the liability for 
auctoritas of the transferor was unlimited in time. 
M eternal” (aeterna auctoritas). 

Leift, RE 2. 2276; Ferrini, NDI 1 (s.v. auctoritatis a.) ; 
E. Levjr, Di* Konkurrtns der Aktionen, 2, 1 (1922 ) 238; 
P. F. Ginni. Milanges 2 (1923) 5, 153, 290; Leifer, ZSS 
56 (1936) 136; v. Lubtow, Fsckr Kosckaktr 2 (1939) 117; 
De Vuscher. RHD 16 (1937) 574; ( =Nouvelles £ tudes, 
1949, 179); Giffard, RHD 17 (1938 ) 339; P. Noaillet. 
Fas et ius, 1948,339; M. Kaser, Eigentum und Besits, 1943, 
passim; idem, ZSS 68 (1951) 168, 174; Uagdelain, r IDA 
5 (= Met De Visscker 4, 1950) 145. 

Actio calumniae. See iudicium calumniae. 

Actio calumniosa. An action brought by a plaintiff 
only with the purpose of chicanery.—See calumnia. 

Actio Calvisiana. The patror.‘s right to inherit from 
his was protected by this action against 

fraudulent alienation by the latter in the case of in- 
testacy. If the freedman’s testament contained dis- 
positions to defraud the patron the analogous action 
for annulment of such dispositions was the actio 
Fabiana. —See fragmentum de formula fabiana. 
E. Lerjr, Privatstrafe und Schadensersats (1915) 69. 

Actio certae creditae pecuniae. See mutuum. 
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Actio civilis in factum. See actio pbaesouptis 
verbis. 

Actio civilis incerti. See actio praescriptis vejlbis. 

Actio commodati. See commodatum. 

Actio communi dividundo. Aetion among co-owners 
for divi sion of common p ro pert y . Along with this 
primary Junctior, the actio served for the settlement 
of all other controversial questions that might arise 
from common ownership, e from unequal distribu- 
tion of profits from. or expenses on, the common 
thing. The actio belongs to the category of iudicia 
bonae fidei; thus the judge had the possibility of 
taking into account and adjusting the various redpro- 
cal liabilities among the co-owners (praestationes per¬ 
sonales).— D. 10.3; C. 337 ; 38.—See communio, 

COMMUNIS, SOCIETAS, DIVISIO, ACTIONES DUFUCES, 
ADIUDI CATIO. 

A. Berger, Zur Entwickluuqsgesckichte der T edungsklagen 
bn klassiscken rom. Recht, 1912; Albertario. Studi 4 
(1946, ex 1913) 167; Araagio-Raix, RISG 52 (1912) Z23; 
Bioodi, AnPer. 1913; Eia. BIDR 39 (1931) 73; Fresa. 
RISC 7 (1932) 3. 

Actio conducti. See locatio conductio. 

Actio confessoria. See vindicatio see vi t u t i s, con¬ 
fessio in iure. 

Actio constitutoria. See constitutum. 

Actio curationis causa utilis (iudicium curationis 
utile). The name given by Justinian to the action 
granted the curator of a minor for recovery of ex¬ 
penses or losses he had incurred in connection with 
the management of the ward’s affairs.—See minores, 

CURATOR MINORIS. 

Actio damni infecti. See damnum infectum. 

Actio de aestimato. See aestimatum. 

Actio de albo corrupto. Action for spoiling, damag- 
ing or falsifying the praetorian edict promulgated on 
the album. The actio is penal, in jactum, and popu¬ 
lar. See ACTIONES IN FACTUM, ACTIONES POPULARES, 
ALBUM, EDICTUM. 

Actio de arboribus succisis. See actio arborum 

FURTIM CAESARUM. 

Actio de deiectis vel effusis. A praetorian action 
against a householder for throwing things or pouring 
liquids from his dweiling, so as to harm people on 
the Street. The householder is responsible also if his 
sia ve, guest, or child did so. Justinian listed such 
cases among obligations which arise “as if from a 
deiict” (obligationes quae quasi ex delicto nascuntur). 
Similar responsibility arose when things were located 
or suspended on the outside of a house or in a 
window in such a wav as to endanger passers-by. 
The pertinent action was actio de positis ac suspensis. 
—See hospes. 

Floretti, NDl 5 (s.v. effusa ) ; G. A Palazzo, ObbHqasiom 
quasi ex delicto, 1919. 

Actio de dolo. See actio doli. 

Actio de dote (dotis). In some interpolated passages 
the name for the action for recovery of a dowry 
(actio rei uxoriae ), thoroughly reformed by Justinian. 
—See dos. 


Actio de eo quod certo loco. If someone promised 
by stipulatio a performante at a certam place, the 
creditor could sue him only there since the fulfillment 
of the obligation at another place might be more ex- 
pensive to the debtor. By this praetorian action the 
judge was given the possibility of taking into account 
the difference. The action is also termed ar b i tr ari a 
for a reason which is not quite dear; its classica 1 
formula had not the orfrt/rium-dause which was the 
characteristic feature of the so-called actiones arbi¬ 
trariae. —D. 13.4; C. 3.18.—See pluris petitio 
loco. 

G. v. Beseler. Edictum d* eo quod certo loco, 1907; 
Domas, NRHD 34 (1910) 610; Arangio-Rniz, BIDR 25 
(1912) 130. 26 (1913) 147; Bkmdi. AnPal 1 (1916) 19; 
idem, BIDR 26 (1913) 5. 153; Leael. ZSS 37 (1916) 121: 
Beseler, TR 8 (1928) 326: S. G. Howardas. Beitrage smr 
Lekre von de* actiones arbitrariae, 1932; Astati. A nCom 
11, 2 (1937) 157; L. Wenger, Imstitutes of the R. Urar of 
chii procedure, 1940, 151; Biscardi. StSen 60 (1948) 656 
(Bibi); D’On. RIDA 4 (1950) 435. 

Actio de in rem verso. See peculium. 

Actio de modo agri. If land is transferred by manci¬ 
patio the transferee has this actio against die trans¬ 
feror if the area of the transferred land proves to be 
less than asserted by the former owner. The latter 
must pav double the proportionate part ot the price. 
Cuq. DS 3. 1958. 

Actio (iudidum) de moribus. The action of a hus- 
band against his wife in case of divo ree for miscon- 
ducL The actio, which in antient times may have 
been merely a criminal accusation. is penal in char¬ 
acter and, under certain arcumstances, may cause die 
divorced wife to lose her whole dowry. The action 
was abolished by Justinian.—C. 5.17. 

Klmgmuller. RE 9 (s.v. iudicium. de «O ; Coq. DS 3. 
2001; Wolff, ZSS S4 (1934) 315 (Bibi) ; Voltens. RISC 
85 (1948) 115. 

Actio de pastu pecoris. Action for damage caused 
by another man's catde grazing on the plaintiiTs 
property. Belongs to the category of actionis 
noxales. —See noxa. 

Fliniaux. Mei CornU 1 (1926) 245; Carrelli. AnBari 2 
(1939) 3. 

Actio de pauperie. Action for damage done by a 
domestic four-footed animal (quadrupes). Its owner 
had either to compensate for the damage (pauperies) 
or surrender the »"i™l (noxae dedere). See noxa. 
Justinian extended the actio to another case of lia- 
bility of animal owners. Keeping a dog or a savage 
animal near the road was prohibited by the edict of 
the aediles and the injured vicdm was entitled to 
redress. Justinian granted an actio de pauperie in 
such a case in addition to die aed ilici a n action. 

Robbe. NDl 9 (s.v. pauperies) : Haymaim, ZSS 42 (1921); 

E. Levy, Konkurmi der Aktionen. 2, 1 (1922) 225; 
Biondi, AnPal 10 (1925) 3; Kerr Wjrlie, St. Riccobmo 4 
(1936) 459; Robbe, RISG N.S. 7 (1932) 327; Lenel ZSS 
47 (1937) 2; Vucouti, St. Solmi 1 (1941) 157; DuU, 
ZSS 61 (1941) 1; Coodanari-Micfaler. Fsckr tVenper 1 
(1944) 236. 
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Actio de peculio. See peculium. 

Actio de pecunia constituta. See constitutum. 

Actio de positis ac suspensis. See actio de deiectis 

VEL EFFUSIS. 

Actio de rationibus distrahendis. Aetion for double 
damages against a guardian guilty of embezzlement; 
it was available only after tbe tennination of the 
guardianship.—D. 27.3. 

Saehers, RE 7A, 1563; Sotizzi. Rend Lom b 50 (1917) 

178; 53 (1920) 121; Levy, Konkurrens der Aktionen 2, 

1 (1922) 247. 

Actio de servo corrupto. See actio servi corrupti. 

Actio de termino moto. Aetion against the person 
who intendonally ranoved and set at anotber place a 
boundary stone in order to change the boundary of a 
landed property to the prejudice of the owner. Such 
an action could be brought by any Citizen.—See ter¬ 
minum MOVERE, ACTIONES POPULARES. 

Actio de tigno iuncto. See tignum iunctum. 

Actio de universitate. A postdassical name for here¬ 
ditatis petitio. 

E. Albertario, Studi 4 (1946) 65. 

Actio depensL A surety by sponsio who paid the 
Principal debtor’s debt because the latter failed to do 
so. had an actio depensi according to the Lex Publilia 
(about 200 B.C.) if within six months after the pay- 
ment he was not reimbursed by the prindpal debtor. 
—See sponsio. 

Eisele F.. Beitrage sur rom. Reektsoesek., 1896, 25. 

Actio depositi. See depositum. 

Actio doli (de dolo). Action for fraud (dolus, dolus 
malus), introduced by the praetor Aquilius Gallus in 
66 B.c. In the praetorian edict, it was generally prom- 
ised for restitntion of damages by the following an- 
nouncement: “When acts are alleged to have been 
done dolo malo (by fraud), if there is no other action 
available in such a case and there appears to be just 
cause, I shall grant an aedon" (D. 4.3.1.1). Its 
applicability was gradually extended, even in Jus¬ 
tiniani law. Actio doli belongs to the category of 
actiones ik factum; it is of penal character, in- 
faming, limited to one year (after Constantine to 
three years) frons the time the fraud was coxnmitted, 
and available only when no other remedy, particularly 
a contractual one. could be applied. Because of its 
general applicability the actio is called by Gcero “a 
diag-net of ali ill-will” (De nat. deorum 3.30.74). 

F. Litten, Festg K. Guterbock, 1910. 255; G. Maier, 

Pratoriseke Bereiekerungsklagen, 1932, 35; F. Palumbo, 

Dasion* di dolo. 1935; Buckland, LQR 55 (1939); G. 

Longo, Contributi alia dottrina dei dolo, 1937. 

Actio dotis. See actio is dote. 

Actio empti (ex empto). See emptio. 

Actio ex stipulatu. See stipulatio. 

Actio ex testamento. Aedon of a legatee against the 
heir to enforce a legacy bequeathed per damnationem 
or sinendi modo. See legatum. 

Actio exercitoria. See exercitor. 


Actio Fabiana. See actio calvisiana. 

Actio familiae (h) erciscundae. Aedon among co- 
heirs (coheredes) in order to bring about division 
of the comroon property inherited.—D. 10.2; C. 3-36; 
38. —See divisio, familia. 

Frezza. NDI 1; Sctascia, AG 132 (1945) 75; see xeno 
commisi omnusmo. 

Actio fiduciae. See fiducia. 

Actio finium regundorum. Aedon between neighbors 
to setde a dispute over the boundaries (fines) of 
their lands. The judge (an arbitrator, often an 
expert land-surveyor = agrimensor) could transfer a 
piece of land from one party to another into iuli 
ownership (adiudicatio). D. 10.1; C. 3-39. 

Humbert, DS 2 (s.v. finium reg. a.) ; Arangio-Ruiz, 
BIDR 32 (1922) 5; Bndeland, RHD 15 (1936) 741. 

Actio funeraria. The praetor granted an aedon to a 
person who arranged a funeral at his own expenses 
without being obliged to do so. The heir who did 
not fulfil his duty of piety towards the deceased be¬ 
cause of negligence or absence, was liable.—D. 117; 
C. 3.44. —See funus, sumptus funerum. 

Coq, DS 2. 1405; De Francisd. FU 40 (1915); idem, 
AnPer 32 (1920); E. Levy, Privatstrafe und Sehadenser - 
sate, 1915, 33; Dcaatmi, SDHI 8 (1942) 18. 

Actio furti. See furtum. 

Actio furti concepti. See furtum conceptum. 

Actio furti non exhibiti. See furtum non exhibi¬ 
tum. 

Actio furti oblati. See fur t u m conceptum. 

Actio furti prohibiti. See furtum prohibitum. 

Actio hypothecaria. See hypotheca. 

Actio incerti, actio ex stipulatu and actio ex tes¬ 
tamento have somedmes the addidon incerti. Actio 
civilis incerti is a Jusduian creation.—See actio 
praescriptis verbis, legatum, stipulatio. 

De Villa, AI 1932; Giffard, SDHI 3 (1938) 152; idem, 
RHD 16 (1937) 670. 

Actio in iudicem qui litem ruam facit. See iudex 
qui, etc. 

Actio iniuriarum. See intubi a. 

Actio institoria. See institor. 

Actio institutoris. See actio quae instituit obli¬ 
gationem. 

Actio interrogatoria. See interrogatio. 

Actio iudicati. See iudicatum. 

Actio iurisiurandL See iuramentum voluntarium. 

Actio legis Aquiliae. See lex aquilia. 

Actip legis Plaetoriae. See lex plaetoria. 

Actio locati. See locatio conductio. 

Actio mandati. See mandatum. 

Actio negatoria (negativa). Aedon brought by the 
owner of a landed property against anyone who, with¬ 
out denying the plaindfTs ownership, claimed a servi- 
tude or usufruct over his property. The aim of the 
actio was judicial recognidon that the plaindff has 
full ownership not eneumbered by any right of the 
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defendant. See actio prohibitoria, vindicatio sex* 
vrnms, cautio de non amplius tuxxando. 

Anngio-Rniz, Asioni confessori* * negatoris, 1906; Bioodi, 
Aniies 3 (1929) ; Bohacek, BIDR 44 (1937), 46 (1939). 

Actio negotiorum gestorum. See negotiokuk gestio. 

Actio oneris aversi. Aetion against the master of a 
ship for fraud committed in the delivery of cargo. 

P. Huvelin, Le Fnrtnm (1915) 511; Soliiri, RDNav 2 
(1936); De Santis, SDHI 12 (1946) 89. 

Actio operarum. See opexae libextl 

Actio Pauliana. See fxaus, intexdictum fxauda- 
toxium. 

Actio pigneraticia. See pignus, hypotheca. 

Actio praescriptis verbis. Not a dassical term; the 
classical jurists speak of agere praescriptis verbis when 
"comroon anf i usual names of actions are lacking,” 
that is to say, when the foundation of an action is a 
bilateral transacti on for reciprocal periormances which 
do not conform to the typical and recognized species 
of contracta. The name praescriptis verbis originales 
from the fact that in the respecti ve formula the fac* 
tual badeground of the action had to be described, 
praescriptis verbis rem gestam demonstrare. Jus* 
dnian’s coliaborators created the term actio prae¬ 
scriptis verbis and extended the applicability of die 
action although the formulary procedure had been 
out oi use for centuries. It was qualified by Jus* 
tinian as an actio bonae fidei and had a general func- 
tion, being adaptable to very different legal situations 
in which the plaintiff after performing his duty daimed 
the periormance of the reciprocal duty by the de¬ 
fendant. The terminology is not stable, the actio is 
also called actio civilis incerti, civilis in factum, and 
by other names.—D. 19.5; C. 4.64. 

Andibert, Mil. Cirardin, 1907; P. Meylsn. Origine et 
nature d* ta.p.v. 1919; P. De Frandsci, Synallagma, 1-2 
(1913/16); Kretsctaner, ZSS 59 (1939) 190; Thayer, 
Tnlane LR 19 (1949) 62; P. Vod, Contraito (1946) 234. 

Actio principalis. See actiones directae. 

Actio pro socio. See societas. —Syn. iudicium so¬ 
cietatis. 

Actio prohibitoria. An action similar to actio nega¬ 
toria. Its existence in dassical law is controversial. 
It is assumed that its intentio aims at recognition 
of the plaintiff 1 s right to forbid the defendant to exer- 
dst a certain right (servitude, usufruct) over the 
plaintifFs property. See vindicatio SEXvmms. 
Bortolucd. BIDR 21 (1909); R. Henle, Ume casus, 1915, 
138; Bioodi, AnMes 3 (1929). 

Actio protutelae. Action against a person who acts 
as a guardian ( pro tutore) without having been 
legally appointed. 

Peters. ZSS 32 (1911) 243; Sola», AS 91 (1924) 150. 

Actio Publiciana in rem. An honorary action ( actio 
honoraria) created by a praetor named Publidus and 
granted to the bonitary (in bonis) owner of a thing 
for redaiming property of which he has lost pos¬ 
sessi on. The plaintiff has to prove only that he 
acquired the thing under conditions which put him 


in die posidon to usucapt it. It is an actio ficticia , 
the fiction being that the plaintiff had already ac¬ 
quired full property by a completed usucapio. Tbe 
funedon oi the actio Publiciana was the same as that 
of xei vindicatio, which, however, die plaindff couid 
not use because he had no quiritary ownership.— 
D. 62. —See actiones ficticiae, exceptio i usti 

DOMINO. 

Ucrivain, DS 4 ( s.v. Pubi, e ); Montd, UDI 10; Perezzi. 

BIDR 7 (1894); V. Seeier, ZSS 21 (1900) ; Pfluier. 3mL 

42 (1921) 469; Carreffi, SDHI 3 (1937) 20; De Sario. 

St Solassi (1948 ) 203. 

Actio quae instituit obligationem. Improperly called 
institutoria, a term unknown to the sources. If a 
woman intervened for another person by assumi ng 
a contractual obligadon for him, her interression 
being void, the praetor granted the creditor an action 
direcdy against the real debtor who personaily was 
not obliged.—See intercessio, senatusconsultum 

VELLAEANUM. 

Bortolocd. A.q.i.o., 1915; Carelli. RISC 12 (1937) 63; 

Beretta, RISC N.S. 2 (1948) 367. 

Actio quae restituit obligationem (restitutoria). 
When a creditor lost his actio against his debtor be¬ 
cause of a novatory intercession by a woman, die 
praetor granted him the primary aedon since the 
woman’s intercession was void. See intercessio, 
SENATUSCONSULTUM VELLAEANUM. 

Csrrelli, SDHI 3 (1937) 305; Beretta, RISC 2 (1948) 368. 

Aedo quanri minoris. See emptio. —D. 21.1. 

Prinftheim. ZSS 69 (1952) 234. 

Aedo quasi institoria. See institor. 

Aedo quasi Serviana. See pignus, hypotheca. 

Aedo quod iussu. See iussum. 

Aedo quod metus causa. See metus. 

Actio rationibus distrahendis. See actio de satio¬ 
nibus DISTRAHENDIS. 

Actio recepticia. See receptum argentarii. 

Actio redhibitoria. See emptio. 

Actio rei uxoriae. See dos. 

Actio rerum amotarum. Aedon for recovery of 
things stolen by the wife from her husband in view 
of an imminent divorce. The milder qualification “for 
having taken things away” instead of "having stolen" 

( furtum) was chosen to avoid die infaming actio 
fisrti between husband and wife.—D. 25 2 ; C. 521.— 
See retentiones dotales. 

Zaamcchi. RISC 42 (1906) ; 47 (1910); Kretschmar, ZSS 

59 (1939) 199. 

Actio rescissoria. In a few cases an aedon is granted 
for the anrnilment of a legal situation created by spe- 
dal circumstaners, as in die case of the return of a 
soldier from capti vi ty or of a person who had been 
absent in public Service. By bringing this actio 
within a year after their return. they couid rescind 
the usucapion (rescindere usucapionem) achieved dur- 
ing their absence. See absentes. 

Carrelli. SDHI 3 (1937) 20; P. Collinet, La nature des 

actions, 1948, 457. 
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Actio restitutoria. See actio quae xestxtuit obli¬ 
gationem. 

Actio Rutiliana. An aedon devised by the praetor 
Rutilius to the benefit of the purchaser of the prop- 
erty of a bankrupt debtor ( bonorum emptor). For 
debts due to the latter, whose universal successor the 
bonorum emptor was, he sued in the name of the 
other (see intentio), but asks for condemnadon in 
his own name. Another actio granted to tht.bonorum 
emptor was the so-called actio Serviana by which he 
sued under the ficdon “as if he were the heu*" (ficto 
se herede ) if the bankrupt died. See actiones fic¬ 
ticiae. COKVEXTEKE, BONORUM VENDITIO. 

Aedo sepulcri violati. A praetorian, penal aedon in 
case of violadon of a prave.—D. 47.12; C 9.19.— 

See SEPULCRUM, VIOLATIO SEPULCRI. 

Actio sequestraria. See sequester. 

Aedo servi corrupti (de servo corrupto). Aedon by 
a slave’s master in case of his slave’s c o mip rion. 
Those liable were per sons who persuaded the slave 
to commit robbery or some other crine, moral mis- 
conduct or luxury, to flee from his master, and the 
like, so that the slave became worse ( deterior factus). 
The c orr u ptor (instigator, sollicitator) is responsible 
only when he did it purposely (dolo malo). He had 
to pay not only the lessening in value of the slave but 
also double damages done bv the slave.—D. 11.3; 
C. 62. 

Klemfelier, RE 4; Schiller. Coiumbia Lea Re r. 30 (1930) 
839: idem. St. Rieeobeno 4 (1936) 79. 

Aedo Serviana. See pignus, hypotheca. 

Aedo Serviana. Of the bonorum emptor, see actio 
RUTILIANA. VENDITIO BONORUM. 

Actio subsidiaria. An aedon granted to a ward 
against a muniripal magistrate for having appointed 
an mcapable guardian or having failed to demand 
adequate guarantee from the appointed guardian (see 
cautio rem pupilli salvam fore). Roman and 
provindal magistrates were not answerable under 
diis aedon.—D. 27.8; C. 5.75. 

Sacheri, RE 7A, 1581; E. hevy, Privatstrafe und Sckaden- 
sersats, 1915, 41; Brogi. Mil Girard 1 (1912) 143; Bergw, 
KrVj 16 (1914) 84. 

Actio tributoria. A praetorian aedon lying against a 
father or master whose son (or slave) doing comraer- 
dal business with his peculium, contracted debts with 
the knowledge of the father (master), and the pecu¬ 
lium subsequendy became insolvent The remainder 
of the peculium was to be shared propordonally among 
the creditors and the father (master) if anything was 
due to him. Qaims on the part of the creditors that 
an unfair distribudon has been made by the father 
(master) could be sued by actio tributoria. —D. 14.4. 
—See peculium. 

L. Lanarii, De TaJ., TMse, Paris, 1910. 

Actio tutelae. See t u t el a. —D. 272. 

Actio vectigalis (actio quae de fundo vectigali pro¬ 
posita est). See ager vectigalis. 


Actio venditi. See emptio. 

Actio vi bonorum raptorum. See vis, rapina. 

Actiones adiectiliae qualitatis. See exercitor navis. 

Actiones aediliciae. Actions introduced by the aedi- 
lidan edict They were concemed with the sale of 
slaves and animals (see emptio) and damages caused 
by animals, see actio de pauperie. —C. 4.58.—See 

EDICTUM AEDILIUM CURULIUM. 

Actiones annales. See actio temporales. 

Beretta, RISC 2 (1948) 353. 

Actiones arbitrariae. Actioni the formula of which 
contained the so-called arbitrary clause authorizing 
the judge to bid the defendant by an arbitrium (arbi¬ 
tratus), an interlocutory order, to satisfy the de¬ 
fendant^ daim by restoring or producing (exhibere) 
the object daimed (“nisi arbitrio tuo [of the judge] 
res restituatur, exhibeatur”). If the defendant did 
so, he was absolved; if not, the final judgment con- 
d emn ed Him to pay a sum of money, which was more 
disadvantageous to him than the immediate fulfill- 
ment of the judge's order (he might be condemned 
to a higher amounL he had to pay a fourfold amount 
in the actio quod metus causa [see metus], he in- 
curred infamy in actio doli, etc.). It is controversial 
whether the words " arbitrio tuo” were in the formula 
and whether the term arbitrariae actiones was used 
by the dassical jurists. 

Biondi, BIDR 26 (1913) 1. 153: idem. St sulU actiones 
arb itra riae e F arbitrium iedicis. 1913; May, Mil Girard 
2 (1912) 151; La»el, Fsckr Sohm, 1914. 201; Bercer. 
KrVj 16 (1914) 122; Lery. ZSS 36 (1915) 1; R. Dull, 
Der Gitegedanke, 1931; M. Kaser, Restituere ais Pro- 
sessgegenstaud, 1932; G. HuwartU», Beitrdge sur Lehre 
von dei i aa., 1932; Herdlitczka. 2 Lehre vom Zwiscken- 
urteii bei den a m., 1930; idem. Skissen sum rom. Zivil- 
prosess, 1934; Schonbauer, St. Riccobouo 2 (1936) 371; 
F. Schida Class. R. Lea, 1951, 37. 

Actiones bonae fidei. See iudicia bonae fidei. 

Actiones (formulae) certae. Actions with a predsely 
spedfied object, sum oi money or a thing, d aim ed by 
the plamtifi. AnL actiones incertae. In the formu- 
iary procedure the object in di spute was defined in the 
intentio of the formula. Hence the distinction: 
intentio certa and incerta. In the latter the plain- 
tifFs daim is directed to “quidquid” (~ whatever 
h will appear that the defendant has to pay or do). 

Actiones civiles. Actions which protected rights rec- 
ognized by the ius civile. Their origin lay in the 
Twelve Tables, in certain statutes or in the Creative 
acti vi ty of the jurisjs. Ant. actiones honorariae, see 
ACTIONES PRAETORIAE, ACTIONES AEDILICIAE. 

Actiones contrariae. See actiones directae. 

Actiones directae.. (1) Actions the formula of which 
could be eactended through an appropriate modifica- 
tion to analogous factual drcumstances, not covered 
by the original formula. The modified formula was 
an actio utilis, as opposed to the original actio di¬ 
recta. (2) Actions arising from certain contracts 
which normally creat ed liability in one party, as, e.g., 
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in the case of a deposit or mandate tbe aedon of die 
depositor or mandator, were actiones directae. Un¬ 
der exceptional drcumstances, however, tbe party 
primarily bound, the depositee or the mandatary, had 
a daim against the other party. Such aedons are 
called by Jusdnian contrariae as opposed to the 
actiones directae of the parties who as a matta of 
rule are credito» in such contracta. The same holds 
true for non-contractual situadons, such as guardian- 
ship, sin ce the guardian had an actio contraria (indi¬ 
cium contrarium) against the ward. Other terms 
for actio directa are actio principalis, and rarely, 
indicium rectum. The coneept of actio contraria is 
co n t r o ve r s ia!—D. 27.4; C. 5.58. 

Manigk, RE 9 (s.v. indicium con trarium ); J. Pxrtsch. 
Studien sur negotiorum gestio, 1913, 47; Bkiodi, AnPal 7 
(1920) 59; Kubler, ZSS 38 (1917) 73; Lene! Edictum 
perpetuum 3 (1927) 318; G. Provera, SDHI 8 (1942) 113; 
idem. St. Soiassi. 1948, 345; V. Azanfio-Rrix, II mandato, 
1949, 45. 

Actiones duplices. See iudicla duplicia. 

Actiones famosae. Aedons in which the condemna- 
don of the defendant involved infamia : he becaxne 
infamis (ignominiosus ). Such actiones were: ac¬ 
tiones furti, vi bonorum raptorum, imuriarum, de 
dolo, mandati, depositi, and others. Syn. actiones 
turpes. 

Sachers, RE 7A, 1434; Zanrucchi, RISC 42 (1906) 1; 47 
(1910) 3, 237. 

Actiones fic ti c i a e . Praetorian aedons adapted by the 
use of a ficdon in the formula to legal situadons not 
protected by the original formula. For instance, 
some aedons became available to foreignen under the 
ficdon "as if they were Roman titizens.” In the 
actio Publiciana die claim for recovery of a thing 
was based on the ficdon that usucapio has been com- 
pleted. Aedons granted to, or against, a successor by 
praetorian law (bonorum possessor) contained the 
ficdon "as if he were heres.” 

Riccobooo, TR 9 (1929) 1. 

Actiones hereditariae. Aedons in favor of, or against, 
the heir, connected with an inheritance.—Inst 4.12; 
C. 4.16. 

Actiones honorariae. Aedons originadng in prae¬ 
torian or aedilirian law.—See actiones aediliciae, 
actiones pbaetobiae. Ant, actiones civiles. 

M. Kaser, Das aitrom. ius, 1949, 94. 

Actiones in bonum et aequum conceptae. This 
tenn, menrioned only once (D. 4.5.8) refe» to cer- 
tain actiones tn factum, primarily in cases of torts in 
which die condemnatio contained die clause quan¬ 
tum bonum et aequum (or simply aequum) videbitur. 
It autborized the judge to fix the sum of condemna- 
don at his discredon “as it would seem to him just 
and fair." The foundadon of the actiones was not a 
contractual reladon between the perdes but a be- 
havior of the defendant which caused some harm to 
the plaindff. Sudi aedons were, e.g., actiones rei 
uxoriae, funeraria, iniuriarium, sepulcri violati, and 


[tmans. AKSm. no. eoe. 

the aedon against the judge qui litem suam facis. In 
origin, there certainly were formal and substauxtial 
differences between these actiones and iudicia sonas 
fidei. The disappearance of the formulary procedorc 
furthered their equalizadon fully complet ed in Jus- 
dnian law. 

Thcmas, S RHD 25 (1901) 541; Princifacmi. ZSS 52 
(1932) 85; Kaser, MIDA 2 (1949) 512. 

Actiones in duplum. See actiones in simplum. 

Actiones in factum. See foemulae in ius con¬ 
cepta*. 

Actiones in id quod pervenit. Aedons by wiuch the 
plaindff daimed only what the defendant obtained to 
his detrimenL—See actiones poenales, pebvenzbc 

AD ALIQUEM. 

F. Scfaulx, Die actiones m ii ete , Dita. Breslaa. 1905; 

G. H. Maier, Praetoriscke Bereickerun gsk l a gen, 1932; E. 
Albertario, Studi 4 (1946) 289 (sevea articks). 

Actiones in ius conceptae. See foemulae in tus 
conceptae. 

Actiones in personam. Aedons in which the plain¬ 
dff based his daim on a contractural or drHrmal 
obligadon of the defendant Ant actiones tw rem 
— aedons in which the plaindff asserts a right to a 
certain thing (ownership, servitude) possessed by the 
defendant. This basic disdnerion is expressed by a 
different wording of the intentio in the formula: 
in the actiones in personam the defendant is sued for 
dare, facere, praestare oportere (= to give, to do or 
to periorm something), in the actiones in rem die 
plaindff afiirms that the corporeal object he daims 
is his or that he has a certain right over the adver- 
sary’s property. The former aedons lie against the 
person obligated by a contract or a wrongdoing, the 
latter may be brought against any person who with- 
holds the thing involved from the plaindff. Actiones 
in rem are also called vindicationes (eei vindicatio, 
vindicatio SEBvrruns) ; to actiones tn personam the 
tenn condictiones is applied, in post-dassical and 
Jusdnian law the tenn actiones personales. 

G. Segri, BIDR 41 (1933) ; S. Grosso. ProMemi H drrini 
reali, 1944, 74; Albertario. Studi 4 (1946) 221; B. Bioodi. 
Le serviti prediaii net dir. rom., 1946. 14. 

Actiones in rem. See actiones in pebsoxam. 

De Villa. NDI 6 (m rem a.); Kaser. Besits and Ver- 
sckulden bei dinglichen Klagen, ZSS 51 (1931) 92. 

Aedones in simplum. It is a general rufe that tbe 
aim of each aedon is tbe simple value of wbat die 
plaindff daims (simplum). There are, however, 
actiones in which the defendant is condemned to pay 
twofold (duplum), threefold (triplum), even fcwr- 
fold (quadruplum) die value. The liability of the 
defendant is doubled, for instance, in certain aedons 
when he deliberately demes. See infitiatio. Higher 
rates of condemnadon occur in cases of theft—See 

FUETUM, DUPLUM. 

Aedones incertae. See actiones ceetae. 

Aedones interro gat o ri ae. See intebbogatio in iuse. 

Actiones mixtae. The tenn, doubdess of non-dasdcal 
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origin, is used in various meanings. iudicia duplicia 
are so called likewise actions which simultaneoosly 
serve different purposes (recovery of a thing and 
penalty), finally aaions which are both in rem and 
in personam (actiones quod metus causa, see ac¬ 
tiones ix personam). 

Berfcr, St SimoncelU, 1915, 184 (BibL); idem, ZSS 36 
(1915) 218; U. v. Lubtow, Ediitstitel quod metui causa, 
1932, 292; P. Voci* Risareimento e pena privata, 1939, 91. 

Actiones mutuae. See mutuae petitiones. 

Actiones noxales. See noxa. 

Actiones perpetuae. Generally actions could be 
brought without limit of time. Such were all actiones 
civiles. A constitution of Theodosius II (aj>. 424) 
introduced a thirty-year period of prescription for 
all actions with a few exceptions. Since then all 
actions which cxtinguished aiter thirty years, we 
called perpetuae. —Inst 4.12; C 7.39,—See prae¬ 
scriptio TRIGINTA ANNORUM. 

Actiones personales. Postclassical and Justinian term 
for ACTIONES IN PERSONAM. 

Actiones poenales. Also called actiones quibus poenam 
persequimur. Actions by which the plaintiff sued for 
payment of a penalty because of a private offence 
committed by the defendant. Penal actions are trans- 
missible only to the heir of the plaintiff, but not to 
the heir of the defendant, except in certain cases for 
his enrichment (m id quod ad eum pervenit, or quan¬ 
tum locupletior jactus est). —See delicta. 

P. De Franci sci. St sopra le asioni penali, 1912; E. Levy, 
Prbatstrafe und Schadeniersats, 1915; Riceobono, ZSS 47 
(1927) ; G. Mater, Prastoriscke Bereickerungsklagen. 1932; 
P. Voci, Risareimento e pena privata (1939) 6, 150; E. 
Albertario, St 4 (1946) 303, 371; Beretta, RISG 2 (1948) 
353. 

Actiones popuUres. Actions which can be brought 
by “any one among the people” ( quivis [guiltirt] ex 
populo). They are of praetorian origin and serve 
to pr otect public interest ( itu populi). They are 
penal, and in case of condemnation of the offender 
the plaintiff receives the penalty paid. Sudi actions 
are: actiones de albo corrupto, sepulchri violati, de 
termino moto, de positis ac suspensis, etc. There are 
insaners, however, established in statutes or local 
ordinances, in which the penalty was paid to the state 
or munidpal treasury, or divided bet we e n the aera¬ 
rium and the accuser, as, e.g., provided in a decree 
of the Senate in the case of damage to aqueduets.— 
D. 47.23. 

Cuq, DS 4 (x.v. popularis actio) ; Kubler, RE 4A, 157; 
C Fadda, Asione popolare, 1894; T. Mommten, Gesom- 
melte Sckriften 3 (1905) 375. 

Actiones praexudidales. Actions in which dedsion 
in a preiiminary question is passed ( praeiudicium) 
being decisive on a second suit. E.g., when a patron 
warnts to sue his freedman for failure in accomplish- 
ing his d uti es, the preiiminary question is an libertus 
sit, i.e., whether the defendant is really his freedman. 
In such actions ab soluti on or condemnation is not 


implied, the judge’s statement (pronuntiatio) being 
only an answer to the question involved.—See for¬ 
mulae PRAEIUDICIALES, PRAEIUDIOA, INTENTIO. 
Siber. Fsckr Wenger 1 (1944) 69. 

Actiones praetoriae. Actions originating in pretorian 
law. They either contained an extension of avii 
actions (actiones civiles) to analogous new cases or 
granted protection to legal transactions or situations 
not recognized by rus ctvtle. The most Creative 
innovations among the actiones praetoriae were the 
actiones (formulae) in factum, actiones ficticiae, and 
actiones utiles. See actiones temporales. 

Beretta, RISG 2 (1948) 353. 

Actiones praescriptis verbis. See actio praescriptis 
verbis. 

Actiones privatae. Actions protecting the private in- 
terests of an individual. Am. actiones populares. 
Similar in meaning is the term iudicia privata cover- 
ing civil trials in private affairs subject in dassical 
law to the judgment of a private judge, but in later 
times, after the nationalization of the civil proceed- 
ings, without this feature. 

Actiones quibus poenam persequimur. See actiones 

POENALES. 

Actiones quibus rem persequimur (actiones rei per¬ 
sequendae gratia comparatae). Also called in the 
literature rei persecutoriae = actions in which the 
object of the trial is a thing, a sum of money, resti- 
tution or indemnity. Such are all actiones in rem 
and actiones in personam of contractual origin. Ant 
actiones poenales. There are actiones arising from 
offences of a delictual character in which the plain- 
tifFs daims embrace both objectives, redress and 
penahy, as for instance in case of theft, or of actiones 
in duplum. The distinction is important as far as 
the liability of the heirs is concemed.—See actiones 

MIXTAE, IN SIMPLUM, POENALES. 

A. Giffard, Etudes sur les obligationi et Ut actions, II 
Les actioni personnelles reiperstcutoires, 1941. 

Actiones speciales. See iudicia generalia. 

Actiones temporales (temporariae). Actions which 
could be brought only within a limited period of 
time. Such were actiones praetoriae, mostly lim¬ 
ited to one year (actiones annales), actiones aedi¬ 
liciae were limited to six months only.—Inst. 4.12. 
—See actiones perpetuae. 

Actiones stricti iuris. See iudicia bonae fidei. 

Actiones turpes. See actiones famosae. 

Actiones utiles. Actions introduced through the ac- 
tivity of praetors and jurists by a modification of an 
already existing formula to cover legal situations 
and transactions for which the original formula did 
not suffice. The mechanism of the actiones utiles 
contributed considerably to the development of the 
law. The original action is called directa. —See 
actiones directae. 

L Alibrandi, Opere 1 (1896) 149; Seckel, Ia Hermam!* 
Handlesikon • (1907) 608; G. Bortohxd, A. utilis, 1909; 




348 


ADOLF 

Riccobooo. TR 9 (1929) 33; Dekkers, Rn. Umv. BruxeUes 
41 (1935/6) 232; P. Collinet, La nature des actioni, 1947, 
403. 

Actiones vulgares. Common, usual aedons, opposed 
to actiones utiles, or actiones in factum. 

Actor. The plainfiff in a civil trial, particulari/ after 
the litis contestatio. Syn. is qui agit, agens, peti - 
tor. Before the litis contestatio he is designated as 
is qui agere vult. Actrix = a female plaintiff. Ant. 
reus, is cum quo agitur. —See REUS, Atmr 
WUssak, RE 1. 

Actor. In private law, a manager of anotheris business 
or affairs, an agent. Frequently a slave is appointed 
for this purpose.—C. 5.61. 

Daube, LQR 62 (1946) 269; A. Burdese, Autorissaeione 
ad alienare, 1950, 25. 

Actor domus augustae. See actor rei privatae. 

Actor praediorum The administrator of 

Ianded property belonging to the fise.—C 1172. 

Actor publicus. See actor universitatis. 

Actor rei privatae (actor domus augustae). The 
a dminis trator of the Emperor’s private property. 
See RES PRIVATA, DOMUS AUGUSTA. 

De Rnggiero, DE 1. 

Actor rei publicae. See actor universitatis. 

Actor universitatis (collegii, municipii). The agent, 
representative of a corporate body by whom “is being 
acte' and done ( agatur et fiat) ali that has to be 
acted and done on the common b chalf (D. 3.4.1.1). 
Corporate bodies of public law had also tbeir actores 
{actor mumcipum, actor civitatis ), who in case of 
litigation represent them in court both as plaintiffs 
and as defendants. In this character they are also 
called defensores. Sporadically the term actor rei 
publicae or actor publicus also appears.—D. 3.4. 
Habel, RE 1, 330; Hnmbert, DS 1 (o. pubi.) ; De Rng- 
giero, DE 1, 66; Ramadier, Et. Girard 1 (1913) 259. 

Actrix. See actor in a civil triaL 

Actum. Added at the end of a written document and 
followed by the name of the locality refers to the 
place where the deed was performed (“done at..."). 

Actus. The rigfat to drive a draft animal or vehides 
over another’s property. It is a rustic servitude and 
also implies the right of passage (tus eundi). See 
servitutes praediorum rusticorum, interdictum 
DE ITINERE ACTUQUE PRIVATO. —D. 43.19. 

Leonhard, RE 1. 331; De Ruggiero. DE 1, 70; Scialoja, 
St giur. 1 (1932) 389; Arangio-Ruia, St Brugi, 1910; 
Laodocd. AVen 65 (1906) 1307; Merlan, St Albertom, 
1 (1935) 134. 

Actus legitimi Certam formal legal transactions gov- 
emed by the striet formalism of die andent law, 
which could not be subject to a suspensive condition 
or a term (dies) , sudi as formal conveyance of prop¬ 
erty (through MANCIPATIO or IN lUXE CESSIO), AC¬ 
CEPTILATIO, and a few others. In these transactions 
no interval was admitted between tbeir condusion 
and their effectiveness.—See dies. 

E. F. Brudc, Btdmgungsftindliche Rechtsgeichafte, 1904. 


BERGER [trans, amer. nm_ aoc. 

Actus rerum. Court days on which the judidal acri v- 
ity of the private judges (jurors = indices) was ex- 
erdsed (cum res aguntur). —See rUDEX. 

Wlassak, RE 1. 

Ad exemplum. See exemplum. 

Adaeratio. Ca ln il ati on in money for payment in camh 
instead of supplies in kind to the state (annona) or 
in matter of wages. 

Seeck, RE 1; Heichelheim, OCD ; Penaoa, Staat wmd 
Manufaktur (Ltmd, 1923) 104. 

Adcrescendi ius. See ius adcrescendl 

Addicere (addictio). To assign, adjudge, adjudicate 
a thing being the object of a c o n t ro v ersy . When 
property is conveyed by in iure cessio the praetor 
addicit rem. Addicere indicem (or arbitrum) = to 
appoint a judge (or an arbitrator). Addicere is also 
referred to persons: a free m«n cangbt in the 
sion of a theft was assigned to the person from whom 
he has stolen. For addicere in auctions, see auctio. 
—See also addictus. 

Wlasiak RE 1; Cofliolo. SDI 1; Carrefli. AnBari 1939. 
122; L&rjr-Bruhl, Naucellis itndes tur le tris aneien dr. 
rem.. 1947, 141; Kaser. Ftckr Wenger 1 (1944) 117. 

Addictio bonorum libertatum servandarum cauma. 
In order to p reveni testaroentary manumissions from 
becoming void when the appointed heir refused to 
accept an insohrent inheritance, an enactment of Mare 
Aurei made it possible to assign the inheritance to 
another person, primarilv to the slaves rreed in die 
last will, who had to carry out all the disposidons 
concerned with manumissions.—Inst. 3.11. 

Hnmbert, DS 1. 

Addictio in di em . An a g ree m ent between buyer and 
seller giving the latter the rigfat to dedare the sale 
annulled if, within a certain time, he r e ce ive d an 
offer of a higher price ( adiectio ) for the object sold. 
In sudi a case the first buyer had the possibility to 
increase his bid and to keep the thing.—D. 187. 
Codiolo. tfDl; Sena, tfRHD 37 (1913); Longo, BIDR 
31 (1921) ; H. Sieg, QueUenkrititche Studien sur E 
gebottklansel im rom. Kaufreckt, 1933; ArcU, St RatH, 
1934,325; L*vy, Zn den Ricktrittiverboten des rom. Kauft, 
Symbolae Frib. Lenel, 1932: Romano. StPav 22 (1937); 
Henle, Ftckr Kotekaker 2 (1939) 169; Alvaro 0*0», In 
diem addictio, Madrid. 1945. 

Addictus. A debtor who had failed to pay his debt 
and against whom a personal exeeudon (manus 
iniectio) was inidated could be adjudged to die 
creditor in the eariiest times and held prisoner by 
the latter (under the Twdve Tables). He remaised 
free, but after sixty days he could be sold beyond the 
boundaries of Rome (beyond the Tiber river = trans 
Tiberim) which effected loss of cddzenship and of 
freedo m .—See ihes iusn. tireris. 

Ldst, RE 1; Hnmbert, DS 1. 

Ademptio. From adimere. Cancelladon, revocation 
of a prior disposidon, as, for instance, withdrawal 
of a peculium which had been granted to a son or 
slave (ademptio peculii). —See ademptio legati, 

ADEMPTIO UBERTATIS. 
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Ademptio bonorum. Confiscation of prop cr ty by a 
pubbc authority as an act of punishment.—See con¬ 
fiscatio, PUBLICATIO BONORUM. 

U. Brasktio, Repressiont penalt, 1937, 324. 

Ademptio legati. A legacy could be annulled by the 
testator either expressly by a statement in a later 
will or codidl, or tbrough a subsequent, intentional 
(i animus adimendi legatum ) alienation of the thing 
bequeathed or through its transfer to another legatee 
(translatio legati). In a similar maxmer a testa- 
mentary manumission could be revoked either ex¬ 
pressly or tadtly when the testator alienated the 
slave or bequeathed him to another person ( ademptio 
libertatis).— Inst 2-21; D. 34.4; 40.6. 

Leonhard, RE 1; Messina-Vitrano, AnPal 3 (1917) 3; 
Solata, Seritti Manealeoni, StSas 16, (1938) 186; Saa- 
filippo, AnPal 17 (1937) 105, 120; Koschaker, ConfCast 
1940, 87; Albertario, St 4 (1946) 42; Arn6, L'alienatione 
delta casa legata, idemTer 44 (1939). 

Ademptio libertatis. See ademptio legati. —D. 40.6. 

Adesse. In a judidal trial, to be present in court as 
a party to the proceedings; to assist a party as his 
advocate.—See advocatus. 

Adfatus. An imperial enactment (in the language of 
the imperial chancery). 

Adfines. See adfinitas. 

Adfinitas. Relationship between one consort and near 
relatives (parents, brothers and sisters, children) of 
the other consort. Marriage between persons so 
related was forbidden; it was void and punished as 
incestuous.—See incestus. 

Leonhard, RE 1; Baudry, DS 2; A. Gsarino, Affinitas, 
1939; Castello, Osservasioni sui dkiieti di matrimonio fra 
Parenti ed affini, RendLomb 72 (1939) ; idem, Diritto 
familiare, 1942, 142. 

Adfirmator. A person who affirms the trustworthi- 
ness or solvencv of another before an offidaL He 
was answerable for fraudtilent false imonnation. 
Leonhard. RE 1. 

Adgnatio, adgnatus. See agnatio, agnatus. 

Adiectio. See addictio in diem. Adiectio = a higher 
bid at an aucti on.—C. 10.3.—See auctio, subhas¬ 
tatio. 

Adiectus solutionis causa. A person to whom a debt 
due to another, the primary creditor, was to be paid. 
S. Cugia, Ajx., Naples, 1919; Riceobono, AnPal 14 
(1930) 401; G. Wesenberg, Vertrage tu Gmuten Dritier, 
1949, 21. 

Adire hereditatem. See aditio hereditatis. 

Aditio hereditatis. The acceptance of an inheritance 
by an hdr (heres) appointed in a last will or in- 
heriting under the law. Only a certain category of 
heirs (see heres voluntarius) was obliged to de- 
clare expressly their willingness to accept the estate, 
whereas the nearest relatives belonging to the family 
of the testator (heres necessarius, heres suus et 
necessarius) acquired the inheritance automatically 
under the law (ipso iure) without any particular for- 
mality. The antient form of aditio hereditatis was 


cretio, later fornis were: acting as an heir (pro 
herede gerere) and an informa! dedaration of in- 
tent (aditio nuda voluntate). An acceptance once 
made was irrevocable.—D. 292; C. 620. 

Solazzi, I modi di aeeettaaone deWerediti, StPav 1919; 
Dulekdt, ErblasserwiUe und Erwerbswille bei Antretung 
der Erbschaft, 1934; H. Kruger, ZSS 64 (1944) 394. 

Aditus. Syn. ius adeundi. With some rustic servi- 
tudes there is connected the right of walking to the 
place burdened with the servitude ii the exerdse of 
the servitude by the person so entitled would other- 
wise be impossible.—See servitutes praediorum 
rusticorum. 

Adiudicatio. The part of the procedural formula by 
which the judge was permitted to adjudge (adiudi- 
eare) the object to the parties to the trial in so- 
called divisory actions (actio communi dividundo, 
actio familiae erciscundae). Beyond the controver- 
sies, concemet. with the division of common prop- 
erty adiudicatio by the judge also occurs when he 
adjudicates someone’s property to another or to 
the fise. 

Wlassak, RE 1; Baudry, DS 1; Arangio-Ruiz, BIDR 32 
(1922) 5. 

Adiutores. Assistant ofncers in the various branches 
of administration of the Empire, as well as in the 
imperial chancery and household. 

De Ruggiero, DE 1; Habel, RE 2; Saglio, DS 1; Bcrgtr, 
ClPkilol 43 (1948) 233; Jones, JRS 39 (1949) 54. 

Adi-. SeeALL-. 

Adlecti. Subordinate officers in the emperor’s secre- 
tariat and in other imperial ofnces.—See the follow- 
ing item. 

Adiectio. The emperors used to confer the title and 
rank of ex-magistrates (adiectio inter consulares, 
praetorios, quaestorios, tribunicios) on persons who 
never before had been in Service or had held an 
office of a rank lower than that which was conierred 
on them. The person thus distinguished (adiectus) 
became qualified for the next higher magistracy. An 
adiectus inter praetorios, for instancc, could be 
elected to the consulship. Moreover, the adlecti be¬ 
came members of the senate in the group of retired 
magistrates of the rank given them. An adiectio in 
senatum was frequently practiced with regard to im¬ 
perial procuratores of equestrian rank. See lectio 
senatus. —Another kind of adiectio was the admis- 
sion of persons of plebeian origin to the patridate. 
—Adiectio is also 'the adnrission of a new member 
into a Corporation, as well as that of a new Citizen 
into the municipales (adiectio inter cives, see LEX 
cassia) or of a new coundllor into the ordo de¬ 
curionum. —See decretum decurionum. 

SchmidL RE 1; Hnmbert, DS 1; De Ruggiero, DE 1; 
0’Brien-Moore, RE Suppi. 6, 760 (a. t» senatum) ; Borz- 
sak, RE 18, 1110 (s.v. ornamenta). 

Adminiculum. A legal support or remedy -which 
strengthens a person in his legal situation or gives 
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him the possibility to improve it (e.g., an appeal, see 
appellatio). 

Administrare (administratio). Refers both to the 
management of private affairs (property, peculium, 
tutorship) and to the exerdse of a public office 
(magistracy, govemorship, administratio rerum pub¬ 
licarum). Hence administrator is used of the highest 
offidals of the sute.—D. 267; 50.8; C. 5-37; 11.31; 
38; 1.49.—See excutere sationes. 

Orestano, St Bonolis 1 (1942) 11. 

Admissionalis. See the following item. 

Seeck, RE 1. 

Admissiones. Admission to an audience with the 
emperor was granted by a special office, officium ad¬ 
missionum, under the stipervision of a magister ad¬ 
missionum. The intervening officer was the admis¬ 
sionalis. 

Schmidt, RE 1; De Ruggiero, DE 1, 92. 

Ad mi s sum . A general and not sharply defined term 
for crimina! offenses. It is used particularly in later 
sources. In admisso deprehendere — to catch in the 
very act. 

Berger, KrVj 16 (1912) 414; De Dominicis, AVen 92 
(1932/3) 1215. 

Admittere. To comm i t an illicit act (a wrongdoing). 

Adnotatio. A dedsion of the emperor written in the 
margin of a petition addressed to him. In some texts 
it is distinguished from an imperial rescript (re¬ 
scriptum) from which it differed in form, not in 
contenL The differences between adnotatio and re¬ 
scriptum which might ha ve arisen from the fact that 
the adnotatio was originally a written in stru ct i on for 
drafdng a rescript by the imperial chancery, gradu- 
ally vanished. In criminal proceeding adnotatio 
(from adnotare) means noting a person on the list of 
those who are to be summoned or deported. 

Seeck, RE 1. 

Adoptio. Through adoptio a person who is under the 
patemal power of die head of his family comes under 
the patria potestas of another ( adoptator, pater adop¬ 
tivus). The change of family ( mutatio familias) is 
the characteristic feature of die adoptio, while in an 
adrogatio, i.e., the adopdon of a person sui iuris who 
is himself the head of a family, there is a fusion of two 
families since the adrogatus enters into another family 
together with all persons subject to his paternal 
power. The legal effecta are equal in both cases; 
the adopted persons have the same rigfats (succes- 
sion) and dudes (sacra) as natural sons.—D. 17; 
Inst 1.11; 3-10; C. 8.47.—See die following items, 

DATIO IN ADOPTIONEM, ADROGATIO (BibL). 

Leoohard, RE 1; Biudry, DS 1; Bellelli, NDl 1 (t.v. 
adoxion* ) ; Wcnger, RAC 1 (1942) ; De Ruggiero, DE 1; 
G G. Be 'i g - Britragt sum rom. Aioptionsrtcht, 1912; 
Albertario, St. Ratti 1934, 667; Monier, St Albtrtoni 1 
(1935) 235; M. H. Prevott, Lts adoptioni poHtigues i 
Rom 1949. 

Adoptio in fratrem. See frater. 


Adoptio minus plena. A weaker form of adoptio in 
Justinian law by which the des with the former family 
of the adopted person were not complet ely destroyed, 
particularly in the field of the rights of suceession. 
AnL adoptio plena which produced the effects of the 
ancient adoptio. 

Lsvaggi, SDHl 12 (1946) 45. 115. 

Adoptio per populum. Refers to adrogatio since in 
earlier times the approval by the people (auctoritas 
populi) was requixed for the validity of a change of 
family (mutatio familiae). 

Castelli, Scritti giwridid, 1923, 189. 

Adoptio plena. See adoptio minus plena. 

Adoptivus. Connected with adopdon. Filius adopti¬ 
vus, or simply adoptivus = the adopted person. Pater 
adoptivus — the adopting father. 

Adoratio purpurae. Worshipping the emperor by 
Imeeling before him and kissing his purple garment. 

Seeck, RE 1; Arery, Mem. Amer. Ac ad. Romt 17 (1940). 

Adp-. See app-. 

Adplumbatio. See ferruminatio, plumbatura. 

Leoohard, RE 1; Pampaloni, Scritti 1 (1941) 7. 

Adprehendere rem. To take hold of a thing. It is 
a symbolic gesture to affirm the right of ownership 
in a trial (rei vindicatio) or in the act of transfer 
of ownership through mancipatio. In a larger 
sense, to take physical possession of a thing. 

Adprobare. To approve, as another jurist’s opinion. 
According to a sutute, lex aelia sentia, excepdonal 
manumissions of slaves contrary to die rules therein 
set forth had to be approved by a special courL— 
Adprobare opus = to approve of a woric (opus) done 
by a hired craftsman. Adprobare was an important 
act in the hire contract (locatio conductio operis 
faciendi) since after approval the risk of destruc- 
tion or deterioradon of the woric passed upon the 
person who ordered it.—Syn. probare. 

Samter, ZSS 26 (1905) 125. 

Adpromissio (adpromissor). The obligadon of a 
surety who guaranteed for the debt of the prindpal 
debtor through stipulatio. The different forms of 
suretyship were sponsio, fideiussio, fidepromissio, 
according to die expression used by the surety 
(sponsor, fideiussor, fidepromissor) when he as- 
sumed liability in a sdpuladon addidonal to that of 
the prindpal (spondeo, fide mea esse iubeo = I bid 
you trust my faith, fide promitto m I pledge my 
faith). The obligadon of the surety was for the 
same thing and could not be assumed for a larger 
sum or under heavier condidons than that of the 
prindpaL As a matter of nile, the accessory char¬ 
acter of the suretyship depended upon the validity 
and the existence of the prindpal obligadon, but in 
the case of sponsio and fidepromissio this rule was’ 
weakened. Besides, the liability arising from these 
two forms lasted only two years and did not bind 
the heirs. In Jusdnian’s law all three forms were 
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fused into one, the fidtiussio, whereas in earlier times 
sponsio was accessible only to Romsn ddzens, and 
sponsio and fidepromissio could be applied to guar- 
antee only obligations from verbal contracts. In 
Justinian’s law ali these and other minor differences 
vanished.—Inst. 320; D.46.1; C. 2-23; 8.40.—See 

LEX APULEIA IS SPONSU, LEX dCEXEIA, LEX COB- 
KELIA DE ADPXO MISSORIBUS. 

Leonhard, RE 1; 6 (s.vv. fidtiussio, fidepromissio) ; Coq, 
DS 3, 557; Anon. DI 5 (s.v. fidtiussio) ; E. Lery, Spon¬ 
sio, fidepromissio, fidtiussio, 1907; Dona tuti, AnPtr 38 
(1927) 1; Solatii, BIDR 38 (1930) 19; Budcland, 
RHD 7 (1928), 460; 12 (1933) 116; W. Flume, Studien 
sur Aksessorittdt dtr rom. Burgschaftsstipulatutnen, 1932; 
G. Bo, Contributi olle dottrina dtlTobbligasione fideius- 
sorio, 1934; Arcfai, ConfCost, 1940, 259; F De Martino, 
Gerende personali delf obbligasione, 1 (1940); G. Noceri, 
lusolvtnsa t rtsponsabilitd sussidiaria, 1942, 59; ‘Lery, 
Stm 2 (1944) 6 (= BIDR 55-56, Post-BtUum [1951] 
207); Beretta, Ser Ferrini 1 (Umv. Sacro Cuore, Milan, 
1947) 80. 

Adpulsus pecoris ad aquam. The right to drive one’s 
cattle through another’s (the ndghbor’s) property to 
water. The right is anmected with certain rustic 
servi tudes to secure the access of the cattle to the 
watering-place. 

Adquirere (acquisitio). To acquire (ownership, pos- 
session, an inheritance, an obiigation). The ability 
to acquire for other persons is dealt with by Inst 
2.9; 3.28; C. 427; the acquisition of an inheritance 
D. 292; C. 620; of ownership D. 41.1; of possession 
D. 292; C 722; through adrooatio Inst. 3.10. 
Leonhard, RE 1, 284. 

Adquirere per universitatem. See universitas. 

Adrogatio. See adoptio, adoptio fex populum. — 
Inst. 3.10. 

Leonhard. RE 1; Humbert, DS 1; BeUelli, SDI 1; G. 
Beseler, Subsiciva, 1929, 1; BeUelli, AG 116 (1936) 65; 
idtm, SDHI 3 (1937) 140; Lavaffi, SDHI 12 (1946) 
115; CoMndu. AnCat 2 (1948) 235. 

Adrogatio per rescriptum principis. Adopdon of a 
person sui iuris granted by a rescript of the emperor. 
No further formalities were necessaiy. 

Adscribere. When referring to last wills, to make a 
legacy or to add a spedfic clause (e^„ a condition, 
a tenn) to a testamentary disposidon. 

Adscriptidi. A dass of coloni in the later Empire 
who were bound to their landlonfs soil which they 
euhivated. Although their legal status was that of 
free men and dtizens, they were subject to certain 
personal restrictions and burdens which made their 
positi on similar to serfdom.—See colonatus. 
saumaaue, Bysautio* 12 (1937). 

Adaertio. (From adserere.) Any assertion made be- 
fore court. An adstrtio acquired particular impor- 
tance when the personal status of a person was con- 
tested. Hence, adsertor libertatis was he who, in a 
trial about the status of an alleged slave, asserted and 
defended his liberty. In the form of enfranchise- 
ment called manumissio vindicta (= manumission 


in die form of a fiedtious trial) the intervention of 
an adsertor libertatis was necessary. He daimed the 
liberty of the slave involved, and the manumittor 
then tailed to deny this assertion.—C. 7.17.—See 

INGENUITAS, VINDICATIO IN. UBERTATEM. 

Leonhard, RE 1; DS 1 (s.v. assertor ); U. Nicolao, 
Causa liberalis, 1933, 122; KoaiUes, Rtv. des Etudes 
Latines 20 (1942) 121; Vaa Orea, TR 18 (1950) 159, 
177; P. NoaiUes, Du droit sacri au droit eivB, 1950, 177. 

Adsertor libertatis. See the foregoing item. 

Adsessores. Legal advisers who assisted magistrates 
and judges in judidal aedvity. They belonged to 
die consilium (coundl), hence their name consiliarii. 
In the later dassical period their activitv was very 
extensive. The jurist Paul who wrote a monograph 
on the dudes of adsessores enumerates as lying in 
die sphere of their aedvity: cognitiones, postulationes, 
libelli, edicta, decreta , epistulae. The tersis cover 
the whole magisterial and judidal ae d v i t y in court 
and beyond procedural quesdons. Under the later 
Empire each offidal had at least one adsessor. The 
adsessores were appointed by the gove ram ent with 
a salary. An adsessor who helped a magistrale or 
judge in drafdng a dedsion was responsible for ad- 
vice given in ignorance or inconsiderateness (impru¬ 
dentia). The opinion of adsessores was not binding 
on the magistrate or judge.—D. 122; C. 121, 52. 
Seeck, RE 1 ( assessores ) ; Humbert, DS 1; De Ruggiero, 
DE 1; Knbler, RAC 1 (1943) 803; Hhzjj, Die Asses¬ 
sore» der rom. Magistrate, 1893. 

Adsessorium. Appears in the dtle oi works by die 
jurists, Sabinus and Puteloanus, each work dted only 
once in the Digest Thus the character of those 
wridngs cannot be spedfied. They probably dealt 
with cases which the authors drew from their asses- 
sorial praedee.—See adsessoxes. 

AdsiduL The term appears in die Twelve Tables in 
co nn ecti on with processual guarantees (see vindex). 
"For an adsiduus only an adsiduus may be a guar- 
antee, while for a proletarius any one may guaranty” 
(GdL n. Att 16.102). Adsidui are those who be- 
long to the five classes oi the so-called Servian con- 
sdtution (centuxiae) with a patrimony from 100,000 
down to 12200 asses. Syn. locupletes, classici. AnL 
proletarii. 

Kubhscbek, RE 1; Pascal, Rioista di filol. t istrusione 
classica 30 (1902); U. F. Peterlongo-Lepri, Saggi sui 
patrimonio 1 (1942) 25. 

Adsignatio. The assignment of public land (agex 
publicus) to private individuals, munidpalides or 
colonies in ownership or nsnirucL The distributi on 
was regulated by statutes (agrarian legislation = 
leges agxaxiae) whidt fixed the size and conditions 
of the granL 

Kubhschelc, RE 1; Vaniun, RE 12, 1155; De Rucxiero, 
DE 1; Fraccaro, Scr Ferrini 1 (Univ. Sacro Cuore, Milan, 
1947) 262. 

Adsignatio liberti. According to a decree of the 
senate.of the early Empire, the patron of a freedman 
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was permitted to assign ( assignare ) his right of 
patronage, those oi inheritance included, to eme of 
his children or grandchildren under his paternal 
power. The patron who thus disposed, either in a 
last will or orally, is called adsignator. —Inst 3.8; 
D. 38.4. 

Leonhard, RE 1; De Ruggiero, DE 1; G. La Pira, La 
succutio* intestata, 1930, 203; Harada, ZSS 59 (1939) 
496; E. Cowntini. St sui liberti 2 (1950). 

Adstipulatio (adstipulator). A promise by an addi* 
domi stipulatio, in which the debtor of the original 
sdpuladon promised the same tbing (idem) to an- 
other person (adstipulator). The latrer is endtled 
to sue the debtor in the case of non-payment. The 
internal reladon between the first and the subsidiary 
creditor is normally a mandate (agency), therefore 
the first creditor or his heirs might cover the sum 
paid to his agent ( procurator ) through actio mandati. 
Adstipulatio was prhnarily applied when a person 
wanted to make sure that the payment would be made 
after his death, since a direct sdpuladon post mortem 
was invalid.—See mandatum, lex aquilia, stipu¬ 
latio POST MOBTEM. 

Pend.ee, ZSS 19 (1898) 178; Pringihetm, ZSS 42 (1921) 
305; Deaaerteaux, Capitis deminutio 2 (1919) 229; R. 
Oratano, lus singulare, AnMac 11 (1937), 79; F. de 
Martiao, Le garencie personali delTobbligasione, 1940. 

Adtribudo. The assignment of debts owed to, or 
by, an inheritance, by a judge or an arbitrator on 
the occasion of its division. With reference to aces 
fulicus ad tributio is syn. with adsignatio. —See 

ACTIO F AXILLAE HEBOSCUNDAE. 

De Ruggiero, DE 1, 111. 

Adulescens. A person under twenty-five years of age, 
but over fourteen.—Syn. minor, adultus. —See iuve- 
nis, MINOBES. 

Berger, RE 15, 1861 (BibL); Axelaoo, Milanges Marom 
seau, 1948, 7. 

Adulter, adultera. See adultebium. 

Adulterator. A counterfeiter of coins.—See falsum. 

Adulterinus. Counterfeit, eg.. a coin, a last wilL— 
Syn. falsus, reprobus. 

Adulterium. A statutory punisbment of adultery, 
which was considered a criminal offence only when 
committed by a married woman ( adultera ) was in- 
troduced by the Augustean law. Lex Julia de adul¬ 
teriis coercendis (before 18 B.C.). Earlier customary 
law admitted only immediate revenge of the husband 
on the adulteress or punishment by him after con- 
sultadon with the family coundl (consilium propin¬ 
quorum) in a procedure similar to a judidal trial (see 
iuniauM domesticum). Under the Julian statute, 
the father of the aduherous woman was permitted to 
kill her and her partner (adulter) if he surprised 
them in his or her husband’s house. The husband’s 
right* were rather limited; he was forced to divorce 
her, for otherwise he made himself guilty of match- 
making (lenocinium). Besides, he or. his father 
had to accuse the adulteress of adulterium which now 


became a public crime prosecuted before a criminal 
court Any Roman cidzen could bring in the accusa- 
tion if the husband or his father did not do so within 
two months after the divorce. The statutory term 
for other accusers was four addidonal months. The 
penalty was banishment of the adulteress and con- 
fiscation of one-third of her pr o perty, together with 
the loss of a part of her dowry. The legislanon of 
Constantine, later confirmed by Jusdnian, introduced 
the death penalty for adulterium ,—D. 48.5; G 9.9.— 
See lex ruLiA de adulteeus, lena, actio de moki- 
BUS, binae nuptiae. 

Hartmaim, RE 1; Humbert DS 1; Onirrrw, NDt 1: 
G W. Westnip, Observations sur la notion de la fidelitd, 
1927; Volterr», StCagl 1928; idem, RendLomb 63 (1930) 
182; St Bonfante 2 (1930) 109; Bandini. St Ratti, 1934; 
G Corsaaego, La reprtssione romana de IT adulterio, 1936: 
Biondi. StSas 16 (1938); De Dominicis, SDHl 16 
(1950) 1. 

Adultus. See adulescens. 

Adventicium (adventicius). Acquisitions made by a 
sia ve or filius familias with means not taken from the 
masteris or fathers property.—See dos, peculium 
adventicium . 

Leonhard, RE 1; Albertario, Studi 1 (1933) 283. 

Adversarius. The adversary in a lawsuiL 

Advocatio. Both the profession of an advocate and 
his assistance to a party in a legal c o ntiovers y.—See_ 
ADVOCATUS. 

Advocatus. The term is applied to persona who exer- 
dse the profession of an advocate ( advocatio), i.e* 
a legal adviser, while iurisperitus is a legal scholar, 
expert in law, a man learned in law. The advocatus 
assisted his chents (clientes) with juristic advice be¬ 
fore and during the trial, in both crril and criminal 
matters, and pleaded for them in court. The latter 
acti vi ty was originally reserved to persons spedally 
trained in rhetoric (oratores). Under the Republk 
the advocatus was not paid for his Services; under 
the Prindpate compensatum was gradually perm i t t ed. 
See HONOBABIUM, PALMABIUM, LEX aNCIA. Syn. 

patronus, causidicus. —C. 2 7\ 9; 12.10; 61.—See 

SENATUSCONSULTUM DE ADVOCATIONE, SENATUS CON¬ 
SULTUM CLAUDIANUM, EBBOB ADVOCATOBUM. 

Kubhschek. RE 1; Humbert DS 1; De Rngtiero, DE 1; 
Serdl, RE 4A (s.v. synegoros) ; IL Traveri, Les corpora- 
tions favocats sons r Em pire rom., Theae, Pari*, 1894; 
Pierantoni, Gli awocati di Roma antica, 1900; Wetit, 
ZSS 32 (1911) 363 ; Tamassia. APad 33 (1917) 51; 
White, Amer. Lato Rev. 53 (1919) 481; Wenfer, Die 
Anwaltsckaft tm rom. Recht, in J. Magma, Die Rechtsan- 
waltschaft, 1929, 452; E. P. Parka, The R. rhetorical 
sckools as a preparation for the courts, Baltimore, 1945; 

F. M. De Robertis, I rapporti di lavoro, 1946, 189; U. E 
Paoli, La vita romana, 5th ed. 1948, 252. 

Advocatus fisci. First appointed by Hadrian for the 
defense of the interests of the fise both extrajudidally 
and in courts. He is not directly concerned with the 
fiscal administradon.—Syn. patronus fisci. —C. 2&. 
Kubitichek, RE 1; Humbert DS 1; De Ruggiero, DE 
1, 125. 
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Aedes. (Ia siag.) A building of sacred character 
(oftea aedes sacra) ai a lower degree sacrally thaa 
a temple (templum). See depositio in aede. (Pl.) 
Ia jurisde texts, syn. ior aedificium aad is applied 
primarily to urbaa boildiags whiie the rustic oaes are 
called villae. JuristicaUy the terms aedes aad aedi¬ 
ficium include the soil (solum) aad what is buih 
upon it (superficies). Moreover, everything that is 
within the building and serves for perpetual use (e^., 
tubes for water supply) is a part of the building as 
hs accessory aad shares the legal situadon oi the 
whole.—See vitium aedium. 

De Ruggiero, DE 1; Wrinitock, RE 5A (templum). 

Aedificatio. Building a house. The construcdon of 
houses is governed by building reguladons (statutes, 
senatusconsulta, imperial eaactments) aad is subject 
to the supervision of magistrates (aediles, censores 
for public buildings, under the Empire the praefectus 
urbi and his staff). Among the imperial eaactments 
the building regulation by the Emperor Zeno (C. 
8.10.12, 474-491) is the most important. The in- 
terests Of the neighbors are protected by opeus novi 
nuntiatio, a kind of protestadon against a new 
construcdon which may be detrimental to the owners 
of adjacent buildings or lands. On the other hand, 
the house builder rho gives sufficient guaranty is 
protected by a spedal interdict ne vis fiat aedificanti 
(= that force should not be used against the builder 
of a house) against any disturbance. Unless spedal 
permission is granted, building on public places is 
prohibited. Demolidon of construcdons already 
erected may be enforced by an interdict interdictum 
de locis pubucis. —See lex iulia de modo aedi¬ 
ficiorum. ZENO NIA NAE CONSTITUTIONES, OPERIS 
NOVI NUNTIATIO. —C 8.10. 

Leonhard, RE 1; Ber»er, RE 9, 16S6, 1670; Voigt, Die 
rom. Baugesetse, BerSachGW 1903; Biondi, BIDR 44 
(1936/7) 363; Capocri, SDHl 7 (1941) 155. 

Aedifida. There is a distincti on between private 
buildings (aedificia privata) which are in private 
ownership and public buildings (aedificia publica) 
which are res publicae and under the management 
and supervision of public offidals.—See aedes, aedi¬ 
ficatio, OPERA PUBLICA. —C. 8.10. 

De Ruggiero. DE 1. 

Aediles cereales. These offidals were created by 
Caesar in 44 b.c. and given spedfic funedons in the 
administradon of grain for the city of Rome. 

De Ruggiero, DE 1. 222. 

Aediles curules. Created in 367 B.c. as a patridan 
magistracy ranking in the hierarchy between the 
praetors and the quaestors. Thdr charges which in 
certain measure coindded with those of the aediles 
plebis, were rather extensive: public order and secur- 
hy in Rome, the trarfic in the dty, management of 
public buildings, cura annonae (food supply) as well 
as water supply, the supervision over markets, mar- 
ket transaedons (such as the sale of slaves and ani- 


mals), and weights and measures used in the market, 
and the like. A pardcularly heavy burden of theirs 
was the cura ludorum, arrangement of the public 
games, on which they often spent considerable sums 
of their own in order to obtain the support of the 
people in the furtherance of thdr careers. The 
creation of this magistracy is linked with the organi- 
zarion of the games inasmuch as the aediles plebis 
were not rich enough to afford such expenses. The 
aediles curules had criminal jurisdicdon in minor 
offenses. They were magistrates without imperium. 
—See ACTIONES AEDILICIAE, EDICTUM AEDILIUM CU¬ 
RULIUM, CURA ANNONAE, DIES FASTI. 

Kubit*chek, RE 1; Humbert, DS 1; Stella-Maranca, NDI 
1 (aedilitas); Ai,*v NDI 5 (edili) ; H. Vincent, Le 
droit des ediles, 1922; De Ruggiero, DE 1; Sherwin- 
White, OCD; E. Manni, Per la storia dei municipii, 1947, 
245. 

Aediles plebis. Plebeian officers elected by the plebe- 
ians, to serve as assistants of the plebeian tribtmes 
whose orders they had to carry out (collegae mi¬ 
nores). Until the creation of die aediles curules 
(patridan magistrates), their responsibility was rather 
large and embraced the same fields which were later 
assigned to the new magistracy, the aediles curules. 
They enjoyed inviolability like the tribunes of the 
plebs. After the creation of the patridan aediles, 
they were somewhat in the shadow in spite of a 
certain similarity in funedon. The plebeian aediles 
had no outward sign of their offidal rank. For their 
acti vi ty in the archives see lex valeria horatia on 
SENATUSCONSULTA. 

Siber, RE 21, 168; De Ruggiero, DE 1, 220; Humbert, 
DS 1; Momigliano, Bull. della commissione archeologiea 
comunalc di Roma 60 (1932/3) 218; E. Manni, Per la 
storia dei municipii, 1947, 221. 

Aedilidus. Counected with the acdvhy of the aediles. 

See ACTIONES AEDILICIAE, EDICTUM AEDILIUM CU¬ 
RULIUM. 

Aelius Gallus (Caius). A little known jurist of the 
end of the Republic, author of a jurisde glossary: 
“On the meaning of jurisde terms.” 

Kleba, RE 1, 492, no. 58. 

Aelius Paetus Catus (Sextus). Consul in 198 b.c.; 
he published a manual under the dtle "Tripertita,” 
divided into three parts: the Twelve Tables, a com- 
mentary on them, and the fonns of legis actiones 
(procedure). The work was later called Ius 
Aelianum. 

Klebs, RE 1, 527, no. 105: Danneberg, RE 10 (ius Aeli¬ 
anum) ; Zocco'Rosa, NDI 7 (ius Aelianum); F. Scholz, 
Hietor of Roman legal Science, 1946, 35. 

Aelius Tubero. See tubero. 

Aemulatio. Making use of a right not for one’s own 
profit, but only with the intention of doing damage 
to another. The term is not of Roman jurisde coin- 
age, it was created in the Middle Ages and means 
abuse or misuse of a right The classical rule, 
stressed several times in the sources, that “there is 
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no fraud, no wrong, no violence when one does 
something he has the right to do,” or “when one 
avails himself of his own right” (D. 50.17; 55; 
155.1) was somehow modified in Justiniani law 
under the influence of Chrisdan ethics.—See nemo 
(nullus) videtux, etc., nemo damnum, etc., un 
suo iuxe. 

Riccobono, NDI 1; De VtUiers, Nuistmces m Roman Law, 
LQR 17 (1901) 387; M. Rotandi, CentCodPav, 1934; 
Riccobono, La leorio deIIabuso di diritto nella dottrina 
romana, BIDR 46 (1939) 1; Stella-Maranca, St Albertomi 
2 (1933) 449; Kreller, Missbmuck der Rechte, Ztsckr fur 
ausldndisckes uud intemationales Privatreckl 2 (1937) 1; 
Bartoiek. AClVtr 3 (1952) 191 (BibL 235). 

Aequitas (aequum). Related to justice ( institio , 
iustum ) but distinguished from the positive law, itu. 
One of the fundamental principies which direct or 
should direct the development of law; it is the cor- 
rective and Creative element in such developmenL 
A law which is guided by aequitas is tus aequum, its 
antonym is tus iniquum. In die legal sphere atquitas 
may be realized either by interpreting the existing 
law or by supplementing it where an exact legal 
provision is missing. Aequitas, as the word itself 
-indicates, impii es the element of-equality. Trans- 
ferred into die province of law it postulates equal 
treatment of all according to the conceptioni nurtured 
in the sodal (common) consdence of the people 
which change, of course, when sodal and economic 
conditions undergo a change. The Roman atquitas 
fulfilled its funcdons in the development of the Roman 
law. When the legal norms estabiished in earlier 
law, written or not written, became inadequate to the 
sodal and economic necessities of the later age, the 
aequitas went into operation both in private law and 
in avii procedure as well as in judidal practice. The 
itu honorarium was a large field in which the postu¬ 
iates of equity were realized. On the other hand, 
the jurists also contributed a great deal in the same 
direction. Sinet the end of the Republic many 
jurisde dedsions were inspired by the prindple of 
aequitas; among the dassical jurists the most prolific 
contributor was Papinian. This is the meaning of 
the famous definition of the jurist Celsus—put at the 
very beginning of the Digest (D.l.1.1 pr.)— "ius est 
ars boni er aequi” (= law is the art of finding the 
good and the just) which has recently been depre- 
dated—unjusdy—as an empty rhetorical phxase. 
The Roman jurists as well as the offidals who ad- 
ministered the law were perfecdy aware of die 
nature of aequitas although they have not left an 
exact definition of the word. It was predsely through 
their exerdse of that “art" and by thdr perfect 
understanding what was bonum et aequum that the 
Roman jurists brought itu to the peak it reached in 
die dassical period. Aequitas somedmes appears to 
be opposed to die ius then in force, particularly when 
it enters into its correcti ve funedon (when, for in- 
stance, the aequitas of the praetor is placed ahead of 


die rigidity of the andent law, ius cnrile), and, at 
times, it is strongly connected with ius, even beiog 
presented as its substance, as in the Ciceronian say- 
ing, “the law is the estabiished aequitas” (aequitas 
constituta, Top. 9) where ius and atquitas appear 
inseparable. Aequitas has its natural foundadon in 
any human sodety, in its customs, and in its ethical 
and sodal concepdons as well, and becomes law either 
through customary practice or by legisladve enact- 
ments (this is the Gceronian aequitas constituta ) ; 
the connecti on between aequitas and ius naturale is 
evident Hence the frequent references to aequitas 
naturalis, reminiscent of the references to naturalis 
ratio. It is often adduced by the jurists as the reason 
for critidsm of, or doubts about, the fairness of an 
existing legal rule. The dassical aequitas was a fer¬ 
tile soil for the influence of Chrisdan ethical doc- 
trines. The evoludon found its expression in Jus¬ 
tiniani codification in which not only the conception 
of aequitas acquired a broader aspect but the tenninol- 
ogy was also enriched by the addition of references 
to terni s like pietas, caritas, humanitas, benignitas, 
clementia. Many interpolations referring to these 
ideas testify to that tendency of the emperor, but 
not all of them added new doctrines and rules to die 
dassical Roman law, since the aequum was too 
deeply rooted in the consdence of the jurists. The 
place the dassical aequitas acquired in Justiniani 
legal system is neady characterized by the following 
detait A prindple of fundamental importance for- 
mulated in a rescript oi the emperor Antoninus Pius 
(doubtless at the suggestion of a jurist of his coundl) 
to the effect that “though changes in solemn forms 
are not easily to be admitted, yet where aequitas 
demands it hdp should be granted” (D. 4.17 pr.) 
is repeated, as a general rule, in the flnal title of 
Justiniani Digest On Rules of Andent Law, under 
the name of the jurist Marcellus (D. 50.17.183) from 
whose Digesta the quotation of die rescript was ex- 
c er pt ed in one of the initial books of the Digest 
Attempts to eliminate all references to aequitas, 
aequum, aequissimum est, aequitas naturalis, ete^ 
wherever they appear in excerpts of dassical jurisde 
works, must be rejected as one of those uncritical 
exaggeratioris which have been so frequent in die 
modern search for interpolations, although nobody 
will deny that some of those references belong to the 
compilers.—See ius, ius est axs boni et aequi, 

BENIGNUS. 

Kipp, RE 1; Humbert, DS 1; Rkcobooo, NDI 1; Jonken. 
RAC 1 (1941); Fadda, LNquitd ed ii melodo dei giurt- 
contuiti rom., 1880; W. W. Bnddand, Equity m Rom. lau. 
1911; Brice, Rom. oequiUu and Engtixk equity, Gtorgt- 
town Law Journal 2 (1913); Beseler, ZSS 45 (1925) 
453; Goaraeri-Citati. Indic? (1927) 7; idem. St Ricco¬ 
bono, 1 (1936) 704; idem, Ftckr Kosckaker 1 (1939) 120; 
Sokolowfld, St Bonfante 1 (1929) 190; Ragna. Diritto t 
equitd da Cicerone ai giurtconiulH classici, AG 103 (1930) 
87, 224; Giannini. AG 105 (1931) 194; Pnngshdin. ZSS 
52 (1932) 86; C A. Maachi, La concedant oaturalistico. 
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1937, 311; M. P. Guibal, De Tinfiucnct de la pkilosophie 
ster le ir. rom., 1937, 162; Albertario, Studi 3 (1937) 107; 
Devilla, Ae. naturalis, StSas 16 (1938) 123; Bastnafel, 
BIDR 43 (1948) 356; Condanari-Micfaler, St Besta 3 
(1939) SOS; Biondi, Ser Ferrini (Parii, 1947, re p rinU , 
1943) 210; Riccobono, BIDR 33/4 (1948) 32 (= AnPal 
20 [1949] 39); idem, Lineamenti delta storia deUe fonti, 
1949,108; Ridder, Aequitas non equity, Arekh • fur Reckts- 
und Soxialphilosophie 39 (1951) 181. 

Aequum et bonum. See bonum et aequum, aequi¬ 
tas, IUS EST ASS BONI ET AEQUI. 

Aer. The air. Belongs to the category of xes com¬ 
munes OMNIUM. —See CAELUM. 

Lardone. Air Late Rev. 2 (1931) ; Riccobono, Rrv £ 
diritio aeronautieo 1 (1938). 

Aerarii. Citizens exduded from the centuriate and 
tribal organization (ramus) by the censors and sub- 
ject to the payment of a sperial poll-tax. They were 
not peimitted to vote in comitia centuriata and comitia 
tributa. Assignment to the aerarii was a form of 
administrative punishment—See nota censoria. 
Kubitschek, RE 1; Humbert, DS 1; De Ruggiero, DE 
1, 311. 

Aerarium militare. A spedal military treasury insti- 
tuted by Augustus. It provided pensions for veterans 
and was supported by donations of the emperor and 
by the income trom sales—and inheritance taxes. 
The funds of the aerarium militare were administered 
by praefecti aerarii militeris. —See centesima rerum 

VENALIUM, VICESIMA HEREDITATIUM. 

Aerarium populi RomanL Sute treasury, also called 
aerarium Saturni because it was located in the temple 
of Satum. It was also a central archive for docu¬ 
menti coonected with the finandal and general ad¬ 
ministrati cm, for statutes passed by the popular as- 
semblies (lex licinia iunia), senatusconsulta, and 
generally for ali documen ts in which the sute was 
interested. such as contracts with private individuals 
(see TABULAE EUBLICAE, TABULAE CENSORIAE). Orig¬ 
inali)' under the directorship of the quaestors, then of 
the praetors, it was submitted by Augustus to die 
control of the senate. In the Prindpate the chiefs 
of the aerarium were the praefecti aerarii Saturni. 
The aerarium populi Romani is to be distinguished 
from the treasury of the emperor (see fiscus). The 
distinction gradually lost importance since the im- 
perial treasury absorbed the revenues of the aerarium 
more and more.—See tabularium. 

Kubitschek, RE 1; Sachers, RE 4A, 1964; Humbert and 
Goillaume, DS 1; De Rugiiero. DE 1, 309; Stella- 
Maranca, NDI 1; Foligno, NDI 5 (s.v. erario); Frank, 
JRS 23 (1933) 143; S. r. Bolla, Die Entwicklung des 
Fiscus, 1938; Sntherland. Amer. Jour. of Philology SI 
(1945) 151; Mattinglr, OCD; 0'Brica-Moore, RE SuppL 
6, 790; Jones, JRS 40 (1950) 23. 

Aerarium Saturni. See aerarium populi romaKi. 

Aea. A copper coin, often syn with as. In a broader 
sense = money.—See the following items. 

Kubitschek, RE 1; Mattingly, OCD; idem, Numismatis 
Chronicis, 1943, 21. 


Aes alienum. "What we owe to another,” a debt 
Ant aes suum = “what another owes to us” (D. 
50.16213.1). 

Humbert, DS 1; De Rucgiero, DE 1, 312. 

Aes confessum. See confessio in ture. 

Aes equestre. The sum of money allotted to a cavalry 
man for the purchase of a horse.—See equites, legis 

ACTIO PER PIGNORIS CAPIONEM. 

Kubitschek, RE 1; Humbert, DS 1. 

Aes et libra. See per aes et libram. 

Levy-Brahl, LQR 60 (1944) 51. 

Aes hordearium (hordiarium). The allowance for 
the purchase of fodder for a cavalryman’s horse.— 
See EQUITES, LEGIS ACTIO PER PIGNORIS CAPIONEM. 
Scbwahn, RE 7A, 57; Humbert, DS 1. 

Aes mi l it a r e. The soldi er’s pay.—See tribus, legis 

ACTIO PER PIGNORIS CAPIONEM. 

Aes publicum. See collatio. 

Aes rude. Uncoined bronze which served to estimate 
the value of things before coinage was introduced. 

Aestimatio. The valuation in money of things, or of 
damages and ali kinds of losses one suffered through 
another’s wrongiul doing or by his non-fulfillment of 
a c o ntra ctual obligation. Particularly important in 
the recovery of damages was die esdmation of the 
inter est (interesse) of the person who endured 
them.—See veritas. 

Orestaao, AnCam 10 (1936) 227. 

Aestimatio dotis. The valuation in money of the 
things which are consdtuted as a dowry. When the 
resti tuti on of the latter (dos aestimata ) became an 
issue, only its fixed value entered into consideration, 
ii a choice between restoradon in kind and the retum 
of a sum of money has not been agreed upon. 

Voherra. RendLomb 66 (1933), 1014; Wolff, ZSS 53 
(1933) 331. 

Aestimatio litis. See litis aestimatio. 

Aestimatorius. See aestimatum, actio quanti 

MINORIS, INIURIA. 

Aestimatum. A transaedon by which one receives 
goods, esdmated at a fixed amount, from another on 
the condidon that within a certain time the recipient 
will either return the goods or pay the sum agreed 
upon. Such a g re em ents were generally made with 
second-hand dealers who kept the profit when they 
sold the goods at a higher price. In the meandme 
the ownership normally remained with the real 
owner, who did not care whether the recipient finally 
dedded to buy the things for himself or sold them 
to another. In the case of non-fulfillment of the 
transaedon the owner had an aedon called de aesti¬ 
mato or aestimatoria. —D. 19.3. 

De Medio, II contractus aestimatorius, 1900; De Frendsd, 
SynaUagma 1 (1913) 85; Budcland, MU. Comil 1 (1926) 
139; idem, RHD 12 (1933) 217; P. Vod, Contraito (1946) 
256; Pezzana, AG 140 (1951) 53. 

Aetas. When used without any spedfic attribute (as, 
for instance, aetas minor, maior, perfecta, adulta ), 
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tbe word mav indicate any human age. In particular, 
in locudons cotmected with the protecti on of minors 
(sudi as remedium or beneficium aetatis, venia aeta¬ 
tis), aetas refers to minors, whereas when it is ap- 
plied to the age of persons liberated from public 
charges ( munera ) or tutorship (tutela), elderly peo- 
ple are meant. For the influence of the various 
stages of human life on legal capadty, see infans 

PUBES ES, IMPUBERES, MAIORES, IMPRUDENTIA, SUAE 

aetatis fieri, minores. —See also the following 
entries. 

Leonhard. RE 1; Berter. RE 15. 1862. 

Aetas legitima. Not a technically exact term. Usu- 
ally refers to persons who ha ve attained their ma¬ 
jori ty, as in phrases like post legitimam aetatem, 
legitimam aetatem complere. A favorite word in the 
language of Justinian’s compilers and appears fre- 
quently in interpolated texta. Sometimes there is 
doubt about ita actual significance because of the lack 
of predsion in the term legitimus in Justinian’* lan¬ 
guage.—See legitimus. 

Berter, RE 15, 1683. 

Aetas perfecta. Not a technical term. Generally re^ 
fers to the age of majority. 

Berger, RE 15. 1681 

Aetas pupillaris. See pupillus. 

Aetatis suae fieri. See suae aetatis fieri. 

Aeterna auctoritas. See actio auctoritatis. 

Aeterna urbs. Rome (in later imperial constitutions). 
—See URBS, ROMA. 

Aeternitas. Eteraity, immortality. The term was one 
of the tities of the emperor in the later Empire ( aeter¬ 
nitas imperialis, aeternitas nostra). 

CmnoBt, Rev. fkist. et littirature riligieuse 1 (1896) 

435; L. Berliager, Titulatur der rom. Kaiter. 1935, 25; 

Charlesworth, Harvard Theolog. Rtv. 29 (1936) 122; 

Fw.tihi, Cott-Kaisrr, SbMiinck 1943, 6. Heft, 77. 

Adf-. See aff-. 

Affectio (affectus). A favorable disposition of one’s 
mind towards a person or a thing. See affectio 
maritalis. With reference to juristic tra n sa ct i o na 
the term is used in the same sense as animus (= will, 
intention) and is charged with the same suspidon of 
Byzantine origin (see animus). The value which a 
person attaches to an object (the so-called pretium 
affectionis) is generally irrelevant when restitution 
oi damages done to it is demanded. 

Giarneri-Gtiti. Indice (1927) 8. 

Affectio maritalis. Conjugal affection concehred as a 
condnuous (not momentary) state of mind is a basic 
element of intent in the Roman marriage. It pre- 
sumes the intention of living as husband and wife 
for life and of procreating legitimate children. The 
attempt to eliminate the affectio maritalis from the 
conce p tion of marriage by the assumption that the 
pertinent texts are interpolated must be considered a 
failure.—See concubinatus. 

Ehrhardt, RE 17, 1479; E. Albertario, Studi 1 (1933) 


197; G. Lonco. BIDR 46 (1939) 119; E. Voltam La 
conception du mariage (Padova, 1940) 37; Wolff, ZSS 
67 (1950) 296 (BibL); P. Rasi, Conteneue facit nuptiae, 
1946. 

Affectio societatis. Used with reference to the inten¬ 
ti cm of the parties to a co n tract of partnership.—See 
societas. 

Salvadore, Rivista di dir. civile 3 (1911) 681; Arangso- 
Rmx, La societi, 1950, 63; van Oven, TR 19 (1951) 452. 

Africanus, Sextus Caecilius. A Roman jurist of the 
middle of the second century after Christ, a younger 
co n te m porary of Julian and probably his pupiL He 
is the author of'a collecdon of responsa, published 
under the title of Quaestiones (in nine books); many 
of them represent the opinion of Julian. From his 
twenty-book-collecdon of Epistulae one text only 
is preserved. 

Jors, RE 3 (e.v. Caeciliut, no. 29); Orestano, NDI 1; 
Buhl. ZSS 2 (1881) 180; Lenel, ZSS 51 (1931) 1; 
Degmsi, Epigrapkica 3 (1941) 23. 

Agens vice (vicem, vices). See vice. 

Agentes in rebus. Since die fourth century after 
Christ, a body of more than a thousand persons whose 
offidal duties varied widely in character. They acted 
chiefly as police officers. Their competence also em- 
braced the pro vinces where during their frequent 
travels, they had to inspect the state post and to 
report about misdemeanors and corruption of offidals 
in other fields of administration. They developed a 
system of spying and denunciation and they exerdsed 
a great influence at the imperial court as i nfor me r» 
and secret police, not seldom misusing their posidon. 
A group of them charged with the control of die 
cursus publicus (= state post) were called curiosi in 
allusion to their inquisiti ve acdvity.—C. 1220; 21. 
—See scholae. 

Seeck, RE 1; Hnmbert. DS 1; De Rugtioe, DE 1. 355; 
O. Hinchfeld. Kleine Schriften, 1913, 624; E Sttin, ZSS 
41 (1920) 194; A. E. R. Boak, Unio, of Hickigan Studiee, 
Human. Series, 14 (1924) 68. 

Ager. Any kind of rural land, both arable and pasture, 
not induding buildings and villae (country-houses, 
farm-houses). The principal division is: ager pri¬ 
vatus, in private ownership, and ager publicus, state 
land considered to belong to the Roman people. The 
various types of public land assigned to private indi- 
viduals are expiained in the following itexns. The 
nature of some of them varied in the course of time 
owing to the manifold agrarian legislaricm (see leges 
agrariae). In the last analysis, through the gradual 
assignment of the ager publtcus to private individuals 
by various forms, ali die land which in the earliest 
dmes was ager publicus became ager privatus. 
Kubitscbek, RE 1; De Runiero, DE 1; Kaser, Tyftn 
der rom. Bodenrechte m der efateren Republik, ZSS 62 
(1942) ; it. Weber, Rom. Agrargesckickte in ikrer Bt- 
deutung fur dat Staats- tmd Privatreckt, 1891 (Italiu 
tnnslatioa in Biblioteca di Storia economica, 2,1891,1894). 

Ager adsignatus. See adsignatio. 

Ager colonicus. Land desdned as the territory of a 
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new colony. It was assigned to the colooists in own- 
ership. 

Ager compascuus. Pasture land assigned to the in- 
habitants of the adjacent plots, for thdr collective 
use at a small fee (scripture). 

Ager desertus. Land abandoned by hs owner and not 
cukivated. Imperial legislation took care of bringing 
sudi land into agricultural economy.—C. 11.59. 

Leonhard. RE 5, 249; Humbert, DS 2 (s.v. deserti agri) ; 

Kaser, RE SuppL 7, 690; Charvin, Lee constitutio** du 

Code Tkeod. sttr les **" La Btlgique judiciairt 58 (1900) ; 

Meyer-Collins, Derelictio (Diis JSflangen, 1930) 89; 

E. Lery, West Roma* Vulgor Late, 1951. 194. 

Ager emphyteuticarius (emphyteuticus). Land 
which is the object of a contract of emphyteusis. Syn. 
ager vectigalis. —See emphyteusis. —D. 6J. 

Ager limitaneus. See uve». 

Ager limitatus. Land, the boundaries of which were 
settled by a land-s urv eyor. 

Ager occupat orius. (1) Enemy land occupied by die 
Rotnans and annexed to the territory of the state; 
(2) part of the ages pubucus which was open to 
free occupation and use by anybody, the ownership, 
however, being reserved to the state which had the 
right to claim it back at any time. Holders of such 
land ( possessores ) could dispose of it by various trans- 
acnons and by testament The agrarian legislation 
(see leges agkariae) imposed some limits on the 
extension of an ager occupatorius. 

Kaser, RE SuppL 7. 689; idem, ZSS 62 (1942) 27; F. 

Bom, Possessio deltager publicus, 1939. 

Ager privatus. See agee. 

Ager privatus vectigalisque. Land which originally 
was ager publicus became quiritary property of the 
buyer when sold by public sale. The acquirer had 
to pay an annual rent to the state. The ager privatus 
vectigalisque passed to the heirs of the owner as 
part of his succession, but it could not be sold by him. 
Later agrarian legislation introduced some modinca- 
tions. 

Kaser, ZSS 62 (1942) 6. 

Ager provincialis. See fundus piovincialis. 

Ager publicus. The land which belongs to the state 
(the Roman people). The prinripal source of its 
increase was military eonquest. Portions of the ager 
publicus could become private property by assign- 
ment ( adsignatio, ager adsignatus) or by sale ( ager 
quaestorius, since such sales of state property are 
made by the quaestors). Lease of the ager publicus 
to individuals was also praedeed, either in perpe- 
mity, for long tenns or for short periods. The lessee 
paid a rent (vectigal). —See agek, leges ageaeiae, 

AGEE SCEIFTUEAXJUS. 

Kubitschek, RE 1; Schwahn, RE 7A. 10; Humbert, DS 

1; Albertario, ND1 1; Jooet, OCD; De Runiero DE 1; 

Guiraud, Rev. des guestions kistorigues 44 (1909) 397; 

T. Frank, JRSt 17 (1917) 141; Zancan. ATor 67 (1932) ; 

idem, A.p., Pubbl. Facolti Lettere Vtuv. Padeva, 8 

(1935); F. Boara, Possessio dsire-p., 1939; Carcatem, 


AnBori 4 (1941) 101; Kaser, Eigentum tmd Besits, 1943, 
239 and possim; TUnletti, Atk 26 (1948) 173, 27 (1949) 3. 

Ager quaestorius. See agee pubucus. 

Kaser, ZSS 62 (1942) 43. 

Ager Ro m a nu s. The Roman soil comprising the terri¬ 
tory of the aty of Rome, later, the territory divided 
into thirty-five tribes ( tribus) , and, hnally, the whole 
of Italy. 

Ager sc ri pt u rarius. A plot of public land granted to 
private individuals for pasture on payment of a spe- 
dal tax (scriptura). 

C. Trapenard, L’aj., 1908. 

Ager stipendiarius, tributarius. See psaedia stipen- 

DIAEIA, PEAEDIA TSIBUTABIA. 

Ager vectigalis. Land belonging to the state or 
munidpality and leased in perpetuity. Originally 
the lease of state land was periormed by the censors 
and the term was limited to five years (leges cen¬ 
soriae, leges locationis). In postclassical law, the 
ager vectigalis is identified with ager emphyteuti¬ 
carius. It was hereditary and the lease could not 
be annulled if the lessee or his heir paid the rent 
regularly. The pretorian aedon for the recovery of 
such land from a third person holding it unlawiully 
was modeled after the rei vindicatio although the 
lessee was not a full owner (actio vectigalis or quae 
de fundo vectigali proposita est). In the largest 
sense, any public land given in lease to an individua! 
for a rent (vectigal) is called ager vectigalis. —See 

AGEE PBTVATUS VECTIGALISQUE. 

Humbert, DS 1; Bolla, NDI 1; Bassanelli, La colonia 
perpetua, 1933; Beseler, SDHI 3 (1937) 360; Lanfranchi, 
Studi sulTeger vectigalis 1 (1938) 2 (AnCam 13, 1939, 
163) 3 ( AnTriest 11, 1940); Kaser, ZSS 62 (1942) 34. 

Ager viritanus. Public land assigned individually 

(viritim) to a private person, mostly under the fonn 
of AGEE pbivatus vectigalisque. This assignment 
is not connected with the foundadon of a colony. 
Kubler, Gesckickte des rom. Rechts, 1925, 120. 

Agere. In a civil trial, the procedural acdvity of die 
plaindff (is qui agit). AnL is cum quo agitur = the 
defendant—See actoe, is qui agit. 

Wlauak, RE 1 (x.r. actor ); Fadda, NDI 1. 

Agere. When referring to the acdvity of the jurists, 
indicates their acdvity as legal advisers in a spedfic 
controversy. In particular, they assi st ed the party to 
a trial in drafdng the formula to be used by bim, 
in advising him about the use of prescribed oral 
forms, in acdng personaUv in the first stage of the 
trial before the magistrate, or in instrucdng the 
party’s advocate. This acdvity gave the jurists the 
opportunity to develop new, unprecedented formulas. 
Berger, RE 10, 1162. 

Agere causas. See causas dicebe. 

Agere cum plebe, populo, senatu. See ius agendi 

CUM PLEBE, POPULO, SENATU. 

Agere iumentum. See ius agendi tomentum. 

Agere per sponsionem. (1). In interdictal proceed- 
ings, a spedal form of trial when the defendant did 
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not immediately obcy the praetor’s order. At tbe 
plaintifFs demand a normal trial was initiated in 
order to establish whether or not the defendant had 
fulfilled the interdictal order. The sponsio trial in* 
volved a pena] element since the defendant botind 
himself by a stipulation ( sponsio ) to pay the plain- 
tiff a penalty (poena) if his failure to obey the inter- 
dict was proved. In the case of an interdictum 
duplex each party had to promise to pay a penalty 
if defeated, the defendant by sponsio, his adversary 
by restipulatio. Thus a counterpart to agere per 
sponsionem is agere ex restipulatione. The sponsio 
was onlv a measure to compel the party involved to 
fulfil the command of die magistrale. If, however, 
the restitudon or exhibidon ordered by the magistrate 
was sdll not accomplished, or if the defendant con- 
tinued to interfere with the plaintiff, contrary to a 
prohibitory interdici issued, a spedfic aedon followed, 
called indicium secutorium, the aim of which was 
to procare for the plaindff full sadsfaedon for all 
damages and losses he had suffered from the obstinate 
behavior of the defendant (2) Another form of 
agere per sponsionem is applied when the question of 
ownership of a thing is involved. The party in pos- 
session of the thing promised the adversary a certain 
sum by sponsio (stipulatio ). in the event that the 
latter proved his ownership over the controversial 
thing. The aedon which foDowed was based on the 
sponsio and the dedsion thereon was actually a ded* 
sion on the ownership. Here die sponsio had no 
penal character and therefore the defeated possessor 
did not pay the sum sdpulated in the sponsio, the 
functi on of which is described as follows: “through it 
it is judged over the thing hself” (per eam de re ipsa 
indicatur, Gaius, Inst. 4.94). Hence it is called 
sponsio praeiudicialis because die legal situation es* 
tablished in the dedsion in the sponsio suit was preju- 
for all rlaims connected with the ownership 
(the delivery of the thing, or of its fruits, and the 
like).—See sponsio, peovocaee sponsione. 

Berfer, RE 9, 1693; JobW-Dnral. £t sur to procidere 
civile I. Agere 1896; Boxxa. St Banfante 2 (1930) 
589; Careaterra, AnBori 2 (1940) 52; Kaser, Eigentim 
n. Betite, 1943, 282; Siber. Ftekr Wcnger 1 (1944) 69; 
Arancio-Rdz, La pania dei passato 8 (1948) 142; v. 
LSbtow, ZSS 68 (1951) 337. 

Agere praescriptis verbis. See actio pxaescxiptis 

VEUIS. 

Agerius. See aulus. 

AgnascL To enter by birth (or by adopdon) into die 
agnade group. The term is primarily used with ref* 
erence to a person (son or grandson) born after the 
death of a testator. He becomes the testator’* hdr 
(heres suus) by reason of the fact that he would bave 
faflen in direcdy under the testator’» patemal power 
if the latter were sdll ali ve. See postumi. The term 
is also applied to children born during the t e sta t oris 
lifedme after a will has been made.—See the fol- 
lowing items. 


Agnatio. The reladonship among persons (agnati) 
who are under the patemal power (patria potestas) 
of the same bead of a family (pater familias) or who 
would ha ve been if he were sdll alive. The agnade 
de is created by descendance in the male line from a. 
common ancestor. From eariiest times agnatio was 
the basis for rights of succession by intestacy accord- 
ing to the ius civile. Guardianship also falis on the 
nearest agnatus. —Ant. cognatio. —Inst. 1.15; 3.2.— 
See beses suus. 

Leoohard. RE 1; Baudrjr, DS 1; Paoli. UDI 1; Lend, 
ZSS 37 (1914); Perosa. BIDR 31 (1921) 88; Uictaoo. 
MU Conii 2 (1926) 113; G. Gemelle, La litte entre 
Fagnation et cognatio» i propos dm Seneam. Tertul lianum , 
1934; Careaterra. AnBori 2 (1940); C Castello, Diritto 
familiare, 1942, 123; Guarino, SDHt 10 (1944) 290; idem. 
AnCat 1 (1947) 330, 3 (1949) 204; Lepri, St Salassi, 
1948, 299; Sola*», ANap 63 (1950). 

Agnati (agnatus). See agnatio, agnasci. —Ant. 
cognati. 

Agnatio postumi See agnasci, postumi. 

Agnatus proximus. The nearest relative among die 
agnati. In matters of intestate succession and guard¬ 
ianship an agnatus proximus excludes die agnatus 
of a remoter degree.—Ant. agnatus inferioris gradus. 
Lenel, ZSS ST (1917) 129. 

Agnitio bonorum possessionis. The request of a 
person addressed to the praetor that he be granted 
the possession of an inheritance (bonorum possessio) 
as successor according to the praetorian law (bono¬ 
rum possessor). —See bonoeum possessio. 

Leoohard, RE 1; &nngio*Ruiz, FIR 3 (1943) no. 61; 
H. Krufer, ZSS 64 (1944) 397, 405. 

Agnoscere. A general term for die assumpdon of 
legal duties or the adcnowledgment of a spedfic legal 
situation or transaction.—D. 25.3. 

Agnoscere bonorum possessionem. See agnitio bo¬ 
noeum possessionis. Syn. petere bonorum posses¬ 
sionem. 

Agnoscere liberum (partum). To admowledge die 
patemity of a child. A senatusconsultum de agnos¬ 
cendis liberis established certain rules in die case of 
pregnancy of a divorced wife, designed to protect 
her rights against the former husband as well as die 
latter’» if the child was not his. The wife had to 
dedare formally to the husband se ex eo praegnatem 
esse.— D. 25.3.—See senatus consultum plan- 

CXANUM. 

Agnoscere signum. See signum. 

Agrimensores. Land(fidd) surveyors. Syn. men¬ 
sores agrorum, agrarii, or simply mensores. The 
eariiest were priests (augures) since the Romans at- 
tached a religious significante to die boundaries of a 
dty or of a settlement and the act of tradng the 
boundaries was celebrated with sacred rites. Later, 
they were private individua!», experts in surveying. 
An agrimensor engaged for die delimitation of a plot 
of land was not consideret to be hired by locatio con¬ 
ductio; his Services were treated as liberal, not sal- 
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aried, Services. See honorarium. He was respon- 
siblt, however, for fraud committed in the fulfillment 
of his proiessional duties. A spedal aedon was 
granted against an agrimensor who made a false 
report on bonndaries ( qui falsum modum dixerit). 
Under the Prindpate the agrimensores were truined 
in spedal schools. Some were appointed as state 
officials, chiefly ior military purposes (division and 
assignment of conquered land. limitadon of mili- 
tary camps). In their private acrivity they funedoned 
as arbitrators in controversi es about boundaries of 
private property or as experts in judidal trials on 
such matters.—See controversia de fixe, de loco. 
—D. 11.6; C. 12 27. 

Fordvce and Balsdon, OCD (▼. gromatiei) ; Kubitschek, 
RE 1; Schulten. RE 7 (gromatiei) ; Fabridu», RE 15 
(mensor) : Humbert, DS 1; Bolla. NDI 1; De Ruggiero, 
DE 1; E Lery, Privaistraft t md Schadenseriate, 1915, 52; 
idem, Konknrrens der Klagen 2, 1 (1922) 241; Beeson, 
Cl PhUol 23 (1928) 1; Albertario, SDH1 9 (1943) 27. 

Aio. “I afhrm.” The word is used by a party to a 
trial to stress his rights to the object in dispute, or 
to assert the status of Iiberty of a man ( hunc homi¬ 
nem liberum esse aio). 

Ait (aiunt). In jurisde wridngs. opinions of other 
jurists are thus introduced in this way, e.g. Labeo ait. 
In the commentaries on the praetorian edict, the 
words praetor ait (inquit) precede a literal quota- 
tion. Excerpts irom statutes, senatusconsults and im- 
perial enactments are also often attached to ait. 

Ala. A cavalry unit of about five hundred men within 
the auxiliary armi es (auxilia) under the command 
of a praefectus alae (since Augustus). The auxiliary 
cavalry has to be disdnguished trom the cavalry units 
within the legions (equites legionis). 

Cichorius, RE 1; Kfibler, RE 6, 279; De Rnniero, DE 1. 

Album. A board painted white, exposed in public and 
accessible to the people, on which announcements 
(edicta) of the magistrates were written. Forgery 
of the text or damage mtendonally done to the album 
(corrumpere, corruptio) can be prosecuted by any 
ddzen through the actio de albo corrupto. —See 

ALBUM PKAETOBIS, ACTIO DE ALBO CORBUPTO. 

Schmidt, RE 1; Guillanme-Saglio-Hnmbert, DS 1; Anon. 
UDI 1; Schulz, JRS 32 (1942) 88. 

Album collegii. A list of the members of a collegium 
as well as the bulletin board ior interna! announce¬ 
ments in an assodadon. 

De Rufsiero, DE 1, 393. 

Album curiae (decurionum, ordinis decurionum). 
The list of the members of munidpal coundls. It 
was published on a white board.—See cubla, de¬ 
curiones, proscriptio albi.— D. 50.3. 

De Rnniero, OS 1, 392; Kornemann, RE 4, 587; V. 
Hoesen and Johnson, Jour. Egyptian Areh., 12 (1926) 116. 

Album iudicum. The list of ddzens qualihed to as¬ 
sume the functi on of juror in judidal trials, both 
avii and criminal. Under the Republic the album 
iudicum was prepared every year by the praetorian 


office. Polidcal points of view often influenced the 
composidon of the list. The jurors for a spedne 
trial were selected by agreement of the parties or by 
lot (sortitio). The parties had the right to reject 
persons inacceptable to them (reicere, reiectio ).— 
See TERRE IUDICEM. 

Steinwenter, RE 9, 2466; Gtrillemin- Saglio- Hmnbert, DS 
1; Fraccaro, RendLomb 52 (1919) 335; Kreller, ZSS 
45 (1925). 

Album praetoris. A white board on which the prae¬ 
torian edict was publidy announced together with its 
legal rules, procedural iormulae (aedons, excepdons, 
interdicis) and praetorian measures. A plais who 
wanted to sue his adversaxy might lead him before 
the album and indicate there the formula of aedon he 
wished to apply against the defendant. 

Album senatorium. The list of the members of the 
senate. 

De Rnniero, DE 1, 390. 

Alea. In jurisde language the term indicates any game 
of chance (not only dice). Oaims arising from sudi 
games, which were generally forbidden, were not 
acdonable. The Justinian law admitted certain ex¬ 
cepdons.—See LEX ALEARI A, LEX CORNELIA DE ALEA¬ 
TORIBUS, LEX TITIA DE ALEATORIBUS. —C. 3.43. 
Leonhsrd-Haitsana, RE 1; Humbert , DS 1. 

Aleator. A gambler.—D. Ili; C.3.43.—See alea. 

Alfenus Varus. A Roman juri st of the end of the 
Republic, pupil of Servius Sulpicius Rufus, author of 
an extensive work, Digesta, in fortv books. 

K]eb*-J6rs. RE 1; Orestano, NDI 1; H. Kruger, St 
Bonfante 2 (1930) 326; L. De Sario, Alfeno Varo e i 
suoi Digesta, 1940. 

Alienatio. Alienati on, the transfer of property through 
a transacti on (sale, donadon). Certain things are 
not alienable (res litigiosae, land eonstituted as a 
dowry, fundus dotalis) and, on the other hand, certain 
persons are not permitted to alienate their property 
because of the lack of legal abiHty to act by them- 
selves (persons under guardianship or curatorship). 
Insolvent debtors were prohibited from alienadng 
their property fraudulendy to the detriment of the 
creditors (in fraudem creditorum). See inter¬ 
dictum fraudatorium. For fraudulent alienadon 
by a freedman to the detriment of his patron, see 
actio calvisiana. For the alienadon of a thing 
bequeathed in a last will to a legatee, see ademptio 
legati,— Inst. 2J &; C 4,51; 52. 

De Rucgiero, DE 1; Del Prete, NDI 1; De Robertis, 
AnBari 2 (2939) 71; Brasiello, SDHI 15 (1949) 114; 
A. Burdese, Autorissaxione ad alienare, 1950. 

Alienatio hereditatis. The transfer of an inheritance 
before or after its acceptance by the heir is achieved 
by IN ture cessio hereditatis. The alienadon of 
an antiapated inheritance of a person stili alive by 
a presumpdve successor was not only void, but the 
seller also became unworthy (indignus) losing thereby 
his right to receive anything from that particular 
inheritance. 
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Alienatio in fraudem creditorum. See alienatio, 

INTERDICTUM FRAUDATORIUM. 

Alienatio iudidi mutandi causa facta. The transfer 
of a thing which is expected to be the object of litiga¬ 
ti on in the near future, in order to change the con¬ 
ditioni ot the trial to the disadvantage of the adver- 
sary. The transacdon could be resdnded by the 
praetor through in integrum restitutio. In particular 
an alienadon to a person of greater power (poten¬ 
ti ores) was forbidden.—D. 47; C. 2.54. 

Parach, De Fidit w Fa.im., 1900; Mitteit. ZSS 30 
(1909) 451; Lenel. ZSS 37 (1916) 104; Krmchmar, ZSS 
40 (1919) 136, 48 (1928) 566; L. Charret, U restitutio 
i» integrum des majeurs, 1920, 93. 

Alieni iuris esse. To be legally dependent upon die 
power of another. Syn. alieno iuri subtectus, in 
potestate alicuius esse. The power ( ius , potestas ) 
of another feli into different types and consequently 
there was a distinction among persons alieni iuris. 
The most important group was that of persons subject 
to the paternal power (patria potestas) of the head 
of the family (pater familias). Other persons 
alieno iuri subtecti were wives under the power of 
the husbands {manus), persons in mancipio (see 
mancipium ) , and slaves (servi) under the dominica 
potestas of their masters. AnL sui iuris esse. Per¬ 
sons alieni iuris might become sui iuris either through 
legal acts, which differed according to the fonn of 
potestas, or in consequence of certain eventi. Per¬ 
sons subject to paternal power become sui iuris 
through the death of the pater familias, unless they 
then come under the power of another person, as, 
e-g., a grandson became subject to the patria potestas 
of his father if they both had been under the potestas 
of die grandfather. The release of a person alieni 
iuris from paternal power in the lifedme of the father 
was achieved by emancipatio, that of a slave by 
manumissio. —See pater familias, patria potes¬ 
tas, sui iuris esse. —Inst. 1.8; 47; D. 1.6; 145; 
C 426. 

Alienigenus. A foreigner (born in a foreign country). 

Alieno iuri subiectus. See alieni iuris esse. 

Alieno nomine. In the name (in behalf) of another 
(e.g., agere, possidere, etc.). See nemo alieno 
nomine. —Ant. suo (proprio) nomine. Acting 
alieno nomine was subject to various restrictioni 
which in die course of time were gradually repealed. 
G. Beseler, Juristiscke Miniaturrn, 1929, 92. 

Alienum. (Noun.) AD that belongs to another. 

Alienum aes. See aes alienum. 

Alienum negotium. Another man’s affair. See nego¬ 
tiorum gestio. The law intervened in cases in 
which a person managed another'i affairs without 
being authorized by him. 

Alienus. See alienum. Ant. proprius. 

Alimenta. Nourishment, the necessides of life, means 
of support. Under the Prindpate a redprocal right 
to. and duty of. sustenance between parenti and chil- 


dren was established. Imperial constitutioni and the 
jurisdiction ’of the cognitio extra ordinem enlarged 
die circle of persons obliged to redprocal s u pport 
(grandparents and grandchildren, wardi, even ille¬ 
gitima te children), which reached its apogee in Jus- 
dnian’s law. This introduced a genenti obligadon to 
provide alimenta for impoverished relatives as a duty 
of piety (officium pietatis). For alimenta as a public 
institution, see alimentarius, facultates, oratio 
MARO.— D. 25 J; C 526; 50. 

De Rucgiero. DE 1. 408; Roberti. II diritto agli alimenti. 
Miscellanea Vermetrtck 2 (1935) ; E. Albenario, Studi 
1 (1933) 249; Lanfranchi. SDHl 6 (1940) 5; G. Loofo. 
AnMac 17 (1948) 215; Sachers. Fsckr SckuU 1 (1951) 
310. 

Alimenta legata. Legacy of sustenance. It com- 
prised food (cibaria), dothing (vestiaria) and lodg- 
ing (habitatio). The extent of sudi a legacy is 
broadly discussed by the jurists in D. 34.1. It was 
normally combined with landed propert y as security. 
—See LEGATUM PENORIS. 

B. Biondi, Successione testamentaria, 1943, 463. 

Alimentarius. Connected with the distribudon of ali¬ 
menta (provisioni) among die poor. Pueri alimen¬ 
tarii (puellae alimentariae) are indigent children who 
received alimenta from either imperial or private 
foundadons (arca alimentaria, pecuniae alimentariae). 
The superrision of ali such organizations in Italy and 
in the pro vincea was assigned to spedal procuratores 
(quaestores, praefecti ) alimentorum. 

Kubincfaek, RE 1; Orestano, NDl 1; De Rncgiem, DE 1, 
402.408. 

Alluvio. What a river has gradually added to die 
land along its bank. The landowner acquires owner- 
ship of the added soD (accessio). If, however, a 
river swept away a piece of land and attached it to 
another's p r o p e r t y , the former owner did not lose 
his rights to the land carried away unless the acces- 
sion had became inseparable from die ndghbor’s land. 
as when. for instance, the trees stroke rooti into the 
latter.—C. 7.41. 

Leonhard, RE 1 (adluvio); Baudry, DE 1; Pampaloui. 
StSen 43 (1929) 214; Xaber, Atk 10 (1932) 37; Guameri- 
Citati, BIDR 43 (1935 ) 25; Branca, AnTr 12 (1941) 50. 

Alma urbs. In later imperial constitutioni re f e rs to 
Constandnople. 

Alter alteri obligatur (tenetur). Each party is obii- 
gated to the other contractual partner. The phrase 
applies to redprocal obligationi in consensual con- 
tracts in which each party is bound to “what each 
has to perform for another ex aequo et bono (accord¬ 
ing to what is just and fair),” Gai Inst. 3.137, Iust 
Inst. 322.3. 

Altercatio. A legal c ontr ov ersy . Altercationes = al- 
ternadng speedies of the advocates in a trial Also 
a cross-exanrinadon of a witness. 

Stemwenter, ZSS 65 (1947) 92. 

Alterum tantum. Asmuchagain. Syn. duplum. Tbe 
expression is applied to acdons in which the plaintiff 
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is condenmed to pay twotold tbe value of the object 
in dispute. See actiones in simplum, duplum. 

Altiores. Per sons of tbe highest sodal rank,—See 
HONESTIORES. 

Alumnus. A child nourished and brought up by a 
person not related to him by blood.—See expositio. 
De Rnggiero, DE 1; Volterra, St Buta 1 (1939) 455. 

Alveus derelictus. A river bed abandoned by tbe 
flowing water. It belonged to the landowners on 
the banks in proportion to the extexit of their hold- 
ings, while the new river bed was in the same legal 
situation in which the former was: it became a 
flumen publicum (a public river) if it had been such 
before.—See flumina. 

De Rnggiero, DE 1; Sdaloja, St 1 (1933, ex 1889) 391; 
Andrich, AC 56 (1896) 101, 57 (1896) 59; Riccobono, 
St Sekupfer 1 (1898) 217; Guarneri-Chati, AnMac 1 
(1926) 107; Branca, AnTr 12 (1941) 54. 

Amatorius. See venenum. 

Ambigere. To doubt, dispute, call into question. 
Legal dedsicms or rules are often introduced apodic* 
tically by non est ambigendum, non ambigitur ( = 
there is no doubt). 

Berger, KrV 14 (1912) 415; Gnarneri-Gtati, Indic* 
(1927) 10. 

Ambigua vox. An obscure, ambiguous term. When 
it is used in a statute, “ihat meaning of it ought ratber 
to be accepted which is blameless ( vitio caret = free 
from fauh), particularly when tbe intention of the 
law can also be thereby conduded” (D. 1.3.19).— 
See interpretatio. 

Ambiguitas (ambiguus). Ambiguity, vagueness. 
The terms are used with predilection by Justinian 
and his compilers. But the phrase non est ambigui 
iuris ( = it is a certain law) is frequent in Diocletiani 
constitutions. The monograph "De ambiguitatibus” 
ascribed to the jurist Julian may be a collection of 
doubtful questions collected in a later period from tbe 
jurist’s works.—See ambigeke, ambigua vox. 
Himmelschein, Symbolae Friburgenses Lenel (1932) 409. 

Ambire. To canvass in elecdons for magisterial posts. 

Ambitio. Bias, partiality (e.g., of a judge). 

Ambitus. Unlawtul maneuvers in elections. A series 
of statutes (see lex aubeua, calpuxnia, coenelia, 

CORNELIA BAEBIA, CORNELIA FULVIA. IUL1A, POETELIA, 

pomfeia) dealt with dishonest and corrupt electoral 
practices by the candidates for magistracies (bribery, 
banquets, circus plays, canvassing by unworthy 
means). The legislation against ambitus may not 
have been very effective since the various prohibi- 
tions had to be repeated under tbe Republic time 
and again and tbe penalties became more and more 
severe (pecuniary fines, loss of itts honorum, exclu- 
sion from the senate [lex Calpurnia of 67 B.c.], in* 
famy, exile) until the lex Iulia of Augustus of 18 
b.c. introduced some moderaticms. 

Kinmua, RE 1; Humbert, DS 1; G. Chaigne, Lambitus 
et les ma ars electoraies des Romains, 1911. 


Ambitus. An open space two and a half Romae feet 
in width ( duo pedes et semis = sestertius pes) be- 
tween neighboring houses. Originally required by 
the Twelve Tables, it feli later into disuse. See 
PARIES COMMUNIS, SERVITUS ONERIS FERENDI. New 
building regulations were introduced by tbe Emperor 
Zeno (474—491). See aedificatio, zenonianae 

CON STITU T I ONES. 

Brugi RISG 4 (1887) ; Berger, ACDR Roma, 1 (1934) 
57. 

Ambulare. The passing of a thing, a right or posses* 
sion, from one person to another or successivelv to 
several person $ by a change in the legal situation. 

Amica. See paelex. 

Castello, Matrimonio e concubinato (1940), 31, 41. 

Amici Augusti. Outstanding per sons, senators or 
knights (equites), admitted to soleum receptions by 
the emperor. They have no offidal poshion. From 
Diocletiani time die title antici Augusti was auto* 
matically granted to higher court offidals. 

Oehler, RE 1 , 1831; Ciccotd, DE 1 . 

Amicitia (foedus amicitiae). A treaty of friendship 
between Rome and another state esublishing peaceful 
and friendlv relations.—See amicus populi rouani. 
Gallet, RHD 16 (1937) 235; Heuss, Klio, Beiheft 31 
(1933) 12. 78; Paradisi. Scr Ferrini 2 (Univ. Sacro 
Cuore, Milan, 1947) 178; Manni, Rivista di filol. elas. 
1949. 79. 

Amicus populi Romani. A title granted by die senate 
to individuals who rendered special Services to the 
Republic A state with which Rome has a friendship 
treaty. See amicitia. A stronger degree of inter- 
nadonal relations with Rome was that of societas, by 
which a foreign state became an ally (socius) of tbe 
Roman state (populi Romani) and was bound to give 
military aid in the eveut of war. 

V. Ferrenharh, Die amici p. R. repubHkatUscher Zeit, 1895. 

Amovere. To purloin, put aside. The term has a 
milder color than furari (furtum committere = to 
steal) and is applied when there is no real theft, 
as, for instance, when important documents or things 
belonging to an inheritance are hidden by the heir. 
For amovere between spouses, see actio rerum 
AMOTARUM. 

Ampliatio. In Roman criminal procedure the reitera- 
tion of all the evidence when die jury dedared that 
the case has not been sufficiently eluddated and 
required further (amplius) investigation. 

Hmnbert DS 1; Berger. OCD; Balsdon, Papers of the 
Brit. Sckool at Rome, 1938, 109. 

Amplissimus ordo. The senate.—See senatus. 

Amplitudo. A distinctive dde of the highest fune* 
tionaries in the later Empire (“your Excellency”). 

Anastasianae leges. See leges anastasianae. 

Anatocismus. The transformatum of inter est due and 
not paid into a new interest bearing prindpal. The 
term is unknown in juristic sources. Svn. usurae 
usurarum. Although forbidden, it was pracriced in 
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Ccero's time as anatocismus anniversarius (= an* 
nually compounded interest). Justtnian forbade it 
definitely. 

Leonhard, RE 1; Caillemer, DS 1. 

Anatolius. A law professor in Beirut, one of tbe 
compilers of the Digest Anatolius (the same?) is 
known as a commentator on Justiniani Code. 

Hartmann, RE 1, 2073; Berger, Byz. 17 (1945) 1 (Bibi). 

Ancilla. A female slave.—See pastus ancillae, 

PROSTITUERE. 

De Rnggiero, DE 1; F. VL De Robertis, La org omtsati one 

e la tecmca prodvttiva, 1946, 156. 

Aneglogistus. Exempt from the duty of giving ac- 
count The term is used on a guardian appointed in 
a testament and relieved by tbe testator from giving 
account of his administration of the ward’s p ro pert y . 
The guardian was, however, liable for fraud in spite 
of the testatori order. 

Aran(io-Ruu and Colombo, Jour. of Juristic Pafyrology 

4 (1950) 121. 

Angaria (angariae). Compulsory Service in the im- 
perial post or in the transportadon of persons or 
things in offidal business (cursus publicus). The 
same term indicates the animals (oxen, horses = 
veredi ) as weli as the carriages to be provided for 
that purpose. Later imperia! legis lati on dealt with 
tbe organization of offidal transportation and postal 
Service, which had become a great burden to land- 
owners.—C 12.50. 

Seeek, RE 1; Hnmbert, DS 1. 1659; Rostowzew, Klio 6 

(1906) 249. 

Angustus clavus. A narrow purple stripe on the 
tunic, a disthctive maric of the equestrian ranlc.—Ant. 
latus clavus (for senators).—See clavus latus. 

Hola, RE 4, 6; De Rugfiero, DE 2, 306. 

Animadversio (animadvertere). Any kind of punish- 
ment, but most often capital punishment Animad¬ 
versio gladio (animadversio capitis) — decapitation. 
Animadversus = a man who was executed in con¬ 
formi ty to a death sentence. 

Animalia. A distinction was made betwee n wild ani¬ 
mals living in a natura! state of liberty (ferae bestiae) 
and those who go away and come back to their former 
place (pigeons, bees, stags). The latter belonged to 
the occupant and as long as they retain the habit of 
returning to his property (consuetudo, animus re¬ 
vertendi) .—-See FERAE, ANIMUS REVERTENDI, ACTIO 
DE PAUPERIE. 

Animalia quae collo dorsove domantur. Domestic 
animals of draft and burden (horses, o xen , asses, 
mules, but not dephants and carneis). They are res 
mancipi. —See pecus. 

Animus. The intention (will) of a person conduding 
a transaction with another or unilaterally in 

order to accomplish an act with legal effects. Animus 
is also connected with certain wrongdoing in order to 
stress that the person acted intentionally (animus 
furandi, iniuriae faciendae, occidendi, etc.). With 


reference to last wills and testaments, the syn. term 
voluntas (testantis, testatoris) prevails. Intention is 
distinguished from what a person dedared orally 
whether by solexnn, prescribed words or informally 
or in writing. A contradiction between intention 
( animus, voluntas) and the words expressed (verba) 
might influence the validity of the act accomplished. 
After the archaic and predassical periods of rigid 
formalism in legal transactions, the importance of the 
animus (voluntas) with regard to the validity of the 
act was gradually recognized already in classica! time, 
although there is in the modern Romanisdc literature 
a tendency to ascribe ali occurrences of animus in 
Justiniani codificarion, chiefly in the contractual do- 
main, to the emperori iimovation or at least to post- 
dassical origin The tendency mendoned is doubtless 
an exaggeration though the interpolation of masy 
texts in which the animus is emphatically stressed is 
beytmd the question. The connection between animus 
and various legal institutions differs in intensity; its 
significance in the Roman doctrine of possession 
(animo possidere) is particulariy weH elabonted. 
Syn. with animus is sometimes affectio (affectus), 
sometimes mens, as in the phrase eo animo ut (ea 
mente ut) = with the intention that.—See voluntas 
and the following hems. 

Guaraeri-Gtad. Indic? (1927) 10; idem, Fschr Ko- 
schaker 1 (1939) 122; Donatmi BIDR 34 (1925); Soko- 
lowski, MU Corml 2 (1926) ; Riccobono, ibid. 378; idem, 
ACDR Roma 1 (1934); Pringshda. LQR 49 (1933) 45; 
Albenario, udi 5 (1937) 125; Maschi, Studi suirbUer- 
pretazione dei legati. Verba e voluntas, 1938. 

Animus adimendi legatum. See ademptio legatl 

Animus contrahendi. (Or animus contrahendae obli¬ 
gationis.) Oeam in a few texts. Sometimes the 
type of the contract is sperified: animus emendi, 
vendendi, transigendi, promittentis, stipulantium, 
compensandi, etc. 

Animus damni dandi. The intention to damage a 
thing. It is used in connection with damages done 
to testaments. 

Animus dedpiendL The intention to deceive (de* 
fraud) another. 

Animus derelinquendi (derelinquentis). See dere¬ 
lictio. 

Animus donandi. The intention to make a gift— 
See donatio. 

Prinpbeiia, ZSS 42 (1921) 273; Biondi, Ser Ferrini 1 
(Univ. Sacro Caore, Milan, 1947) 133. 

Animus furandi (furis, furti faciendi). See furtum. 
Bener, BIDR 32 (1922, printed 1915) 182; Albertario, 
A.f. (1923, m Stwtt 3 [1936] 209). 

Animus iniuriae (faciendae). See iniuria. 

Animus intercedendi. See intercessio. 

Animus legandi. See legatum. 

Animus liberorum procreandorum. Procreation of 
children is considered to be an dement of intent in 
conduding a marriage. 

Animus lucrandi (lucri faciendi). See furtum. 
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Animus negotia aliena gerendi. See negotiorum 
gestio. 

Riccobooo, AnPal 3/4 (1917), 170; Rabel, St Bonfante 4 
(1930); Erhardt, in Freiburger Recktsgetek. Abkmd» 
lungen 5 (Romanist. Studitn 1935). 

Animus novandi. See novatio. 

Guarneri-Gtati, Indice 2 (1927) 11; Sdalaja, St Feros. a, 
1925; Comil, Mei Foumier, 1907, 87; Higerstrdm, Der 
rom. ObUgationsbegrig 2 (1941) BeiL p. 199. 

Animus occidendi The intention to kill a man. 

Animus possidendi. The term, common in literature, 
is rare in juristic sources, which also speak of animus 
possidentis, but mostly oi animo adquirere possessio¬ 
nem or retinere possessionem. —See possessio. 
Rotondi, BIDR 30 (1920) 1 (= Ser giur. 3, 1922, 94). 

Animiu recipiendi. Refers to the intention of a per- 
son acting on behalf of another without authorizaxion 
(negotiorum gestor) to be reimbursed subsequenter 
for his Services. 

Animus revertendL Used of animals which have the 
habit of retuming to their quaners. Thus, their 
owner does not lose ownership. See animalia. 
Simi larly the master oi a slave retained his power as 
long as the slave had the intention to retura to the 
master. 

Animus societatis. See societas. 

Annalis actio (or exceptio). An aedon (or excep- 
tion) available for only one year to anyone who 
wished to make use oi it. See actiones temporales. 
Both these remedies are oi praetorian origin. 

Anniculus. A one-vear-old child.—See causae pro¬ 
batio. 

Anniversarius. See anatocismus, canon. 

Annona. Has different meanings which ali, however, 
are somehow connected with the supply of provisions; 
the general supply of grain for the dty of Rome, the 
free distributi on of grain and bread to needy people, 
food for the army, food sold by the government to 
the people for cash, taxes in natural products, and, 
finally, the Central administration of the food supply. 
Originally the responsibility for the provisioning of 
Rome was vested with the aediles, under the later 
Republic and in the Empire the cura annonae was 
enlarged under the supervision of the praefectus an¬ 
nonae assisted by a staff of auxiliary offidals.—D. 
48.12; C. 40.16.—See annona civica, annona 

MILITARIS, CURA ANNONAE, PRAEFECTUS ANNONAE, 
PROSECUTOR, LEX IUI.IA DE ANNONA. 

Schwahn. RE 7A, 76; Stevenson, OCD; Kalsbach, RAC 
1 (1950); Oehler, RE 1; Hmnbert. DS 1; Rostowzew, 
RE 7 ( frumentum ) ; De Rnggiero, DE 1; A_ Segri, By:. 
16 (1943) 392. 

Annona civica (civilis). The supply of food from 
Egypt and Africa for the provisioning of Rome, and 
later of Constantinople. The term is also used to 
indicate die gratuitous distribution of food to the 
poor, also known as annona publica. —C. 11.25.—See 
FRUMENTATIONES, LEGES FRUMENTARIAE. 

Van Berchem, Lee distributione de ble etc. sous TEmpirt, 
1939. 


Annona militaris. Provisions supplied by the popula¬ 
ti on in the provinces for the maintenance of troops 
and government offidals. In the later Empire this, 
originally an emergency measure, became a perma¬ 
nent institution as a form of taxation in kind.— 
C. 12.38. 

De Rnggiero, DE 1; A. Segre, loc. eit.; Van Berchem, 
Mem. de la Soeiite det Antujuairej en France 80 (1937) 
117. 

Annona publica. See annona civica. 

Annonarius. (Adj.) Connected with food adminis¬ 
trati on.—See ANNONA. 

Annua bima trima die. A frequent clause in legades 
of annual payments (pensions): the bequeathed sum 
was to be paid over a period of three years in equal 
in stal lm ents. The phrase also appears in sales when 
the price was to be paid in the same way. 

Annus continuus. A full calendar year of 365 con- 
secutrve days. Ant. annus utilis. 

Annus utilis. A one-year period (365 days) not count- 
ing the days during which the party involved was 
unable to act in court for personal reasons (disease, 
captivity, absence in offidal business) or because of 
the absence of his adversary or the inactivity of the 
judidal authorities.—See dies utiles, tempus utile. 
Kiibler, RE 5A, 485. 

Annuum. A pavment or an allowance which recurs 
every year. Annua legata = legades consisting of 
annual payments.—See legatum annuum. 

Anonymus. An anonymous juristic writer of the late 
sixth century after Christ, author of a concise sum- 
marv (index) oi the Digest which served as a basis 
for the compilation oi the Digest portion oi the 
basilica. He can be identified as the author of a 
collecti on oi ecdesiastical and lay lega! sources, the 
so-called Nomoconon 14 titulorum, and of a compila¬ 
tion of allegedly controversia! rules in Justinian’s 
Digest From the title of the latter work (Peri 
enantiophaneion) , later Byzantine authors invented 
the name Enantiophanes oi a jurist The identity 
of the author oi the Digest index and the compila- 
tions mentioned is controversial but without good 
reasons. 

Petert, Die ostrbm. Digest rnkommentare, BerSachGW 
1913, 11; Spulber, Arehsoes d'hist. du dr. oriental 1 (1937) 
307; Pringsheim, Seminor 4 (1946) 21 (= BIDR 55-56, 
Post-Bellnm, 1951, 302); Scheltema, RHD 30 (1952) 14. 

Anquisitio. The earliest form oi judidal trial in 
criminal matters conducted by a magi strate in the 
presence oi an informal assexnbly of dtizens ( contio ) 
who attended the whole proceedings, the examination 
• of the accused and the hearing oi witnesses, in order 
to be able to pass final judgment in case the accused 
appealed from the condemnation by the magistrate. 
An aequittal by the latter is final. however. 

Hartmann, RE 1; Brecht. ZSS 59 (1939) 271. 

Antecessores. Prominent teachers in the law schools 
of the late Empire. 

Humbert, DS 1. 
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Antestatus. One of the solemn witnesses at a manci¬ 
patio in the earliest law. His role in the act is not 
quite ciear and he disappeared soon (there is no 
mention of him in Gaius). 

Leist. RE 1; Kaser, RE 5 A, 1025; Ktmkel, RE 14. 999; 

De Rugjiero. DE 1. 491; Schupfer, RISG 47 (1910) 333; 

Bonfaate, Corso di dir. rom. 2, 2 (1928) 138. 

Ant hi a n u s . See fusius anthianus. 

Antichresis. An agreemeut between creditor and 
debtor by which the former was granted die right 
to use the thing pledged (land or house) and to 
obtain income theiefrom in lieu of interest The 
creditor might lease the pro p e r t y , live on it, or use 
it otherwise. He kept posses sion until the debt was 
paid. 

Leonhard, RE 1; Maniglc, GlSubigerbefriedignng durch 

Nutsung, 1910; idem, RE 20, 1276. 

Antinomia. Justmian tises this Greek texm, for which 
he did not find a Latin synonym, to indicate a con¬ 
tradicti on between legal norms. He proudly, though 
mistakenly, stresses that his codification is free 
frons contradictory statements {Deo auctore 8 = C. 
1.17.1.8). 

Antipherna. Gifts given by the husband to the wife 
as a counterpart to the dowry (in Greek phemi). — 
See DONATIO ANTE NUPTIAS. 

Antiqui As a noun, or as an adjective in coimection 
with legum auctores, conditores, prudentes, etc., refers 
to former jurists, particularly those of more remote 
times. In Justiniani language by antiqui the ciassi* 
cal jurists are meant—See veteres, ius antiquum. 

Antiquo. See a (abbreviation for antiquo). 

Antiquum ius. See rus antiquum, vetus ius. 

Anulus. A ring. It was an old Roman custom that 
freebom men wore rings signandi causa, Le., for seal- 
ing written instruments they made or whnessed (e.g., 
lastwills). Syn. anulus signatorius. —See ius anuli 
AUREI, EQUITES. 

Apert i ss imu s. Most evident, condusive. It is one of 
Justiniani favorite superlatives, often applied to 
means of evidence ( apertissimae probationes). —See 

PROBATIONES. 

Guarneri-Gtad, Indi m* (1927) 11. 

Apertura testamenti (tabularum, codicillorum). In 
connecti on with the introduction of an inheritance 
tax (vicesima heseditatium), certain formalities 
were fixed for the opening of a last will in the pres* 
ence of a spedal offidal. From Hadriani time the 
competent office was the statio vicesimae. After die 
acknowledgment of the signatures and seals by the 
witnesses, die testament was opened {aperire) and 
read aloud in public {recitatio testamenti). Later it 
was deposited in the archives together with a record 
of the whole act of apertura. Persons i n t er es t ed in 
the document were permitted to see it (inspicere) 
and to make a copy ( describere). —D. 29.3; 6.32 ; 52. 

Wenger, RE 2A, 2407; B. Biondi, Succernetur testamen¬ 
taria, 1943, 601; Aransio-Ruu, FIR 1943, nos. 57, 58. 


[trans, amsr. m. soc- 

Apices. When used with a pertinent adjective, such as 
divini, sacri, augusti, indicates an imperial letter. 

Apices iuris. Jurisdc subdety, sophistry. 

Apocha. A written receipt in which the creditor de¬ 
clares that he has received (". scripsi accepisse") tfae 
sum due him. In Justiniani law an apocha was fuQy 
valid only if it was not gainsaid within thirty davs. 
Apocha publica = an offidal receipt issued for tfae 
payment of taxes. Syn. securitates. —C. 1022. 

Leonhard, RE 1; Paoli. NDI 1; Frese, ZSS 18 (1897) ; 

Appleton, St Sciatoja 2 (1905) 503. 

Apochae Pompeianae. Receipts on wax tablets fomsd 
in 1875 in the house of a banker in Pompei. 

Aranrio-Rmz, FIR (1943) 400. 

Apostata. A person who abandoned the Christian 
faith. Penaldes imposed on apostates by the Chris¬ 
tian emperors induded infamy, loss of the right to 
make a last will or to take under one, and loss of 
the right to recehre a donation. Constantine added 
confiscation of property for those who turned to 
Judaism.—C. 17. 

Hnmbert DS 1 ( apostane ). 

Apostoli See appello. Syn. libelli dimissorii. — 
D. 49.6.—See litterae dimissoriae. 

Apparitores. Subordinate offidals performing auac- 
iliary Services in the offices of magistrates and im¬ 
perial offidals, sudi as secretaries (scribae), mes- 
sengers (viatores), heralds (praecones). The ap¬ 
paritores normally served for longer periods of time 
and thus became valuable aides to their superiors 
who were appointed for one year only. Their infiu- 
ence increased considerably during the Empire. 
They were organized in assodadons (collegia, de¬ 
curiae apparitorum) . In the absolute monarchy they 
constituted an important dement in the bureauaadc 
organizadon of die government. A series of im¬ 
perial constituti ons of the fourth and fifth cen t u ries 
dealt with the privileges and dudes of the apparitores 
of die higher offidals, as we leam from Justiniani 
Code 12J2(53)-59(60); 61(62).—See immunes, 
decuriae apparitorum. 

Habel, RE 2; Humbert DS 1; De Rnsxiero. DE 1; 

V dnc. DE 2. 351, 369; Eliacheritch, Le persommiiU 

juridiqne, 1942, 241; DuU, ZSS 53 (1943) 393. 

Appellatio (appello). An appeal by a litigant to a 
higher judidal court when the judgment of the lower 
one was not in his favor. Introduced in the extra- 
ordinary proceedings (cognitio extra ordinem) as a 
new procedural remedy then giadually reformed, 
finally by Jusdnian, the appellatio devdoped into a 
general insdtution applicable to all judgments, in 
both avii and criminal matters, except those of the 
praetorian prefect and dedsicms of a merdy admin¬ 
istrative character. Frivolous appeals were punished 
by pecuniary fines. Later, appellatio became syn. 
with provocatio, which in earlier times applied only 
to criminal cases.—D. 49.1-13; C. 7.62-70.—See 



VQL. U, n. 2, 1953] 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


365 


CONSULTATIO, EDICTUM DE APPELLATIONIBUS, INIUS- 

tus, osatio marci, and the following itans. 

Kipp, RE 2; Hirtinum, ibid.; Humbert, DS 1; Orestano, 
NDI 1; E. Perrot, L'apptl dans la procedure dt tordo 
indiciorum, 1907; Lauria, AG 97 (1927); Sanfilippo, 
AnCam 8 (1934) ; Dull, ZSS 56 (1936) ; Wenger, RAC 
1 (1942). 

Appellator. The party to a trial who appeals from an 
unfavorable judgment.—See appellatio, apello. 

Appellatorii libelli. See appello. 

Appello. “I appeaL” This word was pronounced by 
a litigant in order to announce that he was appealing 
irom the judgment or decree of a magistrate to a 
higher court. When made in writing in so-called 
libelli appellatorii the appeal ' %d to' be filed with the 
jndge of the lower court whose decision was being 
opposed. The latter then wrote a report ( litterae 
dimissoriae, libelli dimissorii, apostoli) by which he 
“dismissed" the and transmitted the appeal to 
the higher court through the intermediary of the 
appellator hhnsclf. Until die decisi on of the higher 
tribunal was rendered, the first judgment remained 
without effecL 

Appius Claudius Caecus. A renowned jurist of about 
300 b.c. 

Munzer, RE 3, 2681; Schulz, History of Romam legel 
Science (1946) 9. 

Applicatio. See clientes,-ius applicationis. 

Apud. Connected with the name of a jurist (e.g., 
apud Julianum), used to introduce a spedfic opinion 
of the jurist, or of a critical or explanator)' remark 
(nota) made by a later jurist to die opinion of an 
earlier one (e.g., apud Labeonem Proculus notat). — 
—See notae. 

Sdasda, BIDR 49-50 (1947) 430. 

Apud acta. See acta. 

Apud radicem. See in rore, in rooiao. 

Aqua. Often employed for the servi tudes of using 
water from or through another’s property. In this 
meaning it is syn. with ius (servitus) aquae. Dis- 
dncdons are made as to the time during which the 
right may be exerdsed. Thus aqua aestiva can be 
used only in the summer time, aqua cottidiana every 
day, aqua diurna only in the daytime, and aqua noc¬ 
turna at night—D. 43.20; C. 3.34.—See servitus 

AQUAEDUCTUS, SERVITUS AQUAE HAUSTUS. 

Aqua et igni interdictio. See interdicere aqua et 
igni. 

Aqua pluvia. Rain water. See actio aquae pluviae 

ARCENDAE, SERVITUS STILLICIDII. 

Aqua profluens. Flowing water. It ranks among the 

RES COMMUNES OMNIUM. —See FLUMINA. 

Aqua publica. (Syn. aqua in usu publico.) Flowing 
or stagnant water destined for the common use of 
the populati on of a communi ty. The category em- 
braces waters in flumina publica, lacus, stagnum, 
FOSSA. 

De Ruggiero, DE 1; E. Costa, Le aeque net diritto rom., 
1919; Bonfaote, Scritti qiur. 4 (1926) 242; M. Lauria, 


AnMac 8 (1932) 243; G. Longo, RISC 1928, 244; idem. 
St Ratti, 1934, 57; Grosso, Scritti Sonti Romane 4 (1940) 
175. 

Aquaeductus. Aqueducts for public use were under 
pardcular protecti on of the iaw. A decree of the 
Senate of 11 b.c., statutes (such as the lex quinctia) 
and frequent imperial ehactments, especially in the 
later Empire, contained detailed provisions, backed 
by penal sanedons, designed to prevent dsmage to 
aqueducts.—Water conduits for private purposes 
were protected by interdias.—C. 11.43.—See servi¬ 
tus AQUAEDUCTUS, INTERDICTUM DE AQUA, ACTIONES 
POPULARES. 

Leanhard, RE 2; Labatut, DS 1; De Rnggiero, DE 1, 
537; Gianrana, NDI 1 (s. v. aeque private ) ; Herschel, 
The two books on the water tupply of Frontinus, New 
York, 1913; Kornmaim, 5 4,. Wa , ZSS 45 
(1925) 87; De Robertis, La espropriaaione per pubbliea 
utilitd, 1936, 95; Rkcobono, FJR 1* (1941) 276. 

Aquaeductus Venafranus. See edictum de aquae¬ 
ductu VENAFRANO, 

Aquae haustus. See servitus aquae haustos. 

Aquarius. A subordinate ofncer in the water admin- 
istration. In a private household, aquarius is usually 
a sia ve who takes care oi the water supply. 

De Rnggiero, DE 1, 587. 

Aquila, lulius. A litde known Roman jurist, con- 
temporary with Ulpian, author of a coQecdon of 
responsa. 

Berger, RE 10, 167. 

Aquilia( Aquilia lex). See lex aquilia. 

Aquiliana stipulatio. See acceptilatio, aquilius 

GALLUS. 

Aquilius Gallus, Gaius. One of the most Creative 
jurists under die Republic, praetor in 66 B.c His 
name is linked with the introducti on of the stipu¬ 
latio Aquiliana and the actio doli. —See also 

POSTUMI AQUILIANI. 

Klebt-Jors, RE 2, 327; Orestano, NDI 1; Beseler, BIDR 
50 (1931) 314. 

Ara. An altar for sacrifices located either in a temple, 
in any locus sacer, as a sanctuary, or in any other 
place. Along with the consecration of an ara, rules 
(lex arae) were issued concerning its use. 

De Rnggiero, DE 1, 578. 

Ara legis Hadrianae. The stone on which the inserip- 
tion concerning the so-called Lxx Hadriana was 
found (in Tunisia).—See lex mancxana. 

Riccobono, FIR 1* (1941) 493. 

Arbiter. In a judidal trial, in controversi es which 
required spedfic professional or technical knowledge 
the magistrate could appoint an expert (arbiter) in- 
stead of a judge (iudex) so that the judgment should 
be rendered by someone better qualified than die 
average Roman Citizen listed in the panel of judges 
(album iudicum). The discretionary powers of an 
arbiter in making his decision were not so severely 
restrirted by the praetoris instruedons as in ordinary 
trials.' The division of common property (communio) 



366 


ADOLF BERGER 


(trans. 


or a common inheritance was assigned to an arbiter 
as was the cstablishment oi boundaries between ad- 
joining lands.—See addicere, adjudicatio, legis 

ACTIO PES IUDICIS AUITUVE POSTULATIONEM, IUDEX. 
Wlassak, RE 2; De Rngxiera, DE 1; R- Dull, Der Cute- 
geianke tm rom. C tvii prozeareckt, 1931; Kaaer, Fsckr 
Wenger 1 (1944) 115. 

Arbiter datus (delegatus, pedaneus). A person ap- 
pointed by a judidal magistrale to examine a par- 
ticular point in dispute in a crvd trial, eg., to check 
accounts, to establish the solvency of a guarantor, or 
to calculate the quarta Falcidia (see lex falcidia). 
Wlassak, RE 2, 410. 

Arbiter ex compromisso. An arbitrator chosen by 
voluntary a g reement of die parties (compromissum) 
to decide tbeir dispute. His dedsion (sententia, pro¬ 
nuntiatio arbitri ) could be enforced only when tbe 
parties had, thruugh redprocal stipuladons strength- 
ened by penalties, assumed die obligadon of fulfilling 
tbe arbitrator’s judgment. GeneraQy die duties of 
tbe arbiter were fixed in die parties’ agreement, the 
arbiter had more liberty, however, than a index 
bound by the formula in the fonnulary proceedings. 
The appointment of an arbiter is an extra judidal 
arrangement; later it received protecdon of the prae* 
tor, who, by coerdve measures, might compel the 
arbiter to carry out the duties aan f erred on him by 
tbe parties involved and assumed by him without die 
intervention of a magistrate.—See eeceftum arbitri, 
compromissum (BibL). 

Arbitrari. The activity of an arbiter. 

Arbitrarius. Depending upon the dedsion of the judge 
(index ).—See actiones arbitrariae. 

Arbitratus. See asbiteium. 

Arbitratus (arbitrium) indicte. See actiones aui- 
trariae. 

Arbitrium. A judgment, dedsion ai an arbitrator. 
Syn. arbitratus. See arbiter. The entire proceed¬ 
ings ending with a dedsion by an arbiter is also 
called arbitrium, as is the int er l oc ut ory dedsion which 
could be handed down by the judge (index) in a 
tivil trial (in literature arbitrium de restituendo) 
under authority of the clause in the formula (clausula 
arbitraria ): neque et res arbitrio tuo (sc. indicis) 
restituatur, see actiones arbitrariae. —See die fore- 
going entries. iuegium, « ecep t um Axamu. 

Wlassak, RE 2. 

Arbitrium (arbitratus) boni viri. The judgment, 
opinion of an honest, uprigfat man to wfaom a cootro- 
versial point has been submitted. 

Scaduto, AnPel 11 (19Z3) 24; Riccobooo, Mei Coma 2 
(1926) 310; Albertario, Stmdi 3 (1936) 283, 329; Grosso, 
SDHJ 1 (1935) 83; idem, JKa di Hr. commerciale 402 
(1942) 227; Frerza, Nuova Rio. Hiir.com. 2 (1949) 41. 

Arbitrium indicis (fodicantis). See actiones arbi¬ 
trariae, AxarraruM. 

Arbitrium liti(s) aestimandae. Proceedings for the 
estimation of the value of an object in dispute in 
money.—See litis aestimatio. 

Kipp, RE 1, 687; Huvelin, MH Gimrim, 1907, 319. 


Arbitrium tutelae, actio (iudicium) tutelae. See 
tutor. —C. 5.57. 

Arbores caedere. For confiicts arising in co nn ecrio p 
with the cutdng of trees by a neighbor or by an 
unauthorized person, see interdictum de arboribus 
CAEDENDIS, ACTIO AEBOtUM rurriM CAESARUM.- 

D. 4327; 47 7. 

Arca. A cash-box, in a larger sense the treasury of 
a community (arca municipalis) or of a public or 
private Corporation (arca collegii). Arca publica ia 
the treasury of Rome; its divisions connected with 
spedfic purposes are arca frumentaria, area olearia, 
etc., for revenues and expenses resuldng from the 
sale and purchase of grain, oil and the like. Arca 
fisci (fiscalis, Caesaris) is tbe state treasury under 
the Empire. Arca praefecturae is a particular treas¬ 
ury under the administration of the praefectus prae¬ 
torio. 

Habel, RE 2; Hmnben. DS1; Focbs. DE 1. 627; Besder. 

ZSS 46 (1926) 86. 

Arca alimentaria. See alimentarius. 

Arca collegii The treasury of an assodadon.—See 
COLLEGIUM. 

De Rucgiero, DE 1, 629. 

Arca fisci praefecturae, publica. See arca. 

Arca provincialis. The treasury of a province, sup¬ 
portet by contributioni of the provindal munidpali- 
des primarily for religious expenditures and for the 
public games. 

Arcadius Charisius. See chakisius. 

Arcarius. The treasurer (cashier) in an arca. In 
public arcae, he is the chief officer in charge of the 
treasury.—C. 1072.—See arca. 

Habel, RE 2 ; Hmnbert, DS 1; Focbs. DE 1, 633. 

Arcarius. (Adj.) See nomina arcaria. 

Archiater sacri palatii A physidan-in-ordinary to 
tbe emperor and tbe imperial family.—C 12.13. 

Archiepiscopus. An archbishop. 

Architectus. The profession of an architectus was 
considered one of the noblest liberal professions. An 
architectus who decdved his dient in the accomplish- 
ment oi the work ordered was prosecuted by an 
aedon similar to tbar against a dishonest land- 
surveyor.—See agrimensores. 

Area. See locus. 

Arenarii Men who hired themselves out for fights 
with wild beasts in the circus (arena). They were 
free men but were treated as slaves by their em- 
ployers, and bdonged to the most despised social dass. 

Pollack, RE 2. 

Argentaria. A banker’s business. Syn. mensa argen¬ 
taria. 

Argentarii Bankers, owners of a banking firm. They 
perionned various financial operationi such as money 
changing, purchase and sale of coins, loans on m- 
terest, and on mortgage, and the like. Exact and 
honest bookkeeping was obligatory of tbem sinet 
their books (rationes) enjoyed public confidente 
(fides publica), and had to be produced (edere ra- 
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tiones, editio rationum ) in triais in which their dients 
were involved, as evidence even when the banker 
himself was not a party. The duty to produce their 
books in court was predsely {ormulated in the prae- 
torian edici and a spedal aedon was granted against 
an argentarius who refused to do so. When suing 
his customer for a xnoney debt (actio qua argentarius 
experitur) the argentarius had to deduct from his 
daim whatever he owed to the customer ( agere cum 
compensatione ) since, when he demanded "one penny 
more" ( plus nummo uno), he lost the case because 
of pluspetitio. —Women were excluded from the 
banking business.—D. 2.13.—See mensa relegare 
pecuniam. 

Oehler, RE 2 ; Saglio-Htimbert, DS 1; De Rugiri ero. DE 
1; La Fortuna. NDI 1; Voigt, ASachGW 10 (18881 516; 
A. Rotselk Argentarii 1. 1891; 5£itteis, ZSS 19 (1898) 
203; R. Beig Rechnungstcesen tmd Buchfuhrtmg der 
Romer, 1904, 206; E. Levy. Prwatstrafe tmd Schadenser- 
satz, 1915, 61; Platon, NHRD 33 (1909) 10; L. De Sario, 
II documento come oggetto dei r apponi, 1935, 257; Solazzi, 
Compensastone 2 (1950) 31. 

Argentum. (1) Silver money; (2) the silver objects 
in a household. They might be altogether the object 
of one legacy (argentum legatum). —D. 342; C. 
1078. 

De Ruggiero, DE 1. 

Arguere. To accuse (and generally, to convict) a 
person of a crime. 

Argumentum. A general term for all means of evi¬ 
dence.—See PROBATIO, AREA. 

Aristo. Titius. A Roman jurist, meraber of the coundl 
of the emperor Trajan, author of annotadons (notae) 
to the works of some jurists of the Augustan period. 
—See DECRETA FRONTIANA. 

Orestano, NDI 1, 206; Monunsen, Jurist. Sckrifte* 2 
(1905) 22; Sdascia. BIDR 49-50 (1948 ) 415. 

Arma. See vis armata, telum. 

Arra (arrha). A sum of money or a thing (a ring, for 
instance) given as an eamest at the condusion of a 
sale. In the dassical law it was considered a means 
of evidence only (argumentum emptionis contractae). 
The origin of the insdtudon lies in Greek sale prac- 
tices. In Justinian's law the buyer might withdraw 
irorn the purchase by forfeidng the arra, whereas the 
seller had to double the amount he received from the 
buyer if he wanted to cancd the sale. This function 
of the arra —the parties' right to cancd the sale 
(hence the name arra poenitentialis in literature)— 
evidently was exduded when the formalities set by 
Jusdnian (written deed, intervention of a notary) 
had been completed. 

Foligno, NDI 1; G. Calogiron, Die a. tm Vermogensrecht, 
1911; Setm, NRHD 37 (1913) 571: F. Bergold. Gesch. 
tmd Wesen des arrhabo tmd der a., Diss. Erlangeu, 1923; 
Cornil, ZSS 48 (1928) 55; E. Popesco, La fonction peni- 
tentielle des arrkes dans la vente, 1925; Canui, St Bonfonte 
4 (1930) 503; J. Partsch. Aus nachgelassenen Sckriften, 
1931, 262; Lery, Symb Frib LeneI. 1931, 133; Simonetos, 
Fschr Koschaher 3 (1939); Massei, BIDR 48 (1941) 215 ; 
Steinwenter, RAC 1 (1943); F. De Zuloeta, The Rom. 


Law of sale, 1945, 22; F. Pringshehn, The Greek law of 
sale (Weimar, 1950) 333. 

Arra spo n sali ci a. See sponsalia. —C. 5.1. 

Koschaker. ZSS 33 (1912); Conril, ZSS 48 (1928); 
Voltem, RISC 2, 4, 5 (1927-1930) ; Gratti er, Dictionnarre 
de droit canon. 1 (1935) 1050. 

Amanus. A Roman jurist of the dassical period, 
known only as the author of a monograph on inter - 
diets. 

Jors, RE 2, 1229. 

Atrius Menander. A Roman jurist who lived under 
Septimius Severus and Caracalla (early third cen- 
tury) and was a member of their coundls (consilia). 
He is the author of a treatise on military law (De re 
militari). 

Jors. RE 2, 1257. 

Ars magica. See macia. 

Artes liberales. See operae liberales, studia li¬ 
beralia. 

Articulus. A lega! rule or a spedal provision in a 
written legal enactmenL 

Artifices. Ardsts ver sed in fine arts or skilled in the 
practice of a manual arL They were exempt from 
compulsory public Services (munera) in order to be 
given the opportunity of devdoping their knowledge 
and skilltulness and of instrucdng others. A consti- 
tution of the Emperor Constantine of ad. 337 (C. 
10.66.1) contains a list of some forty professions 
endtled to such exemptions. Along with physidans 
and veterinarians there are mendoned painters, 
sculptors, architecta, goldsmiths, silversmiths, potters, 
armorers, glaziers, fullers, carpenters, etc. 

Arvales fratres. Arval brethren, a group of twdve 
priests of senatorial origin whose duty it was to ob- 
serve certain rituals and to perform sacrifices in 
honor of the goddess Dea Dia and the ddties wor 
shipped as protectors of agriculture. Protocols of 
their priestly funedons are preserved epigraphically. 
After the reorganizadon of the college of Arvals by 
Augustus their activity was more and more devoted 
to the glorificadon of the Emperor (who was auto- 
madcally a member of the group) and his family. 

As. A Roman coin, originally of one pound of bronze 
(as libralis). As a monetary unit the as was divided 
into twdve unciae. In jurisde language, the term 
served as a concepdon of a whole; hence an hdr who 
inherited the entire estate was named heres ex asse. 
Similarly, parts of an inheritance were indicated by 
the corresponding terms used for an uncia and its 
multiples. Heres ex semisse was an hdr whose share 
was a half of the estate. In general, the term involves 
the whole of an object referred to, as, for instance, 
a legacy ex asse or ex asse possidere. In later times 
the as was reduced to four, and then to two ounces 
(uncia/).—See assis distributio, uncia. 

Kabitschek, RE 2; Hultsch. RE SuppL 1; Lenormant, 
RS 1; Pampaloni, RISC 52 (1912) 131. 

Ascendentes (adseendentes). Relatives in the as¬ 
cendi ng line (parents, grandparents, great-grand- 
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parents) on both the father’s (per virilem sexum) 
and mother’s side (per matrem ). Ant. descendentes. 
Syn. superiores. 

Asa-. See ads-. 

Assis distributio. A pamphlet of the jurist Maedanus 
on the division of the as .—See as. 

Pampaloni. RISC 52 (1912) 131. 

Astrologi Although frequently prosecuted together 
with others who illicitam divinationem pollicentur 
(illegally predict the future) as exerdsing a pro* 
hibited profession, they did not disappear from Rome, 
especially since several emperors believed in astrology 
(as Vespasian, Hadrian, Septimius Severus, Cara¬ 
calla) and the high sodety was not adverse to them. 
A course of strong action against the astrologers 
(often identified with Chaldaei and mathematici) be- 
gan with Diodedan who condemned the ars mathe¬ 
matica. Generally only the practice of astrology as 
a profession ( exercitio, projessio) for die predicdon 
of future events was punished. The knowledge 
(notitia) as such was not interdicted. Diodedan’s 
successors followed his severe regime against die 
astrologers, especially with regard to foreigners. 
Rien, RE 2; Boucb^-Ledercq, DS 2, 316; Rofen, Claui- 
cal b, 26 (1931) 203; Cnmer, m 9 (1951) L 

Ateius Capito. See capito. 

Athanasius. A Byxantine jurist of die second half 
of the sixth century, author of an epitome of Jus¬ 
tiniani Novels (about aj>. 572) sjrstemadcaOy ar- 
ranged in 22 ddes. 

Edition: C G. E. Heanbach, Amcdota 1, 1838; Berger, 
BIDR Sopiri. Post-BeUna, 55/56 (1951) 135. 

Athleta. Athletes who exerdsed thtir profession for 

' the sake of giory and bravery (gloriae et virtutis 
causa) were gianted certain privileges, such as ex- 
emptiot from public charges (munera) and taxes. 
The Lex Aquilia does not apply when an athleta ldlled 
his adversary in the fight by accident because the 
element of iniuria was laddng. See lex aquilia. 
CJnlike actors and gladiators, athletes enjoyed high 
esteem.—C 10_54. 

Atilianus tutor. See lex atuja. 

Atilicinus. A jurist of about die middle of the first 
century after Christ. 

Joers, RE 2; Ferrari, Opere 2 (1929) 87. 

Atilius. An unknown jurist of the second century a.c 
—See Sempronius. 

Atrox. Atrodous, dreadfuL The attribute is applied 
to certain crimes accomplished with pardcular vio- 
lence and cruelty, hence iuvolving greater culpability 
and more severe punishment 

Atrox iniuria. See iniuria atrox. 

Atrox vis. See vis. 

Attestatio. Unknown in the dassical jurisdc language, 
the term is used in later imperial consdtudons in the 
sense of testimony. Syn. testatio, testimonium. 

Auctio. A public sale by aucdon. It was applied in 
certain cases. See sectio bonorum, bonorum ven¬ 


ditio. When the aucdon was in the interest of the 
state, the auctio was performed by a quaestor, whereas 
when the sale of the property of an insolvent debtor 
was ordered at the request of his private creditors, a. 
representadve of the latter managed the sale. The 
owner himself might initiate a public sale of his prop¬ 
erty on his own behalf. The condidons of the auctio 
were publidy announced (praedicere ); the assign- 
ment to the highest bidder addicere .—See hasta, 
SUBHASTATIO, LICITARI. 

Leist, RE 2, 2270; Humbert, DS 1; Platon, SHRD 33 

(1909) 137. 

Auctor. A person who by giving his approval, Le_, 
exerdsing his auctoritas, made valid the transacdon 
of another person who was not able to condude a 
transacdon by himself. Such a person acting as an 
auctor was primarily the guardian (tutor) who aucto¬ 
ritatem suam interponit to the transacdon conduded 
by his ward by dedaring: auctor fio (“I approve”). 
Of the legally incapable ward it is said that he acts 
tutore auctore. Auctor is also used for the prede- 
cessor in title who transfers his right on another (a 
seller, for instance) and through the transacdon as¬ 
sumes the guaranty that the acquirer will not be 
evicted from the thing transferred.—See laudare 
AUCTOREM. 

Auctor. In penal law, the person by whose influence, 
insdgation or order, a crime was commi tted. 

Humbert, DS L 

Auctor legis. The proposer of a statute. Syn. rogator. 
Similarly, an emperor is named as auctor senatus¬ 
consulti, Le., of the senatusconsult decreed on his 
proposaL Of the senators who by their auctoritas 
(approval) promote the passage of a law in the 
popular assemblies, it is said patres auctores fiunt .— 
See AUCTORITAS SENATUS. 

Auctorati. Persons who hired themsdves out for 
figbdng as gladiators. Their condition was not far 
from that of slaves.—See arenarii, gladiatores. 

Kubler, DE 1, 769. 

Auctores. With or without the qualifiers heris, or 
htris scientiae, or scholae = jurisprudents. 

Humbert, DS 1. 

Auctoritas. Authority, presdge; it is rather a moral 
power tfaan a legal one. The term is used with re- 
g&rd to groups or persons who command obedience 
and respect In this sense, legal and literary texta 
speak of auctoritas of the people (populi), of the 
emperor (principis), of die magistrales, judges, and 
jurisconsults, of a father or parents, as well as oi 
that of a statute, of the law in general or of judidal 
judgments. A legally technical meaning auctoritas 
acquired in some fields of the private and public law. 
The significance oi auctoritas varies according to the 
context in which it is used. Thus, in private law 
auctoritas occ ur s when a tutor acts as an auctor giv¬ 
ing his assent (auctoritatem interponere) to a trans- 
action conduded by his ward (pupillus) or by a 
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woman under his guardianship. Bv his auctoritas he 
gives legal weight to the transacti on. Auctoritas is 
also the guaranty assumed bv the vendor when trans* 
terring his property.—See auctor, actio auctori¬ 
tatis, DENUNTIATIO EX AUCTORITATE, and the follow- 


Leist, RE 2; Boari, ND1 1; Hrinze, Hermes 60 (1925) 
348; De VU*cher, RHD 1933, 603 (= NouveUes E tudes, 
1949, 141); idem, La jurisprudence romamc et la notion 
de tauctoritas , Recueil Geny 1 (1934) 32; idem, RHD 
1937, 573; F. Furit, A. wn Privat- und 5ffentlichen Leben 
der rom. RepubHk, Diti. Marburg, 1934; F. Sc ha lz. Prin¬ 
cipies 1936, 164; Kahrstedt, Das Problem der a., Gottin- 
gische Gelekrte Anseige* 200 (1938) 17; R. Hrinze, 
Vom Geist des Rbmertums (1938) 1; Wagenroort-Telien- 
tach. RAC 1 (1943); Staedler. ZSS 61 (1941) 77, 100; 
63 (1943) 384; H. Levy-Bnihl, Ann. Unio. Lyon 1942 
(= Nouvelles Studes, 1947, 14); De Franciici, Arcana 
imperii, 3. 1 (1948) 245 (BibL); A mirante, St Solas» 
(1948) 375; Braridlo, ibid. 689; Schonbaner, St H'ien, 
224, 2 (1946) 68; P. Noaflles, Fas et ius (1948) 223; 
idem, Du droit sacri au droit civil, 1950, 236; Mtydelain, 
RIDA 5 (= Mei De Visscher 4, 1950) 127; Ronsrier, 
RHD 29 (1951) 231. 

Auctoritas patris. The approval by, the authority of, 
the head oi a familv ( pater familias). 

Solazri, lura 2 (195*1) 133. 


Auctoritas patrum. The ratification of statutes (and 
elections) voted in the popular assemblies by the 
senate ( patres auctores fiunt). The word " patrum“ 
is reminiscent of the original senate composed of 
patridans. Originally given subsequent to the vote 
o i the comitia, the auctoritas patrum became later 
rather a mere formality when the procedure was 
changed and the senate gave its authorizadon before 
the matter passed to the comitia or concilia plebis .— 
See AUCTORITAS SENATUS, SENATUS, LEX MAENIA, 


LEX VALERIA HORATIA. 

Lengle, RE 6A, 2467 ; 0'Brien-Moore, RE Snppl. 6, 668, 
677; Hnmbert, DS 1; Biscardi, BIDR 48 (1941) 403; 
Gnarino, Studi Solas» (1948); Biscardi, RHD 29 (1951) 
151. 


Auctoritas populi. Mentioned in connection with 
adrogatio for the validity of which the approval by 
the people assembled was necessary. 

Auctoritas praefecti (praesidis). The personal au¬ 
thority and influence of the prefects (particularly of 
the praefectus praetorio) or of the provindal gov- 


Auctoritas principis (principalis). The use of aucto¬ 
ritas with reference to the emperor first appears in 
the autobiography of Augustus (see res gestae) in 
which he affirms, after having transferred the res 
publica to the senate and the people and after having 
received the dtle Augustus (January, 27 b.c) : *'I 
was superior to adi others in authority ( auctoritate 
praestiti), but I had no more power ( potestas ) than 
my colleagues in the magistracy.” Auctoritas means 
here personal authority, moral and sodal influence, 
while potestas embraces legal power. Auctoritas has 
no specific legal content, although after Augustus it 


entered the oflidal terminology. Generally speaking, 
it is the personal presdge, the authority, die high 
esteem which the emperor enjoyed as the first Citizen 
in the state {princeps). It gave all his acts and 
orders a pardcular mportance and significance in 
legisladve, judidal, and administradve fields. Sena¬ 
tusconsulta were issued ex auctoritate principis and 
the authorizadon of the jurists to give answers to 
legal quesdons addressed to them ( ius respondendi) 
was r efcr red to the auctoritas principis. In a few 
texts the auctoritas of certain emperors is stressed 
(Hadrian, Septimius Severus). Some emperors de- 
fine their auctoritas as the source of their commands 
and decisions (ex auctoritate nostra) or under line 
the auctoritas of their rescripts and enactments. 
Thus their auctoritas is transferred to their ordinances 
themselves. Through the increasingly binding force 
of the imperia! consdtudons, the frequency of ad¬ 
ministradve orders of die emperors, and die privi- 
leges and disdncdons granted to individuals by them, 
the content of auctoritas principis went beyond the 
mere personal authority and assumed somedmes the 
aspect of sovereignty. The term was never legally 
defined, not even under the absolute monarchy, al¬ 
though it is very frequent in imperial consdtudons of 
the fourth and fifth centuries.—See constitutiones 

PRINCTPUM, PRINCEPS. 

A. v. Pr emers tein, Vom Wesen und Werden des Prin- 
xipats, 1937; Kubler, KrVj 30 (1938) 29; A. Magdelam, 
A.p., 1947; P. De Frandsci, Arcana imperii 3, 1 (1948) 
303; Knnktl, ZSS 66 (1948) 437; U. Grant, From im¬ 
perium to auctoritas, 1946, 424; Pngiiese and Carratelli, 
La parola dei pessato 10 (1949) 29; Last, JRS 40 (1950) 
119. 

Auctoritas prudentium. See auctoritas. 

Auctoritas rei iudicatae, auctoritas rerum similiter 
iudicatarum. See res iudicata. 

Auctoritas senatus. The previous or subsequent ap¬ 
proval by the senate of statutes or elections voted in 
the popular assemblies. It is syn. with auctoritas 
patrum in the earlier centuries of die Roman history. 
In the later Republic the term is applied to those de- 
crees of the senate which did not become senatus¬ 
consulta because of a formal defect or the inter- 
cession of a magistrate. In phrases like auctoritas 
senatusconsulti, auctoritas means die same thing as 
in references to statutes or other enactments.—See 

SENATUSCONSULTUM, AUCTORITAS, LEX PUBLILIA PHI¬ 
LONIS, AUCTORITAS PATRUM, INT E R CES S I O. 

Lrist, RE 2, 2275 ; 0'Brien-Moore, RE SuppL 6, 718; 
Hnmbert, DS 1, 545; Volterra, ND1 12, 44; Ktmkel, ZSS 
66 (1948) 437. 

Auctoritas tutoris. The cooperadon (consent) of the 
guardian in tTansacdons conduded by the ward (an 
impubes, a woman).—Inst. 1.21; D. 26C. 5.59.— 

See AUCTORITAS, T U T EL A. 

Sachers, RE 7A, 1554; Solazri, ANap 57 (1935) 212; 
idem, SDHI 12 (1946) 7; De Viucher, ibid. 9 (1943) 
116; Solazri, lura 2 (1951) 133. 
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Audientia. Unknown in the language of the dassical 
jurists the term is used in later imperia! constitudons 
for legal proceedings, the judgment induded. 
Albertario, SDHI 2 (1936) 161. 

Audientia episcopalis. See episcopalis audientia. 

Auditores. Law students attending the lectures of 
jurists. A group of pupils of the jurist Servius 
Sulpicius Rufus appears in the Digest as auditores 
Servii. 

Auditorium. The audience hall in the imperial palace, 
used also as a court room. Later auditorium often 
means the court itself, somedmes even not an im¬ 
perial one. 

Kubitschek, RE 2 ; Humbert, DS 1. 

Aufidius Chius. An unknown Roman jurist, of the 
first post-Chrisdan century, mendoned only once in 
the Digest. 

Jors, RE 2. 2291 (do. 17). 

Aufidius Namusa. One of the last Roman jurists un¬ 
der the Republic, a pupil of Servius Sulpicius Rufus 
and the editor of an extensive work composed of 
excerpts from the wridngs oi Servius* disdples ( audi¬ 
tores Servii ).—See auditores. 

Jors. RE 2. 2294 (no. 31); Kubler, RE 4A. 858. 

Aufidius Tucca. Another of the pupils of Servius 
Sulpicius Rufus, like Aufidius Namusa.—See audi¬ 
tores. 

Jors, RE 2, 2296 (no. 39). 

Augures. A college of high priests among the sacer¬ 
dotes populi Romani. Originally they were only 
three, but later their number gradually increased undl 
15 (16?). Certain priesdy rituals were in their 
exclusive competence, in pardcular the interpreta¬ 
ti on of ali kinds of auspices ( auspicia, auguria) on 
any occasion when consultadon of the will of the 
gods was obligatory (the appointment of high priests, 
of the flamen Dialis or of high magistrates [ = in¬ 
auguratio], the opening of comitia meedngs, the per- 
formance of an important public aedon). Besides 
these offidal augures (augures publici), there were 
numerous augures priv ati, both in Rome and in 
Italy, who assisted ddzens in their private auspicia. 
— See AGRIMENSORES, LEX DOMITIA, AUSPICIA, LEX 
OGULNIA, TEMPLUM, IUS AUGURIUM, COMMENTARII 
SACERDOTUM. DIVINATIO. 

Witsowa, RE 2; idem. Religio* u*d Kultus der Romer, 
1902, 450, 523; Mulier and Wasank, RAC 1. 975; Spinaz- 
zola, DE 1; F. David. Le droit ougural et lo divinatio* 
officielle ckes les Rom., 1905; H. Baranger. Lo theorie 
des auspices, These, Paris. 1941, 102; Coli, SDHI 17 
(1951) 73. 

Augusta. An honorary dtle of the emperor’s wife 
conferred by the senate. The first Augusta was Livia, 
Augustus’ wife; the dtle was conferred on her after 
her death. Exceprionally, the dtle was given also to 
a daughter of the emperor. 

Neisnann, RE 2, 2371; De Rngfiero, DE 1, 925. 

Augustales. Persons Associated in coUeges devoted to 
the cult of Augustus. They were either priests 


(sodales Augustales, in Italian munidpalides seviri 
[serviri] Augustales) or private individuals cor¬ 
porate in a collegium (corpus) Augustalium. 

Neumann, RE 2: Humbert, DS 1; v. Prementem. DE I, 
828,834; L. R. Taylor. TAmPkilolA 45 (1914 ) 238; Nock. 
Mei Bides 2 (1934) 627; Hammond. OCD (1949) 783. 

Augustalis. See praefectus augustalis.— D. 1.17; 
C. 1.37. 

Augusti. Two em pero rs, each being simultaneously 
head of the state.—See consors imperii. 

Augustus. An honorary title conferred on the first 
Roman emperor, the founder of the Roman Princi- 
pate, G Iuiius Caesar Octavianus (27 b.c.-aji. 14). 
and then given by the Senate to his successo rs. It 
became later the usual dtle of the emperors. Jus- 
dnian called himself Semper Augustus. —See con¬ 
sortes IMPERII. 

Xeumann, RE 2 ; Schonbauer, SblVie*, 224, 2 (1946) 67; 
M. Grant, From imperium to auctoritas, 1946, 444 (BibL). 

Augustus. (Adj.) Connected with, or originadng 
from. the emperor. The word occurs frequendy in 
imperial constitudons.—See domus augusta. 

A(ulus) Agerius. In Gaius’ Insdtutes this fieddous 
nam is used in the formulae of several actions for 
the plaintiff (is qui agit, hence Agerius). The de¬ 
fendant appears there as N(umerius) Negidius, an 
imaginary name originadng in the words numerare 
and negare, since the defendant is the man who has 
to pav and normally deni es the plaindfTs claim. 
Wlassak, RE 1. 794. 

Aurea. Golden words (sentences). It is die second 
ride of Gaius’ Res Cottidianae, probably added to the 
work in a later time.—See gaius, res cotidianae. 

Aureus. A Roman gold coin of high value. As a 
monetary unit it was introduced by Caesar, equal to 
one hundred sesterces. Its gold content gradually 
diminished with the varions monetary reforms. In 
Justinian’s legislarion it was subsrituted for one 
thousand sesterces (sestertium) in cl a ssic a l texte, 
Syn. solidus. 

Lenonnant. DS 1; Cesano, Bull. della Commissione 
archeol. comunale di Roma, 5, 6 (1929, 1930); Mattmgiy, 
OCD 210 (.s.v. eoinage); M. Bahrfeldt, Die rom. Gold • 
mmnsenprdgtmg, 1923. 

Aurum argentumque. A special tax imposed on 
merchants once in five years. Syn. collatio lustralis. 
Ferrari, AVe* 99, 2 (1939/40) 193. 

Aurum coronarium. A conquered country had to 
provide the victorious Roman general an amount in 
gold as a contriburion to be used for the manufac- 
turing of a crown for the triumphant commander 
when he returned to Rome.—See triumphus. —C. 
1076. 

Kubitschek. RE 2; Humbert. DS 1; Moschella, NDI 4 
(s.v. coronarium aurum) ;• Schubart, Arck. fur Papyrus- 
forschung 14 (1941) 44; T. Klausen. Mitt. Deutseh. 
Archool. Inst. Rom, Rom. Abt. 59 (1944, published 1948) 
129; idem, RAC 1. 1014; Lacombrade, Re r. itudes m- 
ciermes 51 (1949) 54. 
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Aurum tironicum. See temo. 

Kubitschek, RE 1; Humbert, DS 1. 

Aurum vicesimarium. See vicesima manumissi¬ 
onum. 

Auspicato. After having obtained approval of the 
gods through favorable auspicia. 

Auspicia. The observadon of certain natural phe- 
nomena bv competent priests (augures) in order to 
explore whether or not the gods approve an impor¬ 
tant public aedon about to be launched. When the 
signs observed ( ex coelo = from the sky, such as 
thunder, ex avibus = from the flight of birds, ex 
tripudio — feeding chickens from a xipedal vessel, 
etc.) were interpreted bv the priests in an uniavor- 
able sense, the aedon was drepped. The right to 
order auspicia (ius auspiciorum) was a prerogadve 
oi the higher magistrates and was somerimes misused 
in order to thwart an aedon proposed by another 
magistrate. The non-observance of auspicia or aedon 
in dehance oi an unfavorable predicrion ( contra aus¬ 
picia facta) might lead to the annulment of the 
whole aedon by the competent magistrate.—See 

OBNUNTIATIO. 

Wissowa, RE 2 ; idem, Religion u. Lui tus der Romer, 1902, 
454; Bonche-Ledercq, DS 1; Stella-Maranca, NDI 1; 
Ericsson, Arek. fur Religionstviss. 33 (1936) 294; H. 
Baranger, La theorie det auspices, These, Paris, 1941; 
Coli, SDHI 17 (1951) 96. 

Authenticum. The original oi a written document. 
Authenticae tabulae testamenti = the original written 
will of a testator.—AnL tabulae descriptae (=a 
copy).—See exemplum. 

Authenticum (or Authenticae sc. Novellae). A coi- 
lection of 134 Novels promulgated by Jusdnian be- 
tween ajd. 535 and 556, after the publication of the 
second edidon of his Code. The Greek Novels are 
translated into Latin therein, not always quite cor- 
rectlv. The date (eleventh century?) and place of 
the origin of the Authenticum are unknown. It was 
first considered a forgery, but the Law School in 
Bologna established its authenticity (hence the nam e 
Authenticum). —See novellae iustinianl 

Tunas sia. AVen 1908; Scherillo, ACSR 1935; Index titu¬ 
lorum Authentici in novem collationes digesti, Sem 2 
(1944) 82. 

Auxilia. Military units recruited in the provinces from 
men lacking Roman ddzenship ( peregrini) and 
therefore exduded from Service in the legions. The 
auxiliarii (= the soldiers of the auxilia) were dis- 
charged after twentv-five years oi Service (missio 
honesta). OnthatoccasiontheyweregrantedRoman 
cidzenship in a document called a diploma. 

De Roggiero, DE 1, 952; Corpus Inscr. Latinarum 16; 
Rkcobono, FIR 1* (1941) 223; Porteons, OCD; G. L. 
Cheesman, The a. oj the imperial army, 1914; R. Marichal, 
Voeeupation rom. de la Basse Egypte. Le statui det 
auxilia, 1945. 

Auxiliarii. See auxilia. 

Au xilium . The assistance, protecti on given by the 
plebeian tribunes, first to plebeians only and later to 
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all dtizens, against wrongful acts of the magistrates. 
—See tribuni plebis, intercessio. 

Aversio. Emere per aversionem (in aversione or 
aversione) to buy with a lump sum. 

Avulsio. The term does not appear in Roman jurisde 
language, but is familiar in literature. It indicates a 
piece of land carried away from its owner’s proper t y 
by flowing water and attached to another’s land.— 
See alluvio. 

Leonhard. RE 2: Punpaloni, Seritti 1 (1941) 431 (ex 
1884), 507 (ex 1885); idem, StSen 43 (1929) 214. 

Aro (Axzo). A famous glossator (see glossatores), 
professor in the Law School in Bologna (1190-1229), 
renowned for his commentary to Jusdnian’s Code 
(Summo Codicis). 

Orestaao, NDI 2, 172 (s.v. Aesone) ; Maitland. Seleet 
passages from the Works of Bracton and Aso, 1895. 

B 

Bacchanalia. Orgiasdc rites in the worship of Bac¬ 
chus, forbidden by the senatusconsultum de Bac¬ 
chanalibus. 

De Roggiero, DE 1, 957. 

Baldus (de Ubaldis). A famous post-glossator, pupil 
oi Bartolus. professor of law in various Italian uni- 
versities. He died about 1400.—See glossatores. 
L’opera di Baldo (per cura dellTniv. di Perugia) 1901; 
Monti, NDI 2 (BibL). 

Balineum (balnearia, balneum). A bath-house. 
Theft cammitted here, furtum balnearium, is consid¬ 
ered as a theft to be punished more severely.—D. 
47.17.—See balneator. 

De Rnggiero, DE 1. 964. 

Balneator. The owner of a bath-house or the lessee 
of a public bathing cstablishment. The supervision 
of baths and of their management was in the com- 
petence of the aediles. A balneator who exploited 
his enterprise for immoral purposes (“as happens in 
certain provinces,” D. 3.2.42) was published as a 
procurer (see leno). —C. 429.—See balineum. 

Barbari. Originally the Romans used this name for 
any fordgn people with a strange language and sav- 
age customs. Later the term was extended to ene- 
mies of the Roman state and to countries not bound 
to Rome by a treaty. 

Roge, RE 2; Hombert, DS 1; Vismara, Ser Ferrim 1 
(Unh Sacro Cnore, Milan, 1947) 445. 

Bartolus De Saxoferrato (1313-1357). Professor of 
law in Perugia. He was one of the so-called post- 
glossators, commentators on Jusdnian’s codificadon 
in the fourteenth century, and exerdsed great infiu- 
ence on the development of late medieval law.—See 
glossatores. 

Monti. NDI 2; Boonanud, B. de S. in Pisa, 1914; J. L. 
▼an de Kamp, B. de S. Levat werken, etc.. Amsterdam, 
1936; A. T. Scheedy, B. on soeial conditione in the four¬ 
teenth century, 1942 (New York). 

Basilica. A Byzandne codificadon (termed by Byzan¬ 
tine writers Basilikos [rc. nomos], i.e., imperial 
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[law]) in sixry books. It vu initiated by tbe Em* 
peror of Byzance, Basii tbe Macedonian, and com- 
pleted in the reign of his son, Leo tbe Wise, early 
in the tenth century. Startmg from a sharp critidsm 
of Justinian’s codification for having dealt with tbe 
sarne topia in its various parts. Leo ordered tbe coi* 
lection into single titia of provisioni, taken from 
Justiniani Instituta, Digest, and Code, and also 
from the Novels, which dealt with each particular 
topic. He followed, however, Justiniani example by 
further ordering that superfiuous, controversial, and 
obsolete matters be omitted. Apart from some legal 
provisions of the legislation of post-Justinian em* 
perors the Basilica are thus an abridged Greek sum- 
mary of Justiniani codification, at times even a more 
or less literal translation of single texts thereof. 
Works of writers of Justiniani time were exploited 
in a large measure for the codification, in particular, 
for the Digest texts a summary (index) by an un* 
lmown author (see anonymus), for exceipts from 
Justiniani Code a commentary tereon by thale- 
laeus. Only about two-thirds of the Basilica are 
preserved in the known manuscripts. The contents 
of the miMing portions are revealed by a repertory 
(“table of contenta"), called tifoukeitos (= “where 
is what”). Some of the Basilica manuscripts are also 
provided with scholia, i.e., excerpta from juristic lit- 
erature written on Justiniani legislation during his 
lifetime and afterwards (the so-called “older” scholia); 
a considerable number of scholia belong to juristic 
works of post-Basilican tima. The scholia preserved 
are even more incomplete than the Basilica them- 
selva, some manuscripts of the Basilica being pre¬ 
served without scholia at alL The Basilica constitute 
a legal monument of the highest importance for our 
lmowledge of Jtistinian and post-Justinian law in the 
Byzantine Empire, and for the critidsm of some texts 
of Justiniani Digest and Code in instanca in which 
the Greek text of the Basilica and their scholia is 
better preserved than m the Latin manuscripts of 
Justiniani legislation. 

Edition (with Latia translation) : G. E. Hrimharh. Basili¬ 
corum libri 60, 1-6 (1833-1870), SnppL 1, edL Zachariae 
v. Lingentfaal (1846), SnppL 2, ed. Mercati and F errini 
(1897) ; ed. without translation by J. Zepoe, Basilica (2nd 
ed.. Athens, 1910-1912).—Uwson, LQR 46. 47 (1930, 
1931) ; idem, ZSS 49 (1929); Arangio-Rniz, St Albtrtoni 
1 (1925); Scheltema, Problema der BasUike», TR 16 
(1939) 320; Gtarino, Scr Ferrari (Univ. Pavia), 1946, 
307; Berrer, Scritti F er r ini 3 (Univ. Sacro Caere, Milan, 
1948) 194; idem, To kata fodas, B1DR 55-56 (1952) 65. 

Beatissimus. An attribute of the emperors in the 
fourth century. 

De Ruggiero, DE 1,984. 

Beatitudo. A title of the highest chtirch dignitaries. 

Bellum. According to a tradition, h was tbe legendary 
founder of Rome, Romulus, who granted the Roman 
people the right to deride about war, and—according 
to Cicero (De rep. 2.17.31)—it was the third king 


of Rome, Tullus Hostilius who introduced the foraal 
declaration of war (bellum indicere) by the fetiales 
sir.ee a war waged without prior declaration to the 
enemy was considered unjust (injustum) and xxn- 
pious (impium). Later it was in the competence of 
the comitia centuriata to deride about the declaration 
of war (lex de bello indicendo). —See senatus, se* 

NUNTIA1E, FETIALES, INDICEBE BELLUM, LEGES DE 
BELLO INDICENDO, IUS FETIALE, OCCUPATIO, DEDITIO, 
INDUTIAE, EEPETXTIO BEBUM. 

Lifhmatn. RE 4, 696; Benrer, RE SnppL 7, 383; Lanea, 
OCD 958; C Phillipson, lutem, late of Graece and Rome 
2 (1911) 166; E. Seckd, Krieg •d Recht ts Rem., 1915; 
Heuss, Klio, Beiheft 31 (1933) 18. 

BeneficiariL Soldiers of a lower rank to whom their 
superiors granted the liberation from certain duria 
(munera). In tbe Empire the term indicata noc 
only persons who hzd obtained a benefit (beneficium) 
from the e m pe r o r or from a militar commander but 
also the assistants (staff) of high military and civil 
offirials. 


Domaszewski. RE 3; Masqneles, DS 1; De Rugfiero. 

DE l, 994; O. Hirsdifeld. Kleme Sckrifte», 1913. 581; 

Lopnssansiti, AntCl 20 (1951) 7. 

Beneficium. A legal benefit or remedy of an excep- 
tional character, granted in certain legal shuations or 
to a sperific category of persons by a statute, the prae- 
torian edict, a senatusconsult or by the e m pe r or (im- 
perial constitutions). With regard to this last source 
the term is applied to privilega granted by the em* 
peror to individuals, groups of persons, muniripalities 
or whole provinca.—See commentabu benefio* 
obum. 

Leonbsrd, RE 3; Bsodry, DS 1; De Rncgiero, DE 1; 

Orestsno, St Riccobono 3 (1936) 473. 

Beneficium abstinendi. Syn. ius abstinendi. —See 
ABST2NEBE (SE) HEBEDITATE. 

Beneficium aetatis. See venia aetatis, be s t i tct i o 

IN INTEGBUM. 

Beneficium cedendarum actionum. Before paying 
the prinripaTs debt the surety could demand cession 
of the actions tbe creditor bad against the principal 
and other suretia.—See cessio. 

G. Xocerm, Insobeusa e resfonsabilitd sussidiaria, 1942, 89. 


Beneficium competentiae. The term coined in litera- 
ture and generally acceptet although unknovm in 
Roman juristic language indicata the right of a 
debtor in certain casa to be condemned only “to 
what he can do (pay)” (in id quod [guantim] facere 
potest was the pertinent clause, inserted into the 
condemnatio part of the formula). Facere means 
Itere “as far as his means permit" (quatenus facultates 
eius permittunt). The exceptional 'measure is 
granted in actions in which there was a sperific rela* 
tionship between plaintiff and defendant (for in- 
stance, when the debtor was an ascendant, a patron 
or a former partner of the creditor, actions between 
husband and wife) or in which die riaim had a spe- 
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dnc character (daim by the donee for iulfillment of 
a donation promised, payment oi a dowry promised 
but not given, resdtudon of a dowry). Soldie» may 
oppose the beneficium competentiae in any daim di- 
rected against diem. The finandal capadtv oi the 
defendant was differently estimated ( taxatio ) in the 
various cases. The beneficium competentiae was 
stricth personal and not available to sureties. Its 
purpose was to protect the debtor from being deprived 
of die necessary means of subsistence.—See facul¬ 
tates, FACERE POSSE, CONDEMNATIO. 

WeiM, RE 17 (s.v. Notbedarf) ; Paxnpaloni, RISC 52 
(1912) 198; Zanzucchi, BIDR 29 (1916) 61; A. Levet, 
L* bine/ice dt competente, 1927; Guariao, RendLomb 72, 
2 (1938/9) 355, 401; idem, Fschr Koschaker 2 (1939) 49; 
idem, SDHI 7 (1941) 5; idem, RISC 14 (1939) 153; 
idem, Ser Petrini 1 (Univ. Sacro Cuore, Milan, 1947) 299. 

Benefidum divisionis. Hadrian limited the liability 
of fideiussores (sureties by fideiussio) to the share 
resuldng from the division of the prindpal debt by 
the number of solvent sureties. 

Collinet, St Albertoni 1 (1935) 271; G. Nocera, Insolvensa 
(1942) 101, 198. 

Benefidum excussionis (or ordinis). Both terms 
coined in literature. Jusdnian gave a surety the 
right to compel the creditor who had sued him before 
the prindpal, to sue the prindpal first. 

Beneficium inventariL According to an enactment of 
Jusdnian, an heir had the right to cali for an inven- 
tory of the inheritance. This gave him the benefit 
that he was liable for the debts of the testator and 
the legades only to the amount of three quarters of 
the esute, the remaining fourth being reserved to him 
as the so-called quarta Falcidia (see lex falodia). 
The inventory was made in the presence of a notary 
and representadves of the credito» of the estate. 
Failure to request the beneficium inventarii within 
the prescribed term (thirty days arter nodce of his 
insdtudon as an htir) made the heres ftilly liable and 
deprived him of the Falddian quarter.—See inven¬ 
tarium, separatio bonorum. 

Benefidum ordinis. See beneficium excussionis. 

Benefidum separationis. See separatio bonorum. 

Benigna interpretatio. A liberal, benefidal interpre- 
tadon of a legal provision or of an individual ex¬ 
pressiori of will in legal transacdons or testaments. 
“Laws are to be interpreted in a more liberal manner 
provided that thdr intendon be respected” (D. 
1.3.18). "In criminal matters a more benign inter- 
pretadon (sc in favor of the accused) should be 
applied” (D. 50.17.1552)—See interpretatio, res 
dubiae, humanitas, and the following item. 

Benigne (benignius), benignitas. Ali these expres- 
sions are used in legal texts to introduce dedsions 
which, dictated by consideradons of a moral rather 
than a legal nature, are contrary to the striet rules 
of law. Good will, charity, benevolence, and human- 
ity are frequently invoked in order to save a trans- 
action or legal situation in favor of a person, without 


any further argumentadon. Somedmes the decision 
is given abrupdy (sed benignius est), just contrary 
to the one which may be expected. The dassicality 
of such texts has long been suspected and the terms 
mendoned above have been considered criteria of 
interpoladons. There is no doubt that many of the 
dedsions based exdusively on benignitas and similar 
concepdons, such as pietas, caritas, benevolentia, 
clementia, are not oi dassical origin. The influence 
of Chrisdan doctrines and philosophical ideas is un- 
deniable. But a general sdgmadzadon of all the 
pertinent texts invoking benignitas may be one of 
the usual exaggeradons in the interpoladonisdc re- 
search. Benignitas and ar?logous terms are familiar 
in Cicero and other literary sources. There is no 
reason to exclude a saying like this one: "In doubtful 
matters preierence should always be given to the 
more benign (benevolent, liberal) soludon” (semper 
in dubiis benigniora praeferenda sunt), inserted in 
the Digest dtle "On various rules of the audent law" 
(50.17,36), from the dassical law. The rule appears 
in other texts in similar words. The road from 
benignitas to aequitas is not a long one and one text 
(D. 1225, by Modestinus) speaks directly of aequi¬ 
tatis benignitas. —See benigna interpretatio, 

AEQUITAS. 

Guarneri-Gtati, Indice dellt parcit, etc. 2 (1927) 14 and 
Fschr Koschaker 1 (1939) 123; Albertario, BIDR 33 
(1923 ) 65, 73; Laborderie-Boulou. RHD 26 (1948) 137; 
Berrer, In dubiis benigniora, ACIVer 1 (1951) 187 (= 
Stm 9 [1951] 36). 

Berytus. Beirut. There was a iamous law school 
here which flotirished pardcularly in the fifth and 
sixth centuries after Christ. It had a fixed curricu¬ 
lum and its professo» (antecessores) were appointed 
by the sute. Two of them (Dorotheus and Anatolius) 
were selected by Jusdnian, who speaks of the Phoe¬ 
nician dty with high praise ("the dty of the laws,” 
legum nutrix = the nurse of die laws), for collabora¬ 
ri on in his codificadon. Fifth-century teachers at 
Berytus: Patridus, Cyrillus, Domninus, Demosthenes, 
and Eudoxius, were held in great esteem.—C. 1122. 
Kubler, RE IA, 398; P. De Francisci, Vita e studi a 
Berito, 1912; Peters, Die ostromischen Digestenkommen- 
tare, 1913, 60; Pringsheim, Beryt und Bologna, Fschr 
Lenel 1921, 204; P. Collinet, Histoire dt ricole de droit 
i Beyrouth, 1925. 

Bes. Two-thirds of an or (= eight unciae). Bes indi¬ 
cate two-thirds of any whole (an estate, for in- 
stance).—See as. 

Bestiae ferae. See ferae bestiae, animus rever¬ 
tendi, OBICERE BESTIIS. 

Bimus. See annua, bima die. 

Bina sponsalia. See binae nuptiae. 

Binae nuptiae. The Ladn language has no word for 
bigamy. Speaking of bigamy, later jurisde language 
used the locuti on binas uxores habere. According to 
the Roman concepdon of marriage the existence of 
two simultaneous marriage s was legally impossible 
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sinee the ftrst mamage was considered automatically 
dissolved through the absence of the essential ele¬ 
mento (affectio maritalis, uninterrupted living in 
common). The praetorian edict punished, however, 
with infamy a person who attempted to constitute 
two marital unions at the saxne time. Two betrotbals 
(bina sponsalia ) were punished as well Under cer- 
tain conditions, a bigamist might be accused of stu¬ 
prum, a bigaxnous woman of adultery. In post- 
dassical law bigamy was punished as a spedfic crime. 
—See infamia. 

Volterra. St Ratti (1933) 299; P. Rasi, Consensus facit 
nuptias (1946) 194. 

Binas uxores habere. See binae nuptiae. 

Bis idem exigere. To daim (to sue for) die same 
thing twice from the same debtor. “Good faith does 
not allow ( bona fides non patitur) the same thing to 
be twice exacted” (D. 50.17.57). The same is ex- 
pressed in the rule: bis de eadem re ne sit actio .— 
See EADEM BES, XES IUDICATA, LITIS CONTESTATIO, 
KEFETEXE ACTIONEM. 

Bioodi, AnPal 7 (1920) 38. 

Bona. The whole of a person's pr ope r t y . The term 
has a spedfic applicant i in the praetorian law (in 
bonis esse, missio m bona), and in the law of suc- 
cession, both avii and praetorian. See bonobum 
possessio. Bona as a whole embraces not only cor¬ 
pores things but also righto and debts. In certain 
loculations, however, it is eroployed in die sense of 
corporeal things only. Syn. (often) patrimonium. 
—See the following items, in bonis esse, missio in 

BONA, CONSECBATIO, UNIVERSITAS BONOBUM. 

Leouhard, RE 3; Humbert, DS 1; Donanti, UDI 2; 
Pfaff, Fsckr Hanaussk, 1925; P. Collinet. B. et patri- 
momum. Studes Andriades (Athens. 1940) 377; Lerns- 
rignier, Uapparition du met bona, RHD 21 (1942) 224. 

Bona adventicia. See peculium adventicium. 

Bona caduca. See caduca. 

Bona damnatorum. Property confiscated from per- 
sons condemned to capital punishment (loss of life, 
liberty or ritisenship) in a criminal trial.—D. 4820; 
C. 9.49.—See publicatio. 

Humbert, DS 1; De Ruffiero, DE 1; L Clerici, Eco- 
nomia t finaate dei Romam, 1943, 497. 

Bona fides. Honesty, uprighmess, good faith. The 
term has varions applicatioris. Generally it is op- 
posed to mala fides, fraus, dolus, dolus malus. Cer¬ 
tain common rules are derived from bona fides, sudi 
as: “bona fides requires that what has been agreed 
upon be done” (D. 19221) which is expressed m 
other words by the saying: "bona fides demands 
highest equity (honesty, aequitas) in contracto” (D. 
16221 pr.). What is dishonest, immoral is coosid- 
ered contra bonam fidem. In amtractual law, the 
bona fides is particularly im portant not only because 
of the rules mendoned above, but also because certain 
types of « m tr a ct are based on bona fides, as the re- 
dprocal confidence, honesty, good faith of die parties, 


at both the conciusion and the execution of the as- 
sumed duties. Tria Is arising from sudi c ontracta are 
judged from die point of view of honesty and faimess 
(iudicia bonae fidei). Acdng bona fide (^g., emere, 
vendere, solvere, facere) or exerdsing certain righto 
connected with a factual situation (bona fide possi¬ 
dere) presumes the belief of a person that what he is 
doing is lawful and does not violate another's righL 
Sudi an erroneous belief may even be to the detri- 
ment of the person involved, as when a free man 
bona fide considers himself a slave and acto as such 
(liber homo bona fide serviens). —See fides (BibL). 

IUDICIA BONAE FIDEI, CONTBACTUS BONAE FIDEI, LIBE» 
HOMO, etC., USUCAPIO, BIS IDEM EXIGERE, POSSESSO* 
BONAE FIDEI. 

Leonhard, RE 3; Humbert, DS 1; Mattel, UDI 2 ; Boo- 
facte, Seritti giur. 2 (1926) 706; Prinfsheim, CtmfSfD 
1931, 201; Collinet, Uil Foumier, 1929, 71; J. Fanre. 
Insto causa et bonae foi, Lemanne. 1936. 

Bona liberti. A freedman’s property.—See adsigna- 

TIO LIBEBTI. 

Bona materna. Everything that a filius familias ac¬ 
quires from his mother through a testament or by 
intestacy. Bona materni generis are his acquisitions 
from maternal ascendants. Though the ownership 
of these bona goes to his fadier (pater familias), the 
latter according to a law of Constantine, has not the 
right to alienate them, but he has the usufruct during 
his lifetime.—C. 6.60. 

Bona materni generis. See bona materna. 

Bona proscriptorum. See pboscbiptio. —G 9.49. 

Bona vacantia. An estate without any heir under a 
will or by intestacy. In earlier law, it could be ac- 
quired by usucapio pbo hebede. Under the Empire 
it was taken by the fise, which also assumed the debts 
of the deceased. Syn. bona vacua. —C. 10.10.—See 

PROCUBATOR HEBEDITATIUM. 

Leonhard, RE 3, Humbert, DS 1; Erdtnann. RE 7.4, 2026. 

Bona vi rapta. See rapina. 

Bonae fidei possessor. See possessor bonae fidei. 

Bonam copiam iurare. See iurabe bonam copiam. 

Boni mores. (Ant mali mores.) Customary prin¬ 
cipies of good, honest and moral behavior, recognized 
and traditionally observed by the people (mores 
populi, mores antiqui). The locudon acquires legal 
importance when somediing is done in violadon of 
what, according to common feelings, is required by 
the boni mores (adversus or contra bonos mores). — 
See MOBES, CONTRA bonos mores, illicitus. 

Senn, RtcueU d 1 i tudes en rhonaeur de F. Geny 1 (1935) 
53; Kascr, ZSS 60 (1940) 100. 

Bonis interdicere. See interdictio bonobum. 

Bonorum addictio. See addictio bonobum. 

Bonorum cessio. See cessio bonobum. 

Bonorum collatio. See collatio bonobum. 

Bonorum curator. See cubator bonobum. 

Bonorum distractio. See distractio bonobum. 

Bonorum emptio. The counterpart to bonorum ven¬ 
ditio. —See bonobum venditio. 
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Bonorum emptor. The buyer of the property of a 
bankrupt.—See bonorum venditio, actio rutiu- 

ANA, DEDUCTIO. 

Bonorum interdictio. See interdicere bonis. 

Bonorum possessio. The law of succession intro- 
duced by the praetors as a system of inheritance 
parallel to that of the itu civile, in order to correct 
certain iniquities ( iniquitates ) in the latter. Lit- 
erallv bonorum possessio means the posses sion of an 
esute given by the praetor to a person ( bonorum 
possessor ) without regard to whether or not he had 
the right of succession in the spedfic case under the 
dvil law ( ius civile). Pracdcally the bonorum pos¬ 
sessor had a legal posidon simi lar to that of a uni- 
v er sal successor without being called heres, sin ce 
that terni is reserved to those who succeeded into 
the endre property of the deceased under the itu 
civile. An old rule savs: praetor heredes facere non 
potest (= the praetor cannot make heredes, Gai Inst. 
3.32; Iust Inst. 3.9.2), but he might give a person 
factual possession of the inheritance and thus create 
a legal situadon similar to that of the dvil heres. 
In grandng bonorum possessio, the praetor originally 
followed the rules of succession of the ius civile, but 
in the later development, new rules of succession 
were introduced by him which differed essendally 
from the dvil law. Thus conflicts might arise be- 
tween persons claiming their rights to an inheritance 
on the ground oi the dvil law and those who obtained 
possession of the estate irom the praetor. The prae- 
torian law was uldmately triumphant. The most 
important advantage of the praetorian bonorum pos¬ 
sessor was the interdictum quorum bonorum, 
available to him against anyone who held things be- 
longing to the esute. In comparison with hereditatis 
petitio the procedural benefits oi this remedy were 
so important (espedally in the matter of evidence) 
that even dvil law successors ( heredes ) asked for 
bonorum possessio in order to profit by the prae- 
torian protecdon. The bonorum possessor has the 
actions of the dvil heres, but he might use them 
only as actiones utiles with the fiction "as if he were 
heres." For the recovery of single objects he had 
the actio Publiciana instead of the rei vindicatio, 
which makes his situadon as a plaindf? much easier. 
With the disappearance of the formulary procedure, 
the differences between the two Systems gradually 
lost their significance. The imperial legisladon pro- 
moted the fusion of the two Systems which in the 
past had created a dualism, with its unavoidable con¬ 
fli cting situadons in spedfic cases. Under Jusdnian, 
the fusion is completed. Terms used before for the 
dvil law of succession were now used with reference 
to the bonorum possessio; the bonorum possessores 
are mendoned alongside the heredes in interpolated 
texts dther expressly or by the general expression 
"ceteri successores ." A bonorum possessio was given 


by the praetor ( dare bonorum possessionem) only on 
request There was no bonorum possessio ipso ivere. 
No one acquired the bonorum possessio against his 
wilL For the different kinds of bonorum possessio, 
see the following hems.—Inst. 35.; D. 37.1; 38.13; 
C. 6.9.—See agnitio bonorum possessionis, inter¬ 
dictum QUORUM BONORUM, USUCAPIO PRO HEREDE, 
HEREDITATIS PE TIT I O POSSESSORIA. 

Lccmhard, RE 3; Hnmbert, DS 1: Denatat; ND1 2; 
Crescendo, NDI .12, 940; Bkindi, Concetti fondamentali 
det dir. ereditario 1 (1946) 83; Timbal, RHD 19-20, 
(1940-41) 368. 

Bonorum possessio ab intestato. See bonorum 

POSSESSIO INTESTATI. 

Bonorum possessio contra tabulas. In certain cases, 
the praetor granted the possession of the esute con- 
trary to the will oi the testator, in particular when 
an emandpated son was passed over in silence in the 
will, without being dther insdtuted as hdr or ex¬ 
pressly disinherited. Other disposidons of the will, 
such as manumissions, legades, appointments of 
guardians, disinh eri tan ces remained valid. Spedal 
rules on behalf of a patron and his children pro- 
vided for a bonorum possessio co ntra ry to the will 
oi his freedman; see bonorum possessio dimidiae 
partis.— D. 37.4; 5; C. 6.12; 13. 

Dull, RE 17 (r.r. Noterbrecht ); L. Maiwonnier, B.pxJt., 
These Bordeanx, 1905; G. La Pira, La succession* eredi- 
taria intestata e ctmtro U testamento, 1930. 

Bonorum possessio cum re. Cases of bonorum pos¬ 
sessio in which the bonorum possessor retained the 
inheritance against the claim of the heres under ius 
civile. Cum re (= cum effectu) = effectively. Ant. 

. bonorum possessio sine re (= without effect), when 
in a confiict between the heres and the bonorum pos¬ 
sessor, the latter was defeated. When the praetors 
began to'grant bonorum possessio against the rules 
of the ius civile, the bonorum possessio was mostly 
sine re; in the later development the bonorum pos¬ 
sessio cum re prevailed. 

Bonorum possessio decretalis. Ant. bonorum pos¬ 
sessio edictalis. The latter occurred when the bo¬ 
norum possessio was given by the praetor in cases 
fixed in die praetorian edict. Bonorum possessio 
decretalis instead was when the praetor after investi- 
gation of the spedfic drcumstances granted the bono¬ 
rum possessio in a case not foreseen in the edict The 
praetor’s decree was issued in such cases in court 
( pro tribunali) whereas the bonorum possessio edic¬ 
talis was given more informally (de plano). Ex- 
amples of bonorum possessio decretalis are die bo¬ 
norum possessio granted to the mother of an unborn 
child (bonorum possessio ventris nomine) and 

the BONORUM POSSESSIO EX CARBO NIANO EDICTO. 

So larti, AC 100 (1928) 17. 

Bonorum possessio dimidiae partis. This took place 
when a freedman died without leaving a testament 
and his hdrs in intesUcy were only adopted children 
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or a wiie t» manu. In this case the praetor granted 
the patron a bonorum possessio oi half the freed- 
man’s property. The same happened when a freed- 
man who had no children or disinherited them, did 
not leave his patron (or the latter’s children) a half 
oi his estate. In the latter case the bonorum pos¬ 
sessio was contra tabulas. 

G. La Pira, Successione hereditaria intestata, 1930, 395; 

C. Corntini, St sui liberti 1 (1948) 189, 2 (1950) 24, l.'S. 

Bonorum possessio edictalis. See bonorum pos¬ 
sessio DECRETALIS. 

Bonorum possessio ex Carboniano edicto (Carboni* 
ana). Ilie praetorian edict provided that an impubes 
whose legitimacy was contested might be granted a 
temporazy bonorum possessio intestati until he 
reached puberty and his status of a legitimate child 
was decided in his favor.—D. 37.10; C. 6.17. 

Niedenneyer, ZSS 50 (1930) 78. 

Bonorum possessio ex testamento militis. See tes¬ 
tamentum militis. —D. 37.13. 

Bonorum possessio furiosi nomine. A bonorum 
possessio decretalis granted to the curator of an 
insane. It was provisor? and became definite when 
the in s ane regained caparity.—D. 37.3. 

H Krugw, ZSS 64 (1944) 408. 

Bonorum possessio intestati (ab intestato). Suc- 
cession according to praetorian law in case of in¬ 
festae?. Taking into consideration the cognatic tie 
alongside the agnatic one (an emandpated son, for 
mstance) and favoring in a larger measure the rela- 
tires and die surviving sponse of the deceased the 
praetor admitted to an intestate succession a number 
of persons exduded by the ius civile. The praetorian 
successors on intestac? were dassified in four groups 
(classes), which the jurists identified b? adding the 
word "unde" {ex ea parte edicti unde . . . vocantur 
= frons «hat part of the edict under which the perti¬ 
nent group was entitled to the bonorum possessio). 
Persons of a lower-ranking group were eligible onl? 
when there were no successors in the foregoing dass 
or if the existing successors repudiated die inheri- 
tance {successio ordinum). The first group, unde 
liberi, embraced all children oi the deceased, induding 
those emandpated, but exduding children adopted 
into another family. An emandpated son did not 
exdude his children who had remained in die family 
of his tather (i.e., their grandfather). Later, accord- 
ing to an innovadon ascribed to the jurist Julian 
(nova clausula luliaiu), the emandpated son re- 
cdved half of die appropriate pordon of die estate, 
the other half being reserved for his children. The 
second group, unde legitimi, embraced die agnates 
who were heredes under the chril law ( heredes legi¬ 
timi). The third group, unde cognati, comprized 
cognates undl the sixth and (pard?) seventh degrees, 
primarily persons exduded from inheritance under 
die ius civile. An innovation here was also the 
successio graduum; if the nearest cognate failed to 


daim the bonorum possessio or refused die succes¬ 
sion, the right to daim passed to the cognates of the 
next degree. In die fourth dass, redprocal rigfats 
to succession were given to husband and wife in die 
absence of persons entitled in the foregoing classes, 
regardless of whether or not the wife was in manu 
of her husband. In an analogous manner, the prae¬ 
torian law reformed the intestate succession of a 
freedman’s estate establishing in a somewhat com- 
plicated manner seven classes of eligible persons, 
from die diiMmj of th* freedman to the co gna tes 
of his patron.—D. 38.6-8; 11; G 6.14; 15; 18. 

G. La Pira, La successione ertdttaria intest ata e tantro 3 
testamento, 1930. 

Bonorum possessio i uris civilis adiuvandi (confir¬ 
mandi) gratia. A bonorum possessio given to a 
person who is entitled to the inheritance under the 
avii law (ius civile). 

Bonorum possessio iuris civilis corrigendi (emen¬ 
dandi) gratia. A bonorum possessio given to per¬ 
sons not entitled under die ius civile to the exdusion 
of those so entitled. 

Bonorum possessio iuris civilis supplendi gratia. 
A bonorum possessio given to a person who is not 
entitled to inherit under the ius civile, but without 
the exdusion of persons so entitled; when, for in¬ 
stante, an emandpated son inherits under praetorian 
law together with those not emandpated. 

Bonorum possessio Uberti intestati. See bonorum 

POSSESSIO INTESTATI. 

Lavafgi. StCagl 30 (1946). 

Bonorum possessio Utis ordinandae gratia. A bo¬ 
norum possessio granted exceptionally to persons 
who would be entitled to a bonorum possessio intes¬ 
tati, in order to enable diem to impugn the will of 
die deceased as testamentum inofficiosum. —See 
QUERELA INOFFICIOSI TESTAMENTI 

Bonorum possessio secundum tabulas. A bonorum 
possessio given to die heirs instituted in a wiU, which 
although void under the ius civile was, however, vallo 
according to the praetorian law, the requirements oi 
which were less formal than those oi die ius civile. 
—D. 37.11; G 6.11.—See testamentum, testa¬ 
mentum PRAETORIUM. 

Bonorum possessio sine re. See bonorum possessio 
CUM RE. 

Amo, liem. Acead. di Uodena 12 (1914). 

Bonorum possessio unde cognati. See bonorum 
possessio intestati. 

Bonorum possessio unde legitimi. See bonorum 
possessio intestati. 

Bonorum possessio unde liberi. See bonorum pos¬ 
sessio INTESTATI. 

Bonorum possessio unde vir et uxor. See bonorum 

POSSESSIO INTESTATI. 

Bonorum possessio ventris nomine. A bonorum 
possessio granted to a pregnant woman whose child 
is presumed to be the successor oi the deceased father. 




377 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


This is provisoTy until the legitimacy of the child 
borxt and his rights oi succession are established.— 
D. 37.9. 

Bonorum possessionem petere. See agnitio bono* 
SUM POSSESSIONES. 

Bonorum possessor. A person to whom the praetor 
granted a bonorum possessio. “He succeeds in the 
place of the deceased under praetorian law” (Gai 
Inst. 4.34).—See bonorum possessio and the fol- 
lowing itans, agnitio bonorum possessionis, ac¬ 
tiones ficticiae. 

Bonorum proscriptio. See proscribere bona. 

Bonorum sectio. See sectio bonorum. 

Bonorum separatio. See separatio bonorum. 

Bonorum venditio. The sale of the whole property 
(bona) oi an insolvent debtor who even aiter it had 
been given into possession (missio in possessionem) 
oi a creditor or creditors, failed to come to terms 
with them. The sale, an auction, was managed by 
a magister under the supervision of the praetor. 
The property is assigned to the highest bidder (bo¬ 
norum emptor, bonorum emptio). The buyer had 
an interdia (interdictum possessorium) to obtain the 
possession of things belonging to the debtor’s bona 
that were held by another.—Inst. 3.12; C. 7.72.— 
See lex venditionis, deductio. 

Leonhard, RE 3 (s.v. b. emptio ); Beandry-Beauchet- 
Collinet. DS S (s.v. venditio b.) ; Armuzzi, AG 72 (1904) 
496; Tmnaifil, Du role du curator et magister dans ia 
b. v., Rev. de droit et soeiolooie 1 (1916); Rotondi, Cent 
CodPav, 1933: Carrelli, SDHI 4 (1937) 429, 10 (1944) 
302; Solazzi, II concorso dei creditori 2 (1938) 61, 130; 
idem, La compensasione 2 (1950) 65. 

Bonum et aequum (aequum et bonum). (Also without 
"et”) Right and equitable, fair(ness) and just(ice). 
The words appear in the definiti on of ius by the 
jurist Celsus (ius est ars boni et aequi), in the for¬ 
mula of actiones m aequum et bonum conceptae, and 
in the phrase ex bono et aequo. The locution bonum 
aequum appears also in the comparative degree melius 
aequius. —See aequitas. 

Pringsheim. ZSS 52 (1932) 78; A. Leyral, Notion Sen- 
nchUsement iniutte. Une application de b. et ae., Tbese, 
Alget, 1935, 68; Maschi, La concesione naturalistica, 1937, 
182; Riecobono, BIDR 53-54 (1948) 31 (= AnPal 20 
[1949] 39); v. Lubtow, ZSS 66 (1948) 533; Beretta, 
St Solassi, 1948, 264. 

Bonus pater fa mi l i as. The average type of an honest, 
prudent (prudens) and industrious (diligens, studio¬ 
sus) man (father of a family), whose beba vior in 
relations with other dtizens is given as a pattern of 
an upright man and may be required from any one. 
Acting contrary to what a bonus pater familias would 
do in a given situation may serve as a basis for meas- 
uring his culpability and Uability in a spedfic case.— 
See diligens pater familias. 

Sachers, RE 18, p. 4. 2154; PredelU, NDI 2; Fadda. Atti 
Accad. Napoli 32 (1901); D’Ameglio, Monitore dei Tri¬ 
bunali, 1930, 441. 


Bonus vir. See arbitium boni vnu, vnt bonus, 
bonus pater familias. 

Brevi manu traditio. See traditio brevi manu. 

Breviarium Alaricianum (Alarici). See lex romana 
VISIGOTHORUM. 

Brevis (breve). Any kind of lists and registers used 
in fiscal administration of the later Empire; in 
particular financial reports of public offidals about 
payments (taxes) received and administrative ex¬ 
penditur es. Such reports had to be made in four- 
month-periods ( breves quadrimenstrui). Brevis was 
also used for lists of tax-debtors. In military admin¬ 
istration, brevis = a list concerning the supply of pro- 
visions ior the armv (see annona militaris).— 
C. 1.42. 

Seeck, RE 3; Karlowa, Rom. Recktjgeschichte 1 (1885) 

Brutus, M. Iunius. A republican jurist of the second 
century b.c., author of a work on the ius civile 
(partly responsa). 

Bulgarus. A glos sator of the twelfth century.—See 
IRNERIUS, GLOSSATORES. 

Monti, NDI 2 ; H Kantorowicz, Studies in the Glossators 

of the R. Law (1938) 62, 241. 

Bustum. The place where the body of a dead person 
was burned or buried. The Twelve Tables exduded 
the usucapio oi such places.—See rogus, ustrina. 

Man, RE 3; Coq, DS 2, 1394. 

C 

C. Abbreviation for condemno. —See A. 

Cadaver. A dead body. Buraing or burying a corpse 
within the boundaries of the dty of Rome was pro- 
hibited by the Twelve Tables. An insuit to the body, 
before or during the funeral, was considered an insuit 
to the heir, who had the actio iniuriarum directiy 
against the ofiFender since “a contumely done to the 
deceased concerns the hdrs’ reputation” (D. 47.10. 
1.4). Theft committed on a dead body was punished 
by compulsor}- labor in mines (metalla), in certain 
drcuuislances (use oi aims) by death. Justinian 
prohibited the seizure of the body of a dead debtor, 
a custom which seems to have been praedeed to 
compel the heirs to pay his debts. 

Cadavera punitorum. The bodies of per sons con- 
demned to death and exeeuted; these must be deliv- 
ered to thdr reladves for burial.—D. 48.24. 

Cadere causa. To lose a case in court, primarily for 
an excessive daim (plus petere). —See plus petiti o. 

Caduca. Testamentary dispositions made in favor of 
persons who, according to certain statutes (leges 
caducariae), were incapable of acquiring under a wilL 
The term indicates also the inheritance itself or the 
legacy which became vacant because of the incapacity 
of the heir or legatee or because of other reasons 
(death of the benefidary before the opening of the 
testament or his refusal to accept the gift). Dis¬ 
positions which became void during the testator’s life 
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are styled in causa caduci. The treatment of caduca 
and the things in causa caduci was' identical: they 
were assigned to persons who benefited by the testa- 
ment if they had children. If such heirs or legatees 
were lacking the caduca went to the “treasury of the 
Roman people” ( aerarium, later fiscus). Already in 
the later Empire some cases of caduca were abolished. 
In an extensive constitution Justinian abrogated the 
whole institution of caduca (“De caducis tollendis,” 
C. 6.51.1) and fixed new general rules concerning 
testamentary dispositions which became vacant for 
any reason. A fundamental rule in the law of 
caduca was that the person who benefited by thexn 
received them with all charges (cum onere) imposed 
by the testator, such as legades, or manumissions. 
—See caducorum vindicatio. 

Leonbard, RE 3 (j.v. bona c.) ; Humbert, DS 2 (s.v. 
bona c.); Barbieri, St Bonfante 1 (1929) 565; Levet. 
RHD 14 (1935); v. Balla, ZSS 59 (1939) 546; Vacemro 
Delogu, Uaccrescimento net dir. trtditario, 1941, 145; 
Solaxa, SDHI 6 (1940) 165; idem, ANap 61 (1942) 71; 
B. Biondi, Successione testamentaria, 1943, 143; Bescier, 
RIDA 2 (1949) 93. 

Caducorum vindicatio. The daim of a benefidary to 
whom vacant parts of an inheritance or vacant lega* 
des were awarded.—See caduca, coeubes, oul 

Caecilius Africanus. See africanus. 

Caecus. Blind (caecitas = blindness). A blind man 
could not witness a written testamenL He was also 
unable to assume a guardianship. — See testamen* 

TUM CAECI. 

Caelebs, caelibatus. See coelebs, coelibatus. 

Caelestis. Celesdal, divine. Referred in the later 
Empire to the exnperor’s enactments or letters. 

Caelius Sabinus. A Roman jurist (consul in aj>. 69), 
who was the head of the Sabinian group. He wrote 
a c omm e n tary on the aedilician edicL — See sabini¬ 
an i, edictum aedilium curulium. 

Jors, RE 3, 1272 (no. 32). 

Caelum (coelum). The aerial space over a private or 
public property (supra locum, caelum agri). AI* 
though air is not in private owuership, the immediate 
space over any property must remain free (liberum) 
from another’s interference in so far as its use, neees- 
sary to the owner, is impaired by a neighbor or 
anybody else. — See fumus, proiectio, servitutes 
luminum, a£r. 

Pampaloni. Sulla condicione dello spasio aereo, AG 48 
(1892 ) 32; Bonfante, Corso di dir. rom. 2, 1 (1926) 219. 

Caesar. The name was originally a cognomen (= sur- 
name) of the emperor Augustus as adoptive son of 
C. Iulius Caesar and was used as such by the mem* 
bers of his adoptive family. Later it was assumed 
by die emperors as a part of their imperial title 
(“Imperator Caesar . . ."). Until Hadrian’s time 
die descendants of an emperor also bore this title 
but thereafter only the destined successor and co- 
regents used it. Under Diodetian’s reform of the 
govemment (tetrarchy) two emperors were Augusti 


and the other two Caesores (lower in rank and desig¬ 
nate successors to the Augusti). —See princeps. 
bTenmann, RE 3, 1287. 

Caesariani. Originally all servants in die imperial 
household were so termed. Later the term was ap- 
plied to subordinate fiscal offidals, concemed pri- 
marily with the seizure (confiscation) of property’. 

Calata comitia. See comitia calata. 

Calator. A sia ve assigned to the pereonal Service of 
his master and at his disposal on calL Calatores 
(kalatores) were also servants of the members of 
pontifical guilds. 

Smmter, RE 3; De Ruggiero, DE 2. 

Calculus. In Justinian consdmdons, the judgment of 
a judge or an arbitrator. In the meaning of calcula- 
tion (reckoning) calculus is syn. with computatio .— 
C. 2J.—See error calculi. 

Solazzi, RendLomb 58 (1925) 307. 

Calendarium. See kalendarium. 

Calliditas. Shrewdness.—See stellionatus. 

Callistratus. A Roman jurist, presumably of Greek 
origin. He lived under Septimius Severus and Cara¬ 
calla, and wrote Institutiones, Quaestiones, and works 
on criminal and fiscal law. The term edictum moni¬ 
torium which appeare in the title of one of his writ- 
ings, is not ciear. 

Kotz-Dobre, RE SuppL 3; Ortstano. SDl 2 ; H. Kruger, 
St Bonfante 2 (1930 ) 327; J. B. Nordeblad. Index ver¬ 
borum quae Callistrati libris continentur 1 (A-Is), Ltind. 
1934; Scbulz, History of Rom. legal science, 1946, 193. 

Calumnia. Trickery, deception in legal transacdons 
or in the interpretadon of legal norms or of mani- 
festadons of wilL In a technical sense calumnia re¬ 
fers to both rivil and criminal mattere. In the first 
case it is a malidous vexadon (vexare) of a person 
with suits (litibus) “brought merely in order to 
trouble the advereary and with the hope for success 
through a mistake or injusdce of the judge” (Gai 
Inst 4.178). In civil proceedings the defendant too 
may commit calumnia if he denies the plaintifTs daim 
merely for chicanery. The prindpal remedies to 
prevent calumnia in avii trials is iusiurandum 
(iuramentum) calumniae applicable to either party, 
and (in dassical law) iudicium calumniae only in 
favor of a dei en dant malidously sued. In the field 
of the private law there is stili another fonn of calum¬ 
nia'da person receives money in order to annoy an¬ 
other with vexatious trials (avii, criminal or fiscal). 
The person to whose detriment sudi an illitit ar- 
rangement was made, was granted against the man 
who received the money a praetorian aedon, pro- 
posed in the Edict, for four times the sum which had 
been given him as the price of his compliaty.—In 
criminal law calumnia (crimen calumniae) was com- 
mitted when a person accused another in full knowl- 
edge that the latter is innocent. Such a falsa accu¬ 
satio made in bad faith was punished by branding 
the calumniator with the letter K (abbreviation for 
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kalumniator) on the forehead, and by the imposirion 
oi various disabilities: iniamy, inability to be in the 
future a prosecutor in a criminal trial, other pro- 
cedural disadvantages, and exclusion from competi¬ 
ti on for a public office. The crimen calumniae ai the 
falsus accusator had to be proved in a spedal pro- 
ceeding; the mere acquittal ai the person he had 
accused was not sufficient to stigmatiae him as a 
calumniator. A lex Remmia (about 80 B.C.) set the 
rule that a calumniator was to be tried before the 
same tribunal ( quaestio ) before which he had prose- 
cuted the innocent accused.—D. 3.6; C. 9.46. 

Hitzig. RE 3; Humbert, DS 2; Lamia, NDI 2; G. Maier, 
Pratoriseke Bertichsnmgsklagtn, 1932, 35; E. Levy, Vom 
romuehen Anklagsvtrgtken, ZSS 53 (1933) 151; Lanria, 
St Ratti, 1934, 97. 

Calumnia notatus. A person convicted ai crimen 
calumniae (malidous accusati on).—See calumnia, 
CALUMNIATOR. 

Calumniari. To commit calumnia. —See calumnia, 

CALUMNIATOR. 

Ca lumni ator. A person “who harasses others with 
suits brought through fraud and decepti on,” D. 
50.16.233 pr. ( calumniari). A calumniator proved 
and pronounced guilty of crimen calumniae was ex- 
posed to various penalties.—D. 3.6; C. 9.46.—See 

CALUMNIA. 

Calumniosus. Involving calumnia. —See calumnia, 

ACTIO CALUMNIOSA. 

Ca ncel la r e. To mark crosses over a written document 
(a testament, a promissory note) in order to annui it. 
Sanfilippo, AnPal 17 (1937) 133. 

CancellariL Auxiliary ofhdals in the chancery oi a 
high funcdonary, charged with secretarial Services. 
They seem to have been oi importance in the offices 
of the provindal governors.—C. 1.51. 

Candidati. Members of die body-guard of the emperor 
(in the later Empire). They are first mendoned in 
aj>. 350. 

Seeck, RE 3. 1468. 

Candidatus. An aspirant to a magistracy. The com¬ 
petitori for a magisteria! post appeared in public 
during the electoral period in glittering white togas 
(toga candida, h c nce the name candidatus), sur- 
rounded by friends and slaves, to appeal for the 
support of the voters. Unfair pracdces were for- 
bidden and punished if they constituted the crime of 
ambitus. —See moreover lex pomfeia, nomen¬ 
clator, professio (in elections). 

Kubler, DE 2. 

Candidatus Caesaris (or principis). A candidate rec- 
«rrrnended by the emperor to the senate for an offi- 
dal post The foUowing appointment by the senate 
was a mere formality. The emperor’s recommenda- 
tion was considered a disdncdon; h is found as such 
in numerous inscriptions.—See quaestores candi¬ 
dati principis. 

Kubitscbek, RE 3, 1469; Kubler, DE 2, 65. 


Canon. The term (of Greek origin and unknown in 
Jusrinian's Insdtutes and Digest) appears in two 
diderent meanings in later imperial constitutioni and 
Justinian’s Novels: (1) a regular annua 1 payment of 
a fixed (fixus) amount as a rent in a lease for a long 
term or in perpetuity (emphyteusis) or as a land-tax 
paid to die sate. As a tax it was only excepdonally 
increased or lessened (see peraequatio) by the tax 
assessors. It is distinguished from extraordinary 
payments of dudes which were neither regular nor 
ffxed; (2) syn. with regula (iuris) or norma (= legal 
rule). In the language of the Novels canon occurs 
mostly in the sense of Church legal rules in contra¬ 
di stinction to legal rules of secular origin.—See the 
foUowing items. 

Hambert, DS 1; L Wenger, SbWUn 220, 2 (1942); 

Berfer, Fschr Schuls 2 (1951) 9. 

Canon anniversarius. A tax or duty paid per annum. 
The term appears with reference to an impost paid 
by Jewish synagogues. 

Canon aurarius. A tax or duty paid in gold. Ant. 
canon frumentarius — a tax or duty paid in kind.— 
C. 1123. 

Canon emphyteuticarius (emphyteuticus). The an- 
nual rent paid by an emphyteuta to the landlord (the 
emperor or a private individual) in a lease in per¬ 
petuity or for a long term.—See emphyteusis. 

Canon frumentarius. See canon aurarius. 

Canones ecclesiastici. The rules oi the Church (ec- 
dcsiasrical laws). 

B. Biondi, Giustiniano Primo, principe c legislatore catto- 

lieo, 1936, 92. 

Canones largitionalium titulorum. See largitio¬ 
nalia. —C 1023. 

Canonica. Regular taxes (dudes) paid by die pos¬ 
sesso» of fundi emphyteuticarii or of land belonging 
to the private patrimony of the emperor. 

Canonicarius. A collector of taxes (canones). 

Seeck, RE 3; Weajrer, Canon (see above), 46. 

Canticum. A defamatory poem. Syn. carmen famo¬ 
sum. 

Capacitas. (Adj. capax.) A general concepti on of 
legal capadty is unknown to the Romans. The term 
is used only with reference to certam acts or legal 
transacdons. Elsewhere capacitas is expressed by ius 
(= the rigfat to do something) or by a spedfic term, 
as, for instance, the capadty to make a wiU = testa¬ 
menti factio. More frequent is the use of the adjec¬ 
tive capax (= capable, able) to denote physical or 
mental capadty and legal capadty as wdl (e£., to 
co uti a ct an obligat ion or to accept the payment of a 
debt). Restricdons of legal capadty are manifold 
and they vary pursuant to certain personal qualides 
of the individual involved (age, sex, dtizenship, de- 
pendency upon patemal power, etc.) or to the legal 
domain to which they apply (obligations, aequisition 
of property, procedure, etc). Persona capable (ca¬ 
paces) in one regard may be incapable in another. 
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For capacitas in the law of successions, see the fol¬ 
io wing item, COELIBES, ORBI, LEX FUSIA, LEX VOCONIA, 
LEX IULI A ET PAPIA, CADUCA, TESTAMENTI FACTIO. 
Leonhard, RE 3; B. Biondi, Successions testamentaria, 
1943, 133. 

Capax. In the law of succession, a person able to 
take under a will (= qui capere potest ). See capaci¬ 
tas. A person might be fully capax (capax solidi) 
when he could take the whole gift (inheritance or 
legacy) left to him in a last will and testam ent, or 
partially capax (capax portionis) when only a por- 
tion thereof was accessible to him. 

Capax doli. A person capable of perceiving the fraud- 
ulent character of his aedon. Those who are below 
the age of puberty generally are not considered 
capaces doli, nor are persons with mental defects, 
who are not responsible for their aedons.—See 

IMPUBES. 

Capere. To acquire either by usucapio or (more fre- 
quently) on the occasion of a person’s death ( mortis 
causa). —D. 39.6. 

Capio. Sometimes syn. with usucapio. Mortis causa 
capiones = all kinds of benefits a person receives 
through, or on the occasion of, anothert death (con- 
ditional gifts) “except those forms of acquisition which 
have spedfic munes” (D. 39.6.31 pr.), such as here¬ 
ditas, legatum, fideicommissum. —D. 39.6; C. 8-56.— 
See pignoxis capio. 

Ferrini, NDl 2 (s.v. capioni). 

Capitalis. A criminal matter in which the penalty may 
be death, loss of liberty or loss of Roman citizenship. 
—See caput, causa capitalis, csimen, quaestio, 

POENA CAPITALIS, SE NTEN T I A, TRESVIRI CAPITALES. 
Lery, Die rom. Capitalstrafe, SbHeid 1931; Brasiello, 
RBSG 9 (1934) 220. 

Capitatio. A general expression for taxes paid per 
head (caput), either as a poll-tax (capitatio humana) 
or an animal tax (capitatio animalium). The capi¬ 
tatio humana —to be distinguished from land tax, 
iugatio terrena —was paid only by persons of lower 
classes (hence it was called also capitatio plebeia), 
not wealthy enough to pay taxes ex censu, Le., on 
their whole property as evaluated on the occasion of 
a census. The capitatio humana became a general 
institution under Diodedan. In earlier dmes the 
poll-tax ( tributum capitis) was paid only in certain 
provinces. Exempdons were admissible; they were 
granted to minors, widows, etc. Only healthy per¬ 
sons able to work (raen from 14 to 65) were assessed, 
but not in equal measure.—C. 11.49. 

Seeck, RE 3; Hnmbert. DS 1; F. Leo, Die c. plebeia and 
die c. humana. 1903; A. Pigamol, Utmpot de la c., 1916; 
F. Lot, RHD 4 (1925) 177; idem, Uimpit foncier et la 
capitation personneUe (Bibliotkique des Hantes Studes, 
253), 1928; C ft au C. plebeia e c. humana, 1931; 
Piganiol, Rev. historique 166 (1935) ; A. Deleage, La c. 
du Bas-Empire, 1945; A. Segri, Trad 3 (1945) 114. 

Capitatio animalium. A tax levied per head of cattle 
(from the dmes of Diodedan.)—See capitatio. 


Thibault, Rev. ginerale de droit et de la Ugisiation 23 
(1899) 320. 

Capitado humana (or plebeia). See capitatio. 

Schwahn, RE 7A. 68; Lteivain, DS 5, 435; Thibault, 
Rev. gen. du droit et de la Ugisiation 23 (1899) 290. 

Capite censi. Persons registered not as to their prop¬ 
erty which was below the lowest census for military 
Service, but simply as to their existence as living 
individuals, primarily as heads (caput) of a family. 
—See proletarii. 

Gabba. Ath 27 (1949) 198. 

Capite minuti. Persons who have undergone a capitis 
deminutio. —Inst 1.16; D. 4.5.—See capitis demi¬ 
nutio. 

Capite puniri (or plecti). To suffer the death penalty. 
—See CAPITALIS, POENA. 

Capitis accusatio. An accusadon of a crime which 
carried the death penalty for the culprit. 

Capitis amputatio. Decapitadon. Syn. decollatio. 

Capitis deminutio. The loss of caput (the civil status 
of a person which implies the legal ability to conclude 
legally valid transaedons and to be the subject of 
rights recognized by the law) through the loss of 
one of the three dements thereof, freedom, Roman 
ddzenship or membership in a Roman family. Syn. 
minutio capitis. For the various d eg r ecs of capitis 
deminutio, see caput. —InsL 1.16; 4.5.—See resti¬ 
tutio IS INTEGRUM PROPTER CAPITIS DEMINUTIONEM. 
Leonhard, RE 3: Baudry, DS 1; Anon, MDl 2 (s.v. 
deminutio) ; Berger, OCD (.s.v. deminutio c.) ; F. Desier- 
taux. Studes sur la formation hist. de la c. d., 1-3 (1909- 
1928); idem, TR 8 (1928) 129; U. Coli, Saggi critici 
suile fonti dei dir. rom. I. C. d., 1922; Ambrotino, SDH1 
6 (1940) 369; Kaser, lura 3 (1952) 48. 

Capito, Gaius Ateius. A juristof the Augustan epoch. 
He adhered to older doctrines and was highly esd- 
mated by his contemporari es. He wrote a treadse on 
pondfical law and an extensive collecdon of Mis- 
cellanies (Coniectanea). 

Jon, RE 2. 1904 (no. 8); Berger. OCD 164; Growo; 
Quadeni di Roma 1 (1947) 335; L. Strzeledd, De A. 
Capitone, nuptiarum caerimoniarum interprete, Wrodaw, 
1947. 

Capitulum. Some statutes were divided into cbapters, 
capitula.—Capitulum is also a single provision of an 
agreement. 

Captatorius. A disposidon in a will by which the 
testator insdtuted an heir or bequeathed a legacy on 
the condidon that the benefidary shall grant a gift to 
another person in his will was called captatoria insti¬ 
tutio (scriptura) or captio. Sudi a disposidon was 
not valid. 

Captio. See the foregoing item.—See also pignoris 
capio. 

Captivitas. Capti vi ty. When a Roman ddzen was 
captured as a prisoner by an enemy (hostis) with 
whom the Romans were at war, he became a slave of 
the enemy. The same rule was observed by the 
Romans with regard to foreigners whom they made 
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prisoners in a war. After his returo the Roman war 
prisoner ( captivus ) regained his legal status by virtue 
oi a spedfic Roman legal institution (see post¬ 
liminium ). A Roman captured (kidnapped) by a 
bandit {latro) did not become his slave; his legal 
satus remained unchanged.—D. 49.16; C. 1-3.—See 

POSTLIMINIUM, REDEMPTUS AB HOSTIBUS, LEX COB- 
NELIA. 

Leonhard, RE 3; L Sertorio, La prigionia di guerra, 

1915; Ratti, RISC N.S. 1, 2 (1926-27); idem, BIDR 35 

(1927) 105; idem, AnMac 1 (1927); H. JCruger, ZSS 

51 (1931) 203; Levy, CIPhilol 38 (1943) 159; Di Marzo, 

St Solaesi, 1948, 1; Leicht. RStDIt 22 (1949) 181; L. 

Amirante, Captivitas e postliminium, 1950. 

Captivus. A prisoner oi war.—D. 49.13; C. 1.3.—See 
the foregoing item. 

Caput. In Roman sources the term has different mean- 
ings. Generally it signifies an individual, hence the 
distincdon berween caput liberum (= a free person) 
and caput servile (= a slave). In connection with 
deminutio (deminutio capitis = the loss oi caput ) 
caput = the civil status of a Roman citizen, for which 
three elements were necessary: to be a free man 
{status libertatis), to have Roman dtizenship {status 
civitatis) and to belong to a Roman family {status 
familiae) either as its head {pater familias) or as a 
member. The loss oi one of these elements involved 
the capitis deminutio, with ali its legal consequences. 
The gravest effects were connected with the loss of 
freedom {capitis deminutio maxima) in the case oi 
enslavement of a citizen or redudng a freedman 
to slavery, because the loss of liberty ntailed the 
loss of dtizenship and family ties. A iesser degree 
{capitis deminutio media) in which a person lost dti¬ 
zenship without losing liberty also resulted in loss oi 
membership in family. See ixtebdicebe aqua et igni. 
Loss oi family {capitis deminutio minitna) occurred 
when a persons agnade family des were dissolved 
dther by his entry into another family {adoptio, 
adrogatio, marriage oi a woman with in manum 
conventio) or by his becoming the head of a new 
family (emancipatio). The consequences of this 
lowest degree of capitis deminutio were originally 
percepdble oniy in economic and sodal fields (loss 
of the rights oi inheritance in the former family, 
dissoludon of partnership, extinction oi personal 
servi tudes, and the like). Some of these conse¬ 
quences were later mitigated by the praetorian law 
which recognized cognatic family ties. Thus the 
capitis deminutio minima gradually lost ia original 
significance; under Justinian it is almost without any 
importance at alL See capitis deminutio. —Other 
meanings of caput are: a section oi a satute, edict 
or imperial constitution (syn. capitulum) ; the prin- 
dpal oi a debt as distinguished from the interest; in 
tax administration, caput denotes a tax unit or an 
individual person as a tax-payer. For caput in con- 
nection with the death penalty, see animadvebsio, 


CAPITE PUNIBI, CAPITIS ACCUSATIO, CAPITALIS, POENA 

capitis, consecbatio,—I nsL 1.16; D. 4.3. 

Radia, Mei Founier, 1929; GiofiFredi, SDHI 11 (1945) 
301; Lot, Vetendue de caput fiscal, RHD 4 (1925) 5, 177; 
A. Dcleage, La copitation du Bas-Empire, 1945. 

Caput aquae. The place where the water originates 
(aqua nascitur). It is dther the source or the river 
or lake from which the water is initially drawn. The 
servitu de of aquaeductus could be constituted on anv 
caput aquae. —See pons. 

Carbonianum edictum. See bonobum possessio ex 

CABBONIANO EDICTO. 

Carcer. A jail. Imprisonment was not a repressive 
measure, it served only ior the detention of persons 
during investigation or trial, or after sentence pend- 
ing exeeution. 

Berger, OCD (s.v. prison) ; Grand, La prison et la notion 
<Trmprisonnement, RHD 19 (1940) 58. 

Carcer privatus. A private prison. It was used for 
the incarceration of recaldtrant slaves, and—in earlier 
times—of debtors who failed to pay their debt Pri¬ 
vate prisons were prohibited by the emperors Zeno 
and Justinian.—C. 9.5.—See nexum. 

Humbert, DS 1; Hitzig, RE 3. 

Caritas. Love, affection, Appears in a few juristic 
texts as a psychologica] and humane element which 
had to be taken into considera tion in certain legal 
situations which required mild and benevolent treat- 
ment. Caritas belongs to the group of ternis, such 
as benignitas, clementia, humanitas, which are put 
forward to recommend an exceptionally benignant 
dealing with a spedfic case. Reminiscences of Chris- 
dan caritas may occur in some interpolated texts, but 
the term cannot be exduded from the language oi 
the dassical jurisfa since it is used in contemporary 
literary texa.—See benigne. 

Alberario, Studi 5 (1937) 21; Maschi, AnTr 18 (1948) 
51; idem, Ius 1 (1950) 266. 

Carmen famosum. A defamatory poem (libel), lam- 
poon, pasquinade. Syn. canticum, libellus famosus. 
It is one oi the graver cases oi personal offense 
(iniuria) and is punished by deportation.—See the 
following item.—See libellus famosus, intesta¬ 
bilis. 

Leonhard, RE 3; Brasiello, NDI 2. 

Carmen m a lum . Sometimes identified with carmen 
famosum. Originally it was a spedfic wrongdoing, 
a kfnd oi sorcery (mentioned already in the Twdve 
Tabi es) committed by pronoundng magic formulae 
to bring harm to a person or his property.—See 

OCCENTARE, INCANTARE. 

Carnifex. An exeeutioner. He was not permitted to 
live in Rome. 

Cartflins. An unknown jurist of the late Republic 
H Kruger, St Bonfmte 2 (1930) 328. 

Cascellius. A jurist of the late Republic, author of 
the formula called iudicium cascellianum. 

Jors, RE 3, 1634; Ferrim, Opere 2 (1929) 53. 
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Cassare. To anntil (a law, an agreement). 

Cassiani See cassius, sabinianl 

Cassius, Gaius Cassius Longinus. A prominent jurist 
of the first century after Christ. He followed Sabinus 
in the leadership of the so-called Sabinian school 
(sabiniani), hence also called cassiani. His Prin¬ 
cipal work was an extensive treatise on ius civile .— 
See gaius. 

Jon, RE 3 (no. 63) ; C Am6, PubbL Fac. Gbtridica 
Modena 4 (1925); idem, Uil Conii 1 (1926) 97. 

Castellum. A small fortified place (diminutive of cas¬ 
trum). People living in a castellum sometimes had 
an organization «imilar to that of «mali communities 
(vici, pagi). —C 11.60. 

Kubtachek, RE 3; De Rnoiero, DE 2. 

Castellum (aquae). A water reservoir, public or pri¬ 
vate (syn. receptaculum). A servitude of drawing 
water from another’s castellum (ius aquae ducendae 
ex castello) was protected by a special interdici de 
aqua ex castello ducenda. —D. 43.20. 

Berger, RE 9. 1631; De Raggiero, DE 2, 132; Tbierry, 
DS 1, 937; Orestano, BIDR 43 (1935) 297. 

Castigare (castigatio). To chastisc, castigate. Cor¬ 
pora! punishment was applied to both slaves (with 
a whip, flagellum) and free persons (with a dub, 
fustis) either as an addidonal punishment, or in lieu 
of a pecuniary fine when the culprit could not pay, or 
as a coerdve measure for minor offenses. Soldi en 
were punished by castigatio for disobedience or vio- 
lation of military disdpline. Outside the penal law 
fathers, masters, and instructon were permitted to 
castigate their sons, slaves and apprendces, respec- 
tively. Syn. verberare (verberatio). 

Hitng, RE 3; Hnmbert DS 1; Fougtres, DS 2 
flagellum) ; Lecrivain, DS 5 ( verber ); U. Brasiello, 
Regressione penale, 1937, 386. 

Castra. A military camp serving either as a pe rmanent 
quarter for troops or a temporary center of attack or 
defense, or for a short night stay of a military unit 
in march. In castris = during die military Service, 
in war time. 

Domauewsld, RE 3; De Rnrgiero, DE 2; Sagiio, DS 1. 
941. 

Castratio. Emasculation, castration. Castratus = 
eunuch. The imperial legisladon of the eariy Empire 
(Domitian, Hadrian) tried to suppress this custom 
pracdced primarily on slaves, but without success, 
since the prohibition of castratio was repeated sev- 
eral times and the penalties were constantly aggra- 
vated, undl Constantine and later Justinian, imposed 
die death penalty.—C 4.42.—See eunuchus. 

Hitzif, RE 3; Hnmbert, DS L 

Castrense peculium. See peculium castsense. 

Castrensiani Servants and subordinate employees in 
the imperial household. Syn. familia castrensis. — 
See ministesiales. —C. 1225. 

Enitlin. RE SnppL 6, 493; Dtmlap, Univ. of ifickigan 
StudUs, Humanistic Ser. 14 (1924) 215; Giffard. RHD 
14 (1935) 239. 


Castrensis (procurator castrensis). The superin¬ 
tendent of the imperial household. His titie was also 
castrensis sacri palatii. 

Seeck, RE 3; Heroo de Villefosie, DS 1; Dtmlap, loc. cit. 
207. 

Casus. An accident, an event which happened with¬ 
out any human intervendon. or iaulL Terminology 
is varied: casus, casus fortuitus, casus maior, vis 
maior. According to a general prindple “no one is 
responsible for a casus" (casus a nullo praestatur, D. 
50.1723), the owner of a thing suffered the damage 
caused by a casus unless another has assumed re- 
sponsibility for such losses. In the contract u al field 
casus might make it impossible for the debtor to ful- 
fiU his obligadon (e.g., destrucdon of the thing to 
be delivered to the creditor). Normally, the debtor 
was not liable for such accidents unless there was a 
special agrc ern ent extending his risk to sudi cases.— 
See custodia, diligentia, fo«tuitus. 

De Medio, BIDR 20 (1908) 157; F. Schulx, Recktsver- 
gleichende Fortchungen uber die Zufallskaftung, ZVR 25, 
27 (1910, 1912) Budcland, Harvard LR 46 (1933); G. L 
Lanatto, Caso fortuito e forsa maggiore 1 (1938); Coo- 
danari-Michlcr, Scr Ferrati 3 (Univ. Sacro Cnore, Mil a n . 
1948) 102. 

Ca t holicus. (Adj.) Connected with the Christian 
faith (fides, religio) or Church (ecclesia). 

For bibL see B. Bioodl Cnide bibliograflche, Dir. rom. 
(1944) s.v. Ckiesa Cattotiea, p. 139. 

Cato, M. Porcius Cato. Surnamed also Censorius (or 
Maior), consul 195 *.c., censor 184 b.c He is named 
by Gcero "an expert in ius civile, the best of afl" 
(De orat. 1.171). His work “On agriculture” (De 
agricultura, wntten about 160 B.c) contains forms 
of agrarian contracts. He was the initiator of the 
Senatusconsultum de Bacchanalibus. His son, M. 
Porcius Cato Licinianus, is known as the author of 
an extensive work De iuris disciplina, probably a 
treatise on the ius civile. One of the two (more 
likely the son) was the author of the so-caQed 

SECULA CATONIANA. 

JSrs, Rom. Recktiwissensekaft (1888) 267, 283; Mc¬ 
Donald. OCD 173 (no. 1). 

Catoniana regula. See secula catoniana, cato. 

Caupo. An inn-keeper. He assumed liability for 
things left in his custody by an agreement, receptum 
cauponum. The pnetorian Edict fixed the pertinent 
rules equally to the responsibility of ship-owners and 
keepers of public stables.—D. 43; 47.5.—See se- 

CEPTUM NAUTASUM. 

Causa. One of the vaguest terms of the Roman 
juristic language. Starting from the basic meaning 
of cause, reason, inducement, the jurists use it in 
very different senses. Thus, causa indicates a legal 
situation in such phrases as in eadem causa est, or 
alia causa est. Causa is the reason for which some 
judicia! measures (actions, excepdons, interdicts) 
were introduced by the praetor. Catus is also die 
purpose for which an action is brought in a spedfic 
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controversy, or a legal disposition is made (causa 
dotis, causa legati), Not infrequently causa refers to 
the trial itseli or the maner irom which it originated; 
see causae cognitio. Sometimes causa is roughly 
identical with animus when it alludes to the sub¬ 
jective motive, intention, or purpose of a person. 
Iu this sense its use is simply unlimited because it may 
be applied to elements recognized by the law as well as 
to inducements which are immoial and oondemned 
by law ( causa turpis, iniusta, illicita, and similar). 
Causa receives a spedfic juridical content when it 
implies the legal title or ioundation on which a per- 
son bases its claim against another or a legal situation 
is created, as, e.g., in phrases like causa venditionis, 
donationis, hereditaria, legati, fideicommissi, indicati, 
etc. In certain legal institutions causa, particularly 
when qualified as insta causa, acquires a spedfic col¬ 
orati on, as in TSADmo, usucapio, manumissio, etc. 
In the domain of the law of contiacts, Le., in bilateral 
transactions, the Romans did not elaborate a spedal 
doctrine of causa. There are mentions of causa with 
regard to some spedfic contracts, but a general theory 
can hardly be drawn out. Finally, with reference to 
certain things (land, slaves) when thdr resdtodon 
cum sua causa is involved, causa means the acces- 
sories. proceeds, fruits, or the child born of a slave. 
See the following items.—See cadere causa, falsa 
causa, iusta causa, and the following hems. 

Leonbard, RE 3; Brunelli. NDI 3; Bontante, Ser. gittr. 
3. 125 ; V. A. Georjwcu, Le mot causa dans te latm juri- 
digue, Jasi. 1936 (reprinted in Et. de pkilologie juridique, 
Bucharest, 1939); De Bois-Juran, De ia c. eu ar. fraucais, 
1939, 155; Bibi, in Betti. Istitusioni 1 (1942) 122; Mini- 
coni, Rev. Et. Latines 21 (1943/4) 82; De Sario, BIDR 
51/2 (1948) 99; P. J. Miniconi, Causa et sts derives, 
Thiae, Paria, 1951; F. Schwarz, Die Gnmdlage der Con¬ 
dictu (1952) 120. 

Causa cadere. See cadexe causa. 

Causa capitalis. A crimina 1 matter or trial in which 
the loss of the defendant's caput (life, freedom or 
Raman ddzenship) was at stake. Syn. res capitalis, 
crimen capitale; ant. causa pecuniaria. 

. E. Lery, Die rom. Kapitalstrafe, SbHeid 1931. 

Causa cognita. See causae cognitio, passim. 

Causa cr imin a lis . A judidal matter connected with 
a criroe. 

Causa Curiana. See cusiana causa. 

Ca us a iudicatL See judicatum. 

Pfioeger, ZSS 43 (1923) 153. 

Causa liberalis. A trial in which the quesdon whether 
an indiridual was a slave or a free man, was involved. 
Syn. indicium liberale. —D. 40.12; C 7.16.—See 
PBAETOX de liberalibus causis, oxdinau litem, 

VERGINIA. 

Nicolaa. C L, Paris, 1933; H. Krficer, St Riccobono 2 
(1936) 227; P. NoaUles, Le procis de Virginie, Reo. Et. 
Latines, 20 (1942) 106 (= Fas et mu. 1948, 187) ; Di PaoU, 
AuCat 2 (1948) 266; Van Oves, TR 18 (1950) 159. 

Causa lucrativa. A matter in which one acquires a 
thing without any reaprocal, equi valent expenditure. 


DONATIO, LEGATUM, USUCAPIO PRO TTFPmp are so 

named.—See res lucrativae. 

Di Marzo, BIDR 15, 17 (1903, 1905). 

Causa ma n u mi ssionis. See causae probatio, manu¬ 
missio. 

Causa pecuniaria. A judidal matter in which the issue 
is the payment of a sum of money (debts, damages, 
fines). Ant. causa capitalis, criminalis. 

Causa poenalis. See iudicia poenalia, poenalis. 

Causa possessionis, traditionis, usucapionis. See 
possessio, traditio, usucapio. 

Causa turpis. See condictio ob turpem causam. 

Causae coactio. See causae contectio. 

Censae cognitio (causam cognoscere). The judidal 
exa m i n a d on of the case, particularly of its fam«i 
background in the course of the proceedings, both in 
the first stage of the trial beiore the magistrale (in 
iure) and in the second (apud iudicem) before the 
private judge. Several ordinary and extraordinary 
measures to be ordered by the judidal magistrate. 
as, e.g., IN INTEGRUM RESTITUTIO, MISSIONES IN 

possessionem, cautiones, could be applied only 
causa cognita, Le., after a thorough causa cognitio. 
Ant CITRA CAUSAE COGNITIONEM. 

Wlawak, RE 4, 206; L*ry-Bruhl, TR 5 (1924) 383; 

M. Lemosse, Cognitio, 1944, 185. 

Causae collectio. See the following itwn 

Causae coniectio. A sumxnary presentation of the 
case beiore the juror (iudex) by the parties or their 
advocatos, Syn. causae collectio. 

Wlsssak, RE 4 (s.v. coniectio). 

Causae probatio. A spedal procedure designed to 
examine certain factual elements in matters involving 
Roman ddzenship or personal status. Erroris causae 
probatio :• when a marriage was conduded in e r ro r 
by persona of differing legal status. Anniculi causae 
probatio: a latinus iunianus, who had been freed 
before the age of thirty and had married a Roman 
woman, acquired Roman d dzens hip if there was a 
one-year-old child bom in this marriage. The wife 
and child became Roman ddzens too. Also in some 
excepdonal cases of manumissio (of a slave under 
thirty years or as a token of particular gratitude) the 
fairness of the motives was examined by the compe¬ 
tent offidal through a causae probatio. —See senatus¬ 
consultum pegasianum. 

Lcoofaard. RE 3; De Domhrids, AuPer 58 (1947-48) 109. 

Causam perorare (orare). To argue the case before 
the judge (see iudex). 

Causa perpetua. See perpetua causa. 

Causaria. See missio. 

Causas agere. See the following item. 

Causas dicere. To plead the causes of others before 
the courts as an advocate. Hence causidicus = the 
advocate. Syn. causas agere, orare. 

Causidicus. See causas dicere, advocatus. 

Knbitscbek, RE 3; Conrat, Mil. Fitting 1 (1907) 303. 
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Cautela. Used by Justinian's compilers in lieu of 
cautio. — See cautio. 

Guaraeri-Ciuti, Indic? (1927) 16. 

Cautio. Denotes the obiigation assumed as a guaranty 
for the execution of an already cxisting obligation or 
of a duty which is not protected by the law. The 
shnplest form ( nuda cautio) is a promise by a mere 
stipulatio (nuda stipulatio, repromissio) which gives 
the creditor the advantages of a stipulatory obliga¬ 
tion. Other forms were a pledge ( pignus or hypo¬ 
theca) or guaranty assum ed by a person other than 
the principal debtor (a surety). “A thing gives more 
security than a person” (D. 50, 17, 25). Also an 
oath (cautio iuratoria) was used to strengthen an 
obligation. For the different application of cautiones, 
which frequently are called simply stipulationes, see 
the following items. Cautio is also used to indicate 
a written dedaration of the debtor confirming his 
obligation and issued for the purpose of evidence. 
For die application of cautio with reference to a 
preceding stipulatio, see cautio stipulatobia. —See 

STIPULATIO, SATISDATIO, IDONEUS, REPROMISSIO. 
Leonhard, RE 3; Humbert, DS 1; Laborderie, Renue 
ginerale de droit 33 (1909) 439; A. Palenno, II procedi- 
mento contion a l e nel dir. rom, 1942. 

Cautio amplius non agi (peti). A cautio given by 
the plaindff who acts on behalf of another person as 
his procurator ( procuratorio nomine) to guarantee 
the defendant that he would not be sued for the same 
claim again by the princpaL—See procurator 
Debray, NHRD 36 (1912) 3; A. Palenoo, Procedimento 
cautionale cit., 23. 

Cautio damni infecti. A security given against ap- 
prehended damage. The pertinent stipulatio created 
a legal de betwee n the owner of the immovable threat- 
ened and the owner of the adjacent building the run- 
down condidons of which endangered the former’s 
property. If the cautio damni infecti was refused 
and later damage was really done, the praetor granted 
the owner of the damaged property an aedon with a 
fieddous formula based on the fiction that cautio 
damni infecti had been given.—D. 292. —See DAM¬ 
NUM INFECTUM, scissio in possessionem damni in* 
pecti causa. 

G. Branca, Dauno temuto, 1937; Palenno, op. cit. 35. 

Caudo de bonis (dotibus) conferendis. A cautio by 
which an emandpated son or draughter promised to 
accomplish their dudes of collatio. —See collatio 

BONORUM, COLLATIO DOTIS. 

A. Guarino, Collatio bonorum, 1937. 

Cautio de dolo. See dolus, stipulatio de dolo. 

Cautio de evictione. See evictio. 

. Cautio de non amplius turbando. A cautio given by 
the defendant in an actio negatoria to the effect 
that he wiH not disturb the owner of a plot of land 
by daiming a servitude thereon. A similar cautio 
is given in an actio confessoria to the benefidary of 
a servitude by the defendant binding himself not to 


put any obstade in the exercise of the servitude.— 
See vindicatio servitutis. 

Cautio de rato (cautio ratam rem dominum habi¬ 
turum). A cautio given in a trial by a representa- 
tive (procurator) of the creditor to the effect that 
the latter (the principal, dominus negotii) will ap- 
prove of what his procurator had done and will not 
sue the debtor a second time in the same matter. 
Tutors and curators as well had to give sucti a 
security in the name of their wards. In later law 
the cautio de rato was required onlv when there were 
reasonable doubts about the powers of the representa- 
tive (for instancc, in the case of absence of the prin- 
tipaL—See procurator, tutor, cautio amplius 

NON AGL 

Palenno, op. at. 23. 

Cautio de servo persequendo. A security given by a 
person holding another’s slave for the pursuit of the 
latter in case he would run away. —See servus fugi¬ 
tivus. 

Cautio ex lege Falddia. A security given the heir by 
the legatee to retura what he might receive beyond 
die limits established by the lex Falddia. —See lex 
falcidia. 

Cautio ex operis novi nuntiatione. See operis novi 
NUNTIATIO. 

Cautio fructuaria. See cautio usufructuaria 
(syn.). 

Cautio indemnitatis. A security given a person that 
he would not suffer any loss or damage from a trans» 
action or an event which may happen. 

Cautio iudicatum solvi See i udi catum. 

Bnmelli, It DI 3; Duqnesne. Mil Gerardin, 1907; idem. 
Mil Fittmg 1 (1907); Palenno. op. cit. 22; P. Gap- 
Lnfnr, Cis., Tbese, Paris, 1906. 

Cautio iudicio sisti. A security given by the defendant 
to appear in court.—See vadimonium, exsecutor 

Cautio iuratoria. The strengthening of an obligation 
by oath.—See iusiurandum, cautio. 

Cautio legatorum nomine. A security given by the 
heir that all that the testator ordered in connection 
with a legacy would be fulfilled. In the case of re- 
fusal by the heir to assume this obligation by stipu¬ 
latio the legatee might ask the praetor to be put in 
possession of the heir's p r op er t y ( missio in possessi¬ 
onem legatorum servandorum causa) .—See legatum, 

MISSIO IN POSSESSIONEM. 

Palenno, op. cit. 41, 93; Solazri, RISC 86 (1949) 38. 

Cautio Muciana. A security given by a legatee (ex- 
tended later to beirs) to whom a legacy was be- 
queathed under a negative condition that he would 
not do a certain thing. The fulfillment of such a 
condition could be established only at the death of 
the legatee. In order to give the legatee the oppor¬ 
tuni ty of receiving the legacy during his lifedme this 
cautio was introduced (by the Republican jurist 
Q. Mucius Scaevola) by which he obligated himself 
not to act against the condition ixnposed. If, despite 
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this promise he did the act forbidden, he was com- 
pelled to retura all that he benefited by the legacy 
induding the profits (fructus). 

Kubler, RE 16, 445; Bozxi, ND1 3; Levy, ZSS 24 (1904) 
122; H. Kruger, Mil Girard 2 (1912); Beseler, ZSS 47 
(1927) 60; Solaxii, SDHI 10 (1944) ; B. Bioodi. Succes- 
sion* testamentaria, 1943, 545; idtm, BIDR 49-50 (1947) 
241. 

Cautio pro praede litis et vindiciarum. A security 
connected with the proceedings with sponsio (agere 
fer sponsionem) and given by the party who re- 
ceived the temporary possession of the object in dis- 
pute, in order to guarantee its restitution together with 
the fruits in the case he lost the suit—S praedes 

LITIS ET VINDICIARUM. 

Palenno, of. cii. 21. 

Cautio ratam rem dominum habiturum. See cautio 

DE RATO. 

Cautio rei uxoriae. A stipulation conceraing the resti¬ 
tution of the dowry in case of divorce.—See dos. 

Cautio rem adulescentis salvam fore. See the fol- 
lowing item. 

Berger, RE 15, 1878. 

Cautio rem pupilli salvam fore. A guaranty given 
by the guardian to the effect that his administradon 
of the ward’s patrimony will not prove detrimental 
to it Testamentaiy guardians were free from giving 
such a securi ty. A similar cautio (rem adulescentis 
salvam fore) was imposed on the curator of a minor. 
—Inst. 1-24; D. 46.6; C. 5.42.—See tutela, curator 
minoris. 

Sachers, RE 7A, 1569; H. Wevmuller, Contributum i 
fkistoire d* factio tutelae, 1901; Rotoodi, Scritti 2 (1922, 
ex 1912) 268; Palenno, of. di., possim. 

Cautio stipulatoris. (A non-Roman term.) A writ- 
ten dee . i ratior, by a debtor confirming that he as- 
sumed an obligati on through stipulatio. The frequent 
usage of sudi documents in postclassical devdopment 
influenced the transformation of the stipulatio into a 
written form of promise since the legisladon of the 
later emperors considered a m itt e» dedaration of 
promise a sufficient proof that an oral stipulatio had 
taken place regardless of whether this has happened 
or not.—See stipulatio. 

Platon, KHRD 33 (19091 438; Riccobono, ZSS 35 (1914) 
217; 43 (1922) 262; H. Steinacker, Die antiken Grund- 
lagen der frukmittelalterlichen, Uricum 1927, 83; P. 
Collinet Studes kutorujues smr le droit de Justisuen 1 
(1912) 59; V. De Gautard, Les rofforts entre le stipu¬ 
lation et fierit stipulatoire, These, Lausazme, 1931; A. 
Segre, Aeg 25 (1945 ) 65. 

Cautio suspecti heredis. See satisdatio suspecti 

HEREDIS. 

Cautio usufructuaria. A securi ty given by the usu- 
fructuary to the owner of the res in usufructu to 
guarantee that he would fulfill his dudes and would 
not abuse his rights as an usufructuary.—D. 7.9. 

R. de R n ggi ero, St Sdaloja 1 (1905); Grosso, ATor 72 
(1936); Palenno, of. dt. 39, 101 

Cautio vadimonium sisti. See vadimonium. 


Cautum (caveri) iubere. The order of the praetor to 
give securitv (cautio). Ant. cautum denegare. 
Woess, ZSS 53 (1933) 378; Palenno, Procedimento 
cautionale, 1942, 62. 

Cavere. To give securi ty through a cautio (stipu¬ 
latio, pignus, surety).—See idoneus. 

Cavere. (When referring to the jurists’ activhy.) 
Drafting agreements (sponsiones, mancipationes) and 
last wills which the jurists composed upon request of 
private individuals. 

Leonhard, RE 3, 1085; Berger, RE 10. 1161 

Caveri. (When referring to provisions of statutes 
["lege cavetur"], senatusconsults, etc.) The statute 
(senatusconsult) provides that . . . With reference 
to last wills and testamen ts caveri denotes die dis- 
posidons of the testator. 

Cedere. (Transitive.) To cede, transfer to another a 
right or an aedon or to constitute a servitude (cedere 
usum fructum, aquaeductum, etc.) in favor of an¬ 
other.—See cessio. 

Cedere. (Intransidve.) With regard to terms fixed 
for the fulfillment of an obligadon: dies cedit means 
the day “on which the sum is beginning to be owed”; 
dies venit = the day “on which the sum due can be 
demanded (sued for)” (D. 50.16213 pr.). For 
legades, see dies cedens. 

Cedere actione (lite). To recede trom, to withdraw, 
an aedon. Syn. desistere. 

Leonhard. RE 3. 

Cedere actionem. See cessio. 

Cedere bonis. See cessio bonorum. 

Cedere foro. To leave the forum, i.e., when a money- 
banker (nummularius) gave up his place of business 
on the forum because of bankruptey. 

Cedere in iure. See in iure cessio. 

Celeres. Cavalrymen in the earlier times. They were 
organized in three centuriae, each recruited from one 
of the original three Roman tribus, and were com- 
manded by tribuni celerum. —See tribus, ramnes. 
Kubler, RE 6, 272; SagKo, DS 1; Berger, RE SuppL 7, 
397 (s.v. Lex /unia). 

Celsitudo. An honoriiic dtle of the emperor (celsitudo 
imperatoria). The emperors addressed the praefecti 
praetorio in rescripts with celsitudo (“your high- 
ness”).—Syn. amplitudo. 

P. Koch, Bysantinische Beomtentitel, 1905, 106. 

Celsus, P. Iuventius. A prominent Roman jurist of 
the first decades of the second century after Christ 
He succeeded his father, P. Iuventius Celsus the 
Older, a less known jurist, in the leadership of the 
Proculian School. Celsus was praetor, consul and 
member of the Emperor Hadrian's counciL Among 
his works Digesta, Epistulae and Quaestiones are of 
a high value. 

Diehl, RE 10,1363; Orestaso, NDI3; Giaaturco, St Fadda 
5 (1906); F. Stella-Maranca, Intomo ai framm enti di 
Celso, 1915. 
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Censere. Used for the resoludons of the senete ( sena¬ 
tus censuit or censuerunt [zc. senatores]). Censere, 
with reference to censors and their subordinates, in- 
dicates the acti vi ty connected with the evaluation of 
the dtizens’ property for tax purposes. 

Censitores. (Syn. censores.) Appraisers, spedal of» 
fimis in the Uter Em pire sent to provinces for the 
purpose of estimatiem of landed property in connec- 
don with the assessment of taxes.—C. 11.58- 

Ccnsitus. (From censeri.) A taxpeyer whose prop¬ 
erty has been esdmated and charged with a land-tax. 
Later, the payer of a poll-tax was also called censitus. 
And incensitus. —C 11.48-; 50. 

Censores. Censorship was created in 443 B.c. as a 
non-permanent magistracy. Censores were elected 
once in five years (lustrum) and were in office for 
eighteen months. Thus through three years and a 
half there were no censors at ali, and during that 
dzne their funedons passed to other magistrales, 
chiefly the consuis. The censores had no imperium, 
and yet their authority was excepdonally great so 
that even ex-consuis competed for censorship. Their 
ordinances were valid for the whole quinquennial 
period unril the appointment of new censors. Their 
most important tasks were the preparadon of the 
census and making the list of the senators (lectio 
senatus). For further funedons of the censores 
and various problems connected with censorship see 

CUSA MORUM. NOTA, LEGES CENSORIAE, TABULAE CEN¬ 
SORIAE, LEX DE CENSORIA POTESTATE, LEX AEMILIA, 
LEX OVINIA, LEX PUBLILIA PHILONIS, TRIBUS, CENSUS 

equitum. The censorship lost its importance in the 
late first century after ChrisL 

Kubitschek, RE 3; Hmnbert, DS 1; Manca. WDl 3; 
De Ruggicro, DE 2; Treve*. OCD; U. Nowak. Die 
Strafverhangungen der c., Di**. Breslao. 1909; O. Lene, 
Zur Gesck. der rom. Zensur 1 (1909); E. * 

Die Sittenaufsieht der Zentoren, 1938; Klotz, Rkemisches 
Museum fur Philologis, 1939; Placby, BIDR 47 (1940) 
104; R. V. Cram. Hanmrd St of Class. Philology 51 
(1940) 71; A. Caldrriw. La censura m Roum antica, 1944; 
Siber, Fsckr Schuls 1 (1951) 466. 

Censorius. (Adj.) Co nn ected with die office and 
funedons of the censors.—See nota, leges censo¬ 
riae, LEX DE CENSORIA POTESTATE. 

Censorios. (Noun.) An ex-censor. 

Censu manumissio. See manumissio censu. 

Censuales. Offirials of the later Empire, in Rome and 
Constandnople, subordinate to die praefectus urbi and 
concemed with the taxadon of senators and various 
other matters, similar to those which in the Republic 
belonged to die tasks of aediles (games, administra- 
don at public buildings, survey of students studying 
in the capital, police funedons, and die like). In 
other cides censuales were primarily acdve in m a l d ng 
taxadon lists.—See magister census. —C. 1071. 
Seeck, RE 3. 

Censualis. (Adj.) See census, forma censualis. 

Census. The registration of dtizens combined with 


[trams. amer. no. soc. 

the esdmadon of their property and their.assignment 
to centuriae. Upon summons by the censors the 
head of a family had to appear before them and make 
a dedaradon under oath ( professio censualis) con- 
cerning his family and property. Taxadon (as long 
as direct taxadon in Italy existed, Le., undl 167 
R.c) followed the evaluation of die property. By 
an edict preceding die census (lex censui censendo), 
the censors announced publidy die principies to be 
observed in making the returns requiret., and the 
rules they would follow in the evaluation of die 
moral conduct of the dtizens.—See nota censoria, 
forma censualis, a censibus. Census is also die 
term for the list of the taxpayers.—D. 50.15; C 
11-58; 49. 

Kubttschek, RE 3; Seeck, RE 5, 1184; Schwafan, RE 
7A, 63; Kalopothaket, DE 2; Stevetuoo, OCD; Garofalo, 
BIDR 13 (1900) 273; Cavaignac, Retme de pkilologie 
1934, 72; Boorne, Classical Weekly 45 (1951/2) 152. 

Census equitum. The inspection of cavalrymen and 
their horses by die censors. 

Centenarius. An offidal with a salary of 100,000 
sesterces (since the time of Hadrian). Also a pri¬ 
vate individual with a pr ope r t y valued at die sum 
mentioned above. 

Centesima. (Sc. usura.) One per cent interest per 
month, Lc, 12 per cent per annum.—See usurae 
centesimae. 

Kubitscfadc, RE 3; Hmnbert, DS l. 

Centesima rerum venalium. A tax on sales at auc- 
don (one per cent) introduced by Augustus, reduced 
by Tiberius to ducentesima (one-half per cent), theu 
again restored as centesima. 

Kubttschek, RE 3; Mmchella. UDI; Roctowzew, DE 2, 
582; R. Cagnat, £t. historiques tur les imfits indirecte i 
Rome, 1882, 227. 

Centonarii. Voluntary firemen.—See fabri. 

H. J. Loeae, Industry and commeres m R., 1938, 73. 

Centumviri. A spedal court for trials conceraing in- 
heritances and pr ope r t y affairs (vindicationes) of a 
higher value. The centum viral panel was composed 
originally of 105 jurors (3 from each ot the 35 
tribus) divided into groups (tribunalia). Later 
their number increased to 180. After the normal 
procedure m nere (before the magistrale) the mat- 
ter went to a court selected from the centumviral 
list The form of proceeding before the centumviri 
was always the legis actio, even when this form was 
generally subsdtuted by the formulary procedure. 
The centumviri disappeared in the third ce n t ur y 
after ChrisL—See lex cbefereia, hasta, frovo- 

CATIO. 

Wlassak, RE 3; Gayet, DS 1; MoMhdla, ND1 3; De 
Rncgiero, DE 2; B erger , OCD ; Olmer-Martin, Le tri¬ 
bunal des c., 1904; JobM-DuvRl, NRHD 28-29 (1904- 
1905) ; F. Boza, Sulla comfetenm dei c., 1928; Koee fa a ker , 
ZSS 50 (1930) 679; M. Nicolau, Coum liberalis, 1933, 35. 

Centuria. Tradidon ascribes to the king Servius Tul¬ 
lius the organizadon of the Roman people (well-to-do 
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men, capable to military Service) in centuriae (units 
of about a hundred persons) which assembled in so- 
called comitia centuriata. The connecdon of this 
political reiorin with the military formations is ob- 
vious. This tradition is rejected by many scholars 
as unreliable. As a military unit the centuria is a 
group of one hundred (later less) soldiers, under 
the command of a centurio. In later development 
sixty centuriae formed a legion.—See comitia cen¬ 
turiata (BibL), PROLETARII. 

Kubitsehek. RE 3; Hmnbert. DS 1; Moschella, NDI 3; 
De Ruggiero, DE 2; Martmgljr, OCD; A. Rosenberg, 
Zenturienverjassung, 1911; Giorgi, L* origini delf ordina- 
mento centuriato. St storici per rantiekitd elastica 5 
(1912) ; Arangio-Rirr. La riforma delTordinamento cen¬ 
turiato, Scr Arno, 1928; H. M. D. Parker, The Rom. 
legioni, 1928; Fraccaro, St Bonjante 1 (1929) 103; idem, 
Atk 12 (1934); De Sanctis, Rio. « filol. e tfistnuione 
claxs. 1933; Zancan, AVen 1933-34, 869; G. Giannelli, 
A tene e Roma 37 (1935); Cavaignac, RIDA 2 (=Mil 
De Visscher 1 (1949) 173. 

Centuria praerogativa. The centuria which, selected 
by lot, voted first in the comitia centuriata. 

Centuria vigilum. See vigiles. 

Centurio. The military commander of a centuria. The 
centuriones of the first line ( hastati) were of a lower 
rank than those of the second line ( principes); the 
latter were of a lower rank than those of the third 
line (triarii). The first centurio in the legion was 
the centurio primi pili or primipilus. —See centuria 
(BibL). 

Domaszewsld, RE 3; Parker, OCD; Th. Wegelebcn. Die 
Rangordnung der rom. Centurionen, Diss. Berlin, 1913; 
Parker, JRS 26 (1936) 45; De Laet, AntCl 9 (1940) 13. 

Cerae. Wax-tablets. They were used for short letters, 
receipts, briei wrirten agreements, testaments and 
codidls (codicilli cerati ). Syn. tabellae ceratae. —See 
APOCHAE POMPEIANAE. 

Lafayc, DS 5, p. 3 (s.v. tabellae). 

Cernere hereditatem. See cretio. 

Certa et sollemnia verba. See verba certa et sol¬ 
lemnia, SOLLEMNIA VERBA. 

Pertamen. (From certare = to fight) Applied to 
lawsuits. 

Certum. (Noun.) A fixed sum or quanthy of things 
being the object of an obligation or of a daim in a 
trial (obligatio certi, condictio certi, certum petere). 
Certum is “where the object (quid), the quality 
(quale), and the quantitv (quantum) is expressly 
evident” (D. 45.174). Ant incertum. The dis- 
tinction certum—incertum is i m po r tant in the law of 
obligations and in the civil procedure.—C. 42. —See 
CERTUS, CONDICTIO CERTI, CONDICTIO INCERTI, LEGIS 
ACTIO PER CONDICTIONEM, LEGIS ACTIO PER IUDICIS 
POSTULATIONEM. 

Certus. Exacdy d etemi ined, such as a sum of money, 
a spedfic object, the price in a sale (pretium), a slave 
mdicated by name, a limited plot of land (fundus 
Cornelianus), a date fixed-by calendar, a determined 


place (see actio de eo quod certo loco), etc.—See 

CONDICTIO CERTAE PECUNIAE, CONDICTIO CERTAE REL 

Cessare (cessatio). When reierring to actions, proce- 
dural measures, or statutory provisi ons, to become 
inapplicable, unsuitable, to lose validity. When 
used of a person bound to do something (a guardian, 
procurator, debtor) = to neglect, to fail to fulfil his 
duties. 

Cessicius tutor. See tutor CESSiaus, in iure cessio 

TUTELAE. 

Cessio. The transfer of a creditor’s rights to another 
person. It was not directly feasible in Roman classi- 
cal law. The obligatory relationship (obligatio) was 
strictly personaL The transfer could, however, be 
managed in another way, ehher by a novatory promi se 
of the debtor to pay to a new creditor (die trans- 
ieree) the thing he owed the former creditor, or by 
the transfer of the aaion against the debtor by ap- 
pointment of the transferee as the creditoris repre- 
sentadve through a mandate (cedere, mandare, trans¬ 
ferre actionem) to sue the debtor. The cessionary 
was procurator m rem suam (a representative on 
bchalf of his own) inasmuch as the condemnadon of 
the debtor was in his favor. This form of cessio was 
more popular because the first way (novatio) was 
impossible if the debtor refused to cooperate. But 
certain inconveniences were involved in a cessio 
actionis, too, because the debtor might pay the iormer 
creditor undl the aedon of the cessionary was broughl 
against him, and, besides, the appointment of the 
transferee by mandatum became invalid through the 
death of the primary creditor (the mandator). In 
the later law a nodficadon of the cession periormed, 
made to the debtor by the creditor, improved the 
situadon of the cessionary. In further development 
the cessionary was granted, in certain spedfic cases, 
an actio utilis against the debtor. This became a 
general rule in Justinian’s law.—See ben ef ici u m 

CEDENDARUM ACTIONUM, LEE ANASTASIANA. 

BioodL NDI 3; Schulx, ZSS 27 (1906) 82; Eisele, Wd. 
46; Beseler, Beitrage 3 (1913) 172; Drechsler, Actio 
utilis des Cessionars, Diss. Freiburg, 1914. 

Cessio bonorum. A debtor who became insolvest 
without his fault might voluntarily surrender his 
property to the credhors in order to avoid an execu- 
tion by a compulsory sale thereof which involved 
infamy. The measure was introduced in favor of 
the debtors by the Lex Iulia de cessione bonorum. 
—D. 423; C. 771. 

Wlunk, RE 3; West,. RE Snppl. 6, 61; Hmnbert, DS 1 
(s.v. bonorum c.) ; Dooatnti, NDI 3; Zanxucchi, BIDR 
29 (1918) 71; Gninoan, La c. b.. Paris, 1920; Woess, 
ZSS 43 (1923) 485; S. Solaza, Comcorto dei creditori 4 
(1943) 130; Acto Divi Augusti 1 (1945) 152 (BibL). 

Cessio in iure. See in iure cessio. 

Ceteri (ceterae). Used by the compilers in order to 
introduce a generalizadon of what originally r e f e r red 
only to a certain category of persons or things (as, 
for instance, heredes et ceteri successores, ceteri con- 
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tractus). —See bonorum possessio, successores 

C E T ER I. 

Guuneri-Gtid, Indice delle parole, ttsJ (1927) 17. 

Charisius, Aurelius Arcadius. A little known jurist 
ai the late third or the first half of the fourth century 
after Christi He wrote monographs on the office of 
the praefectus praetorio, on witnesses and on public 
charges (munera). 

Jon, RE 3, 2146. 

Charta. The material on which a document is written. 
In the later Empire the term (or chartula) indicates 
the document itself. 

L. De Sario, II documento oggetto di rapporti, 1935, 33. 

Chartularius. An official in the late Em pire dealing 
primarily with the registers of taxpayers.—C. 12.49. 

Chirographum. A promissory note written by the 
debtor and delivered to the creditor. Gaius mea* 
tions it as a litterarum obligatio used by peregrmes 
(the name [= handwriting] reveals die Greek origin 
of the institudon). Used by Romans the chiro¬ 
graphum had the value ai any written document, 
and was considered only an evidence of a previous 
stipulatio. It was later applied even without a pre- 
ceding stipulatory promise. An exceptio non nu¬ 
meratae pecuniae (Le. an objecdon to the effect tfaat 
the creditor did not giwe any money to the debtor) 
could be opposed to a daim from a chirographum, 
but only within five years after the issuance of the 
chirographum (two years in Jusdnian’s law). Later 
it could not be oppugned at alL—C. 826. 

Lecrinia, DS 5. 156; M. Kroell, Le rile de ticrit dans 
Ia preuve de contrai, 1906, 137; Messisa-Vitrano, AG 80 
(1908) 94; Riccobono, ZSS 43 (1922) 320; Arangio-Rnix, 
FIR 3 (1943) oo. 130; L. de Sario, II documento come 
oggetto dei rapporti (1935) 7, 35. 

Christiani. In pagan Rome Chrisdans were considered 
enemies ai the state (hostes publici) and as such they 
were exposed to persecudon and punishment for 
crimen molestatis. Besides, the secret meedngs of 
the Chrisdans were punishable under die lex Iulia 
de collegiis as illicit assodadons (collegia illicita). 
Sdll in the early third century mendons ai illicita 
Christianorum coitio (gathering) appear; it is likely 
that a spedal enactxnent was later issued against 
Chrisdan assodadons. A milder pracdce was exer- 
dsed with regard to the so-called collegia funera¬ 
ticia (tenuiorum), but administrative coerrive 
measures ordered in police proceedings (coercitio) 
by the discredonary power of the magistrates were 
always applicable. Refusal to take part in religious 
ceremonies dedicated to the celebradon of gods or 
die emperor as a god was considered as a confession 
to profess Christianity in the same measure as an 
open dedaradon, ‘T am a Christian,” sufficed for an 
accusadon of crimen maiestatis. A pardcular prac¬ 
dce v.-as introduced in connection with the persecu¬ 
don by die emperor Dedus; the producdon of a 
cerdficate tfaat an mdividual partiapated in pagan 


sacrifices issued by a competent commission was an 
evidence that he was not a Christian; see ubeu.cs 
libellatici. —C. 1.10.—See crimen maiestatis, 
ecclesia. 

U. Conrat (Cohn), Die Christenverfolgnngen, 1897; lltt- 
tinfly, OCD (t... persecutio) ; Mommsen. Juristische 
Schriften 3 (1907, ex 1890) 389; R. Rota, II delitto poli¬ 
tico nelTeti antico, 1907, 138; Cocta. Crimini e pene, 1921, 
105 (BibL); SaleiUes, Mei Girard 2 (1912); Vitale. 
Rev. de pkitologie 49 (1925) ; Scfanorr ▼. u u Gesth. 
der juristiscken Person 1 (1933 ) 243; P. W. Duff, Per- 
sonolity in Rom. private law, 1938, 169; Lery, BIDR 4S 
(1938) 122; G. Borini, La propriet ecclesiastica e Iu 
conditione giuridica delta CUesa, 1949, 141 

Cibaria. Food, provisions. Interpretadve rules for 
cibaria in legades are abundant in juristic wridngs. 
Cibaria is also the daily remtmeradon granted to 
imperial offidals during their Service travels through 
the empire.—D. 34.1.—See salarium. 

Fkbicer, RE 3; Foarnier, DS 2. 

Cingulum. A girdle. In later imperial consdtudons 
it denotes symbolically the rank of a higfa dvil or 
military state offidaL 
KubJer, RE 7A, 2024. 

Cinna. An unknown jurist of the first half of the 
first century after Christ. 

Bener, RE SuppL 3. 250. 

Cino da Pistoia. A renowned postglossator (died 
1314).—See glossatores. 

Monti, NDI 3 (BibL). 

Cippus. A boundary stone. Syn. terminus. —See ter¬ 
minare. 

Circumcisio. Circumdsion was first generally pro- 
hibited by Hadrian. Later Antoninus Pius permitted 
it as a spedal concession to Jews. The interdicdon 
of circumcisio of slaves was always in force, but evi- 
dendy it was practiced since several imperial consd- 
tutions repeated the prohibidon. A drcumdsed slave 
became free.—C. 1.10. 

Hitzic. RE 3; ZmigrTder-Konopka, Lee Rommns et la 
circoncision des Juifs, Eos 33 (1931) 334. 

Circumscribere (circumscriptio). To defraud the 
partner in a transacti on. It is a sta tuto ry term in 
the LEX plaetoria which forbade the circumscriptio 
adulescentium (defrauding yotmg men). 

Hnmbert, DS 1. 

Circumvenire legem. To evade a law by trickery. 

Citra causae cognitionem. Without investigation of 
the truth. Certain dedaradons of individuals made 
before an offidal (professiones) were accepted for 
registradon only on the ground of the person’s alle- 
gadons. Similarly some orders of the praetor were 
issued on the assumpdon that what has been proffered 
by the party was true, without any further examina- 
don of the factual or legal situadon. A typical case 
of such procedure is the issuance of an interdicti— 
See causae cognitio, interdictum. 

Mo ntere cchi. Aeg 28 (1948) 141 
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Citare. To call a person to court as a witness. The 
terxn is not syn. with in ius vocare (see in ius 
vocatio). 

Civilis. Connected with the cives (citizens) or a 
civitas (state, aty, communit?). When opposed to 
criminalis, civilis means a private matter as contrasted 
with a criminal one. Another juxtaposition is 
civilis—naturalis (possessio, obligatio ) in which civi¬ 
lis alludes to a connection with the ius civile, whereas 
naturalis lacks sudi a connecti on and means only a 
natural, real state of things.—See ius civile, 

NATURALIS. 

Civiliter. Opposed to criminaliter = through a dvil 
trial; opposed to naturaliter — according to ius civile. 

Civis. A Roman Citizen (also ervis Romanus), unless 
a atizen oi another aty or state is meant.—See 
civitas eo vana. 

Civis Romanus. A Roman atizen, Le., any person 
who either by birth or otherwise became an integral 
part of the Roman people (populus Romanus) and 
as such enjoyed public and private rights connected 
with Roman atizenship. Onlv a small gronp of 
citizens (not born as Roman atizens) was deprived 
oi public rights, e.g., cives sine suffragio, former 
slaves (freedmen and in certain cases former pere- 
grines.—See civitas, bomana, civitates sine suf- 

FEAGIO. 

De Ruggiero, DE 2; Levy-Bruhl, ACDR Roma 2, 471. 

Civitas Romana. Roman atizenship. Beside ireedom 
(status libertatis) Roman atizenship was an essential 
condition for being subject of rights, both private and 
public Citizenship was acquired prindpally by birth 
of parents. Roman citizens. A child born in a legiti- 
mate marriage, was Roman atizen, even if the father 
alone was atizen, for children took status of their 
fathers. Therefore, a child born ex iustis nuptiis oi 
a peregrine father and a Roman mother, was a pere¬ 
grine Dedsive was the status at the time of con¬ 
cepti on. See lex mi nicia. Through manuxnission 
a slave became not only free but also a Roman atizen. 
Admission of peregrines to Roman citizenship was 
effected by a spedal concession either in favor of 
individuals or larger groups, inhabitants of a aty or 
country. Under the Republic, Roman atizenship was 
granted by the Roman people and later by the em- 
peror. Particular Services rendered to the state 
(militarv Service or spedal merits, see also lex 
visellia) were the occasion for granting atizenship 
to individuals (viritim, singillatim). Political tend- 
endes dictated the acceptance oi fordgn elements in 
larger groups into the orbit of Roman citizenship. 
Between 90 and 87 a.c. the whole of Italy obtained 
Roman atizenship; later it was extended gradually 
to dties and provinces abroad until the Emperor 
Caracalla (aj>. 212, Dig. J 5.17) granted Roman 
atizenship to all inhabitants u of die Roman world” 
(m orbe Romano), with the exception of dediticii. 


See con s t i t u t i o antoniniana. The rights oi the 
Roman atizens comprized the right to compete for 
a magistracy (ius honorum), to vote in public assem- 
blies (ius suffragii), to appeal to the people in the 
case oi condemnati on in a criminal trial, to condude 
a Roman marriage, full legal capadty and admission 
to solemn legal Roman forms. Among the duties of 
a Roman atizen the prindpal was military Service in 
a legion and payment oi taxes which in the course of 
times were subject to various refonns. The loss of 
liberty (capitis deminutio maxima) involved the loss 
of atizenship, but there was also a loss of atizenship 
without loss oi liberty (capitis deminutio media), as 
in the case of interdictio aqua et igni or deportatio. 
—See caput, BEiEcno civitatis. 

Romeoann. RE SuppL 1, 304; H u m bert , DS 1; De 
Ruggiero, DE 2 ; Coiagroiso, NDl 3. 201; Sherwin-White, 
OCD (s.v. dtizensbip); C E. Goodfellow, Roman citisen- 
sUp, 1933; Zancan, Ven 95 (1935/6) ; Bernardi, Ath 16 
(1938) 239; A. N. Sherwin-White, The Roman eitiaenship 
1939; Lomtardi, AG 126 (1941) 192; De Viucfaer, La 
dualiti i* droits is cite iens le mande romain, Bull. CL 
de Lettres Acad. Royale de Belgique 33 (1947) 50; idem, 
AnCat 3 (1949) 1; Arangio-Ruix, Ser Camelutti 4 (1950) 
53; Schonbaner, Anaeiger Akad. d. Wissensch. Wien, 
hist.-philos. Klaue, 1949, 343; idem, Jour. Juristie Papy 
rology 6 (1952) 17; Niccolini, Atti Accad. Line 1946; 
C Castello, Lac quiito della eittadinoma e i euoi rifiesti 
nsl dxr. rom.. 1951; De Visscber, ADO-R1DA 1 (1952) 
401. 

Civitas optimo iure. Roman atizenship granted to 
fordgners (or munidpalities) with all the rights 
enjoyed by a native Roman atizen. 

Civitates (civitas). All cives (atizens) of a larger or 
smaller territoria!, political unit (state, aty, colony, 
muniapality) fonn a civitas. Hence the term is also 
applied to an autonomous unit itself and the R ornans 
speak of their own state as a civitas ("nostra") as 
well as of other States (civitas Atheniensium) or a 
group oi States (civitates Graecorum). The term is, 
however, espedally used with regard to fordgn civi¬ 
tates (civitates peregrinae) in the sense oi a large 
group of free individuals living togetber and organ- 
ized as a legal sodal unit (societas; Cicero: coetus 
hominum iure sociati. De republ. 6.13.13).—See the 
following items. 

Kornemasn, RE Suppi. 1, 300; Sherwin-White, OCD 195; 
De Ruggiero DE 2; Lombardi, AG 126 (1941) 193. 

Civitates foederatae. ADied dties and communities in 
Italy and the provinces with which Rome conduded 
a treaty (foedus). They enjoyed certain privileges 
and exemption from taxation and lived according to 
thdr own laws (suis legibus uti), but they were sd- 
dom granted exemption from military Service.—See 

FOEDUS. 

Kornemann, RE SuppL 1, 302; De Ruggiero. DE 2, 255; 
Sherwin-White, The Roman eitiaenship, 1939, 157. 

Civitates liberae et immunes. Free dties enjoying a 
high degree oi self-govemment and exemption from 
taxes. The status oi a civitas libera was granted 
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either by a lex data (a charter decreed by the Roman 
peopie, the senate, or later, by the e m pero r ) or by 
a treaty of aDiance ( foedus) with Rome ( civitates 
liberat et foederatae) , by whidi the autonomous posi- 
tion of the civitates Uberat was guaranteed in a 
stronger way since the treaty could not be unilaterally 
revoked, except in the case of war. According to 
a Romae conception “a people is free when it is not 
sobject to the power of another people” (Do 49.15. 
7 . 1 ). 

De Ruffiero, DE 2, 258; Shenrin-White, op. «ii 150; 
Hcum, Die volkrrrtcktlichrn Gntndlagen, Klio, Bdhcft 31 
(1933) 99; Vittinfboff. ZSS 68 (1951) 472. 

Chritates sine suffragio. Gties with limited Roman 
drizenihip, being deprived of the right to vote in the 
popular assemblies. They were not enrolled into a 
Roman tribus, and thus their accession to comitia 
tributa was exduded. 

Kabter, RE 4A, 1897; Konemun, RE SuppL 1, 309; 
ZxnjfTTder-Kooopka, Eos 32 (1929) 587; Benordi, Atk 
1938. 239; Sherwin-White, of. cit. 38; E. Manni. Per la 
storia dei municipii, 1947, 56. 

Civitates stipendiariae. Civitates subject to the pay- 
ment of tribules and imposts to Rome. -Ant civitates 
tmmunes. —See stipendium. 

Clam. Secretly. An act is committed clam when it is 
done with the intendon to conceal it ( animo celandi) 
before another person since otherwise a controversy 
with the latter would be unavoidable. The tenn is 
of particular importance in the doctrine of possessio 
(see clandestina posszssio) and in the interdic- 

T Vli QUOD VI AUT CLAM. 

M. Dsvid, Umterdit quod vi aut clam, 1947, 18. 

Clamor. A friendly eail, applause. It is the most usual 
element of acclamatio. As a cry in danger it had 
a certain importance in connection with the theft 
( furtum ) when a person surprised and attacked by 
a burglar called for help. Already the Twehre Tables 
mention the clamor applied in a similar situation 
(endoplorato). 

Berfer, St Albertoni 1 (1933) 381; Wieacker, Ftchr 
Wtngtr 1 (1944) 129. 

Clandestina possessio. Possession acquired secretly 
(see clam) against or without the will of the owner 
or the sctual possessor. Such possession was stig- 
madzed as possessio vitiosa (= defective) and was 
exposed to an exceptio vitiosae possessionis by the 
person from whom the thing had been taken a way. 
—See posszssio, iniusta. 

Clara persona. A senator or his wife. Execution on 
their property in the case of insolvency was made in 
a milder form {honestius) ; there was no missio in 
possessionem and the sale of the p rop er t y was per* 
formed according to a senatusconsult (of an unknown 
date) by a spectat curator ( curator distrahendorum 
bonorum gratia). 

Clarigatio. A solemn oral dedaradcm addressed by 
the fetiales in die nante of the Roman people to a 


foreign state. It concerned territories or things 
claimed by the Romans. If the were not 

sadsfied by the foreign state, a formal declarati on of 
war followed.—See indictio belli. 

Vol terra, Scr Camelutti 4 (1950) 245. 

C l a ris s im a t us. The dignity of a person wfao bekmgs 
to the class of clarissimi. Syn. dignitas clarissima .— 
See clarissimus. 

Parissimus. ( Clarissimus vir, clarissima persona .) 
An honorary title of senators and high of&dals of 
senatoria! rank. A senatoris wife had the right to 
the title clarissima. —C. 324; 523.—See claza pe *- 
sona, spectabilis. 

Seeck, RE 3, 2628; P. Koch, Bysantimscke Beamteutitrl, 
1903; De Ruggicro, 2, 267; O. Hirachfeld, Klein*Sskrifuu, 
1913, 647. 

ClassiariL (Sc. milites). Marines in the Roman navy 
(classis). Syn. classici. —C 11.13. 

Classici. See classiabil 

Classicus. A person cnlisted in the first class of 
wealthy persons on occasion of the census. The 
property required was 100,000 asses. Persons listed 
in the lower classes were infra classem. —See lex 
VOCONIA. 

Kubler, RE 3, 2628; Gabba, Atk 27 (1949) 173. 

Passis. The Roman navy. Also the name of die five 
groups of cituens distinguished acc ord ing to their 
wealth in the politico-military teform ascribed to 
Servius Tullius (see centuxia). The classes com- 
prized only the foot-soldiers of die army.—See nau¬ 
archus. 

Kubler, RE 3, 2630; De Rugiero, D£ 2, 271; C G. 
Starr, Jr, The Rem. Imperii Navy. 31 sx.-aj>. 324 
(Ithaca, 1941) ; Widcert, WSrsburger Jakrbicker fur die 
Alt ertumxwi ssensckaft 4 (1949) 100. 

Claudius. This name, particularly in notes to the 
Digesta of the jurist, Q. Cervidius scaevola, refers 
to the jurist, Claudius teypbonixus. 

Clausula. A spedfic legal provision of a statute, a 
senatusconsult or of the praetorian edicL Also a 
particular clause of an agreement between private 
individuals (e.g., of a stipulatio). —See dolus malus, 

NOVA CLAUSULA. 

Leonhard. RE 4. 

Pausula dolL (De dolo malo.) See dolus malus. 

Clausus (elusus). A slave put into jail by his master. 
—See caecer privatus. 

Wen fer, ZSS 61 (1941) 357. 

Paves. Keys. The delivery of claves (traditio cla¬ 
vium) of a stotage-room (a granary or a wine-cellar) 
was considered in later law the delivery of the mer- 
chandise itself by the seller to the buyer. Sudi and 
of delivery is called in literature a "symbolic tradi- 
tion.” 

Riccobono, ZSS 34 (1913) 197; F. Scbulz, Emfiknmg 
m das Studium der Digtsten, 1916, 68. 

Clavus latus. A broad purple stripe on the toga or 
tunic. The clavus latus (laticlavus) on the tunic was 
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a mark oi distinction oi senators and their sons, hence 
the senatorial rank itseli is indicated as latus clavus 
(the bestowal by the emperor = conferre latum cla¬ 
vum; to obtain the senatorial rank upon request = 
impetrare latum clavum). The privilege of a latus 
clavus was later extended to higher digni tari es of the 
eznpire ( laticlavii). Ant. clavus angustus — a narrow 
stripe on the border oi the toga, a distinction mark 
for per sons oi equestrian rank.—See toga prae- 

TEXTA, AD LECTIO. 

Hnla. RE 4, 6; De Rnggiero, DE 2, 306; Balsdon, OCD. 

Clementia. Referred to gradous acts of the emperor. 
Later emperors, Justinian included, like to speak of 
their demency (placet nostrae clementiae). 

D ahhnan w, C. Caesaris, Neue Jakrb. fur IViuensek. und 
J ugendbildung 70 (1934) 17. 

Clementis simus. A title of the emperors since the 
third century. 

De Rnggiero, DE 1 

Clerici The title of the Code of Justinian, 1.3 (De 
episcopis et clericis) contains a series of imperial 
constitutions oi the Christian emperors (aj>. 313- 
534) conceming the particular legal situation of ec- 
desiasdcal per sons and various privileges granted to 
dergymen (in judicial matters, with regard to testa- 
mentary dispositions, exempdon irom guardianship 
and public charges, etc.), 

Genestal, NRHD 32 (1903) 161; F. Ferrari daUe Spade, 
Immuniti ecclesiasticke, AVtn 99 (1939-1940) 115, 162, 
171, 196. 

Clientela. See clientes. 

Clientes. In the earliest period clientes were strangers 
who had migrated to Rome where they submitted 
themsdves to patridan families (gentes) in order to 
obtain their protecti on. Men from vanquished coun- 
tries also looked for a similar relation. (See dedi¬ 
tio.) Clientship created reaprocal dedes. The 
clientes worked for their patrons, who in turn gave 
tbem protecti on in case oi need, espedally in judicial 
matters. The clientes were free men, but in fact 
their situation was half servile. Later their situation 
improved considerably although their sodal authority 
and dignity remained always low. They were per- 
mitted to acquire property and manj’ of them became 
gradually well-to-do people. The clientes had to 
assist the patron and his iamily in the case oi need, 
and to ransom him when he had fallen into captivity. 
They appeared in public as his retainers and were 
subject to his jurisdiction. The whole relationship 
being based on reaprocal confidence (fides) the pa¬ 
tron could not sue his client before court nor testify 
against him. A reaprocal duty bound the dienL 
Fraud committed by the patron on his client stood 
under religious sanctions; the pertinent provision 
derives from the Twdve Tables (sacer esto). Client¬ 
ship (clientela) was hereditary but lost its original 
fore*, and meaning in the course oi time. The 
clientes were gradually absorbed by other strata oi 


the population, primarily by the plebdans. In quite 
a different sense clientes is used with reference to the 
dients of an advocate.—See rus applicationis, do¬ 
tare, gens. 

Pr ement em, RE 4; Humbert, DS 2; Anoa., ND1 3; 
Momigliano, OCD; G. Curis, Clientela e sckiavitu, 1902; 
S. L. Mohler, Clatt. Studiis in honor of J. C. Rolft, Phila¬ 
delphia, 1931, 239; Lemosse, RIDA 3 (= Mil De Vitschtr 
2, 1949) 46. 

Cloaca. A sewer. Protecti on oi public health .salu¬ 
britas civitatum) and of private interests requiret' at 
times the intervention of judicial or administrative 
authorities in the case of defective sewers.—See in¬ 
terdicta DE CLOACIS, INTERDICTA DE REFICIENDO, 
SERV IT U S CLOACAE IMMITTENDAE. -D. 4323. 

Coactio causae (in breve). See causae coniectio. 

Coactor. A collector of taxes or of money paid by 
sellers at a public auction. 

Leist, RE 2, 227; ▼. Pr em e nt e m , RE 4; De Rnggiero, 
DE 2, 314; Platon, NRHD 33 (1909) 149. 

Coactus volui. An expression used in the doctrine of 
metus (duress), indicating that an individual al¬ 
though acting under duress is neverthdess acting 
willingly, something he would not ha ve done if he 
were free (e^., accepting an inheritance under 
duress). This opinion was shared only by a few 
jurists.—See metus. 

U. ▼. Lubtow, Quod metus causa gestum erit, 1932, 61. 

Codex. Wooden tablets covered with wax or sheets 
of papyrus or parchment, bound together in book 
form. A booklet of few pages = codicilli. In the 
late Em pire. coUections of imperial constitutions were 
designated as codices (see below). 

Wuasch. RE 4. 

Codex accepti et expensi (depensi). A cash-book 
into which a Roman used to note the sums recehred 
(acceptum) and paid out (expensum). A codex 
(liber) rationum domesticarum was used for similar 
purposes. The entries might be used as evidence in 
a trial, but they did not have the force of full proof. 
Only bookkeeping of bankers enjoyed particular con¬ 
fidence.—See ARGENTARII, NOMINA ARCARIA, NOMINA 
TRANSSCRIPTIOA. 

Humbert, DS 1; Leonhard, RE 4; Ara. ND1 3; R. 
Bdgel, Rechnungswestn und Buckfuhnmg der Romer 
(KarUruhe, 1904) 181; Votgt, ASackGW 10 (1888) 544, 
551 

Codex Gregorianus. The earliest private, systematic 
collecti on of imperial constitutions, published not be¬ 
fore at). 291 by an unknown author (Gregorius?). 
The oldest constitution is by Hadriam The Codex 
Gregorianus is not preserved and is known in ex- 
cerpts only from the fragmenta vaticana, collatio, 

CONSULTATIO, LEX ROMANA BURGUNDIONUM, LEX 
romana visigothorum, and an appendix thereto. 
A continuation of this collection is the Codex Hermo- 
genianus. Both compilations acquired seemingly a 
considerable authority although composed as private 
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enterprises, since Justinian refers to them as the 
sources for his Code. 

Editioni: G. HaeneL Corpus turis anteiustiniam 2 (1837) ; 
P. Kruger, ColUetio 3. 224; Baviera, FIR 2* (1940) 655. 
BibL: Baudry, DS 1; Jon. RE 4; ScheriUo. NDI 4; 
Rotondi, Seritti 1 (1922. ex 1914) 111; ScheriUo, St Ratti, 
1934, 247; F. Schulz, History of R. legal Science, 1946, 
287, 309. 

Codex Hermogenianus. A collecdon supplementary 
to the Codex Gregorianus containing constitutions of 
Diodetian from 291 until 294. The composer of the 
compilation was one Hermogenianus (not identical 
with the jurist Hermogenianus?). Excerpts of the 
Codex Hermogenianus are preserved in the same 
sources as those of the codex gregorianus. Several 
constituti ons of the years 295-305, 314, and 364-365 
urere added later to the original Code. 

Editioni: G. Haenel, Corpus turis anteiustinunu 2 (1837) ; 
P. Kruger, Collectio 3, 249; Baviera, FIR T (1940) 665. 
BibL: Baudry, DS 1; Jors, RE 4; ScheriUo, NDI 4; 
idem,'Si Ratti, 1934, 247; Rotondi, Seritti 1 (1922, ex 
1914) 118. 

Codex Iustinianus. In 528 Justinian charged a com- 
mission composed of high offidals and lawyers with 
the task of compiling a collecdon of imperial con- 
sriturions. For earlier imperial enactments the three 
Codices, Gregorianus, Hermogenianus, and Theodosi¬ 
anus, had to be used. The Code published April 7, 
529, soon proved obsolete because of the copious later 
legisladve acti vi ty of the emperor. Therefore a new 
edidon ( Codex repetitae praelectionis ) was ordered 
in 533, and published in the middle of December, 534. 
The latest consdtudon therein is of November 4, 534, 
the earliest by Hadrian who is represented in the 
Code by one enactment only (622.1). The Code is 
divided into twelve books, the books into toties. 
Within each title the constituti ons are chronologi- 
cally arranged and provided with informadon con- 
cerning the emperor, the desdnatary to whom they 
were issued and the date of issue. As in the Digest, 
the compilers were authorized to make appropriate 
changes in the texts of the constituti ons of former 
emperors for which a comparison with the pertinent 
texts in the Codex Theodosianus is very instrucdve, 
showing both the technique and the extent of the 
interpoladons accomplished.—See quinquaginta 
decisiones. 

Editioni: P. Krueger, Codex Iustinianus 1877; idem. 
Corpus luris Civilis 2" (1929). Vocabularies: Longo, 
Vocabolario detle costitusioni di Gtusttnianc, BIDR 10 
1898); Marchi, Le interpolasiom risultanti dal confronto 
etc. BIDR 18 (1906) ; Chii «ne. Confronti testvali, AnPal 
17 (1933) ; R. Mayr-M. Saa Nieolb, Vocabularium Codicis 
Instituam, 1-2 (1920, 1923); BibL: Baudry, DS 1; Jors, 
RE 4; Azuxl. NDI 3 (s.v. Codice di Giustiniano); Be r g er , 
OCD 207; Rotondi, Tecnica dei compilatori dei Cod. Giust., 
Studi suile fonti dei Cod. Giust., Seritti gimr. 1 (1922) 71, 
110; Schulz, ZSS 50 (1930) ; idem. St Bonfonte 1 (1929); 
idem, ACU 1 (1935) ; Collinet, Uorigmaliti du Code de 
Just., ACU 1 (1935); for the remnants of the fim edition 
of the Code Schulz, History of R. legal Science, 1946, 318; 
Berger, BIDR 55-56 (1952) 110; for Justinian’» legula- 


tion during the compilihon of the Digest: Longo. BIDR 
19 (1907) 132; De Frantisd, BIDR 22, 23. 27, 31 (1910, 
1911, 1915, 1921). 

Codex (Uber) rationum domesticarum. A housebook 
in which proceeds and expenses were entered.—See 

CODEX ACCEPTI ET EXPENSI. 

Codex repetitae praelectionis. See codex iustixi- 
ANUS. 

Codex Theodosianus. An offidal collecdon of impe¬ 
rial consdmdons from aj>. 312 (Constantine) until 
438 when the Code was published by Theodosius IL 
The Code is divided into sixteen booles, the books 
into tities. The compiling commission was author¬ 
ized by the emperor to omit obsolete provisions and 
superfluous phrases, to make addidons, emendations 
and alterations. A large pordon of the Theodosian 
Code found acceptance in the Lex Romana Visigo¬ 
tharum, and later in Justinian’s Code, not without 
abridgements and alterations. The Theodosian Code 
was in force in the East until its abrogation by the 
Code of Justinian (first edition 529) and in Italy 
until the conquest by Justinian in 554. The Codex 
Theodosianus is not preserved as a whole; a great 
pordon thereof is known through the Lex Romana 
Visigotharum, the existing manuscripts contain only 
parts of the codification.—See codex iustinianus, 
interpretationes. 

Edition»: Mommsen, Theodosiani libri XVI, 1905; P. 
Krueger, C.Th. 1923-1926 (only books I-VUI); EngL 
tnuulation: C Pbarr, The Theodosian Code and Novels, 
and the Sirmondian Constitutione, Princeton, 1952. Vo- 
abulary: Gradenwitz, Heidelberger Indes snm Theodosi¬ 
anus, 1925. SuppL 1929. BibL: Mommsen. Juristischa 
Sckriften 2 (1905), sevenl arrides; Baudry. DS 1; Jors, 
RE 4; ScheriUo, NDI 3; Gradenwitz, ZSS 34 (1913), 38 
(1917) ; G. Ferrari, Osservasioni sulla trasmissions oiplo- 
matica dei C. 7", 1915; Wieacker, Latemische Kommentare 
sum C. Th., Symb. Frib. Lenel, 1931; ScheriUo, St Ratti, 
1934, 247; Hem, St Albertoni 1 (1935) 515; ArchL SDHI 
2 (1936); ScheriUo, SDHI 6 (1940) 408. 8 (1942) 5; 
Higgins, Reliability of tities and dates in C. Th., Bys 10 
(1935) 621; Solaxzi, Glosstmi e interpolasiom, SDHI 10 
(1944); 13-14 (1948). 

Codicilli. A written document containing disposidons 
of a testator to be valid ait er his death ( mortis ratus), 
but not the insdtudon of an heir which was per- 
missible only in a testamento The recognidon of 
codicilli is somehow connected with the insdtudon of 
fideicommissa (under Augustus). Disdncdon is 
made between codicilli testamento confirmati (a codi- 
dl confirmed in a later or earlier testament) and 
non confirmati (not mentioned in a testament). 
While the former coditil might contain various dis¬ 
posidons (legacies, manumissions, appointment of a 
guardian) and was considered as a part of a testa¬ 
ment (P<trs testamenti), the iatter was reserred for 
fideicommissa only. There were also codicilli ab 
intestato, i.e., codicilli in which the testator charged 
his heirs on intestacy with fideicommissa. In dassical 
law no spedfic form was required for codicilli. Later 
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imperial legislation required the presence of wit- 
nesses. Justinian introduced even oral codicilli. A 
tesutor might dispos« in his testamcnt bat in case 
of its invalidadon because of formal defidendes, it 
should be treated as a codidl.—Inst. 225 ; D. 297; 
C. 6.36. 

Seeck. RE 4; Saglio, DS 1; Accardi-Pasqualino, NDI 3; 
De Ruggiero, DE 2; B. Biondi. La conva l ida s ione dei 
codicillo, 1911; Kortenbeutel, Em Kodisill tinos rom. 
Koisers, APrAW 1939, na 13; Scarlata-Fuio, La suc¬ 
cessione codicillare, 1939; Guarino, ZSS 62 (1942) 209; 
idem, SDHI 10 (1944) 317; Biondi, Successione testa¬ 
mentaria, 1946, 612. 

Codicillus. A diploma of appoincment oi an offidal by 
the emperor or grandng a spedal privilege.—See 

ILLUSTIUS, EPISTULA. 

Piganiol, CRAI 1947, 376. 

Coelibes (caelibes). Unmarried persons. The Augus- 
tan legislation excluded coelibes oi a certain age 
wholly or partially from inheritance.—See lex iulla 
DE MARITANDIS OSDIKIBUS.— C. 827. 

Leonhard, RE (s.v. caelibatus ); Manca, NDI 3 (s.v. 
caelibes). 

Coemptio. A contractual form of acquisition oi manus 
over the wife by the husband (conventio in manum ) 
through a ficdtious sale (mancipatio) by which the 
woman, and consequently the power over her, were 
transferred to him by her iather. When the woman 
was not under paternal power (sui iuris), she herseli 
accomplished a self-mandpadon. Coemptio is dosely 
conneaed with the condusion oi a marriage (coemp¬ 
tio matrimonii causa facta) except in the case of 
coemptio fiduciae causa. —See manus, and the fol- 
lowing item. 

Leonhard. RE 4; Kunkel, RE 14, 2269; Anon., NDI 4; 
Pezozzi. Seritti 3 (1948, ex 1904) 328; Carrelli, AnMac 
9 (1933) 189; E. Volterra, La conception du mariage 
(Padova, 1940) 23; Dull, Fschr W ruger 1 (1944) 211; 
H. Levy-Bruhl, Nouvellcs Etudes 1947, 74; Kottler, ZSS 
63 (1947) 47; Kaser, Das altrom. ius, 1949, 313. 

Coemptio fiduciae causa (fiduciaria). A coemptio 
conduded not for the purpose of matrimony but in 
order to get rid of a disagreeable guardian. Aiter 
the coemptio has been made the woman “is remand- 
pated by her partner (coemptionator) to another 
tnan oi her choice and having been manumitted by 
him, she has him as a guardian (tutor fiduciarius).” 
This form of coemptio was applied also (until Ha- 
drian) to give the woman the possibility to make a 
testament (Gaius, Inst. 1.114-llSa). 

W. Erbe, Fiducia, 1940, 163. 

Coemptionator. See coemptio fiduciae causa. 

Coercitio. (From coercere.) The magistrales had 
the power of enfordng obedience to their commands 
and of punishing minor disorderly offenses by certain 
coerdve or repressive measures (prison, fines, pledge). 
Generally there was no appeal against acts oi magis- 
terial coerdon which were made without any ordinary 
proceeding at the discretion of the individual magis- 
trate.—See multa. 


Neumann, RE 4; Kubler, RE 14, 421; Leerivam, DE 3, 
1328; De Dominicis. NDI 3; Brasiello, Repressione penale, 
1937, 32; Lengle, RE 6A, 2473. 

Coetus amplissimus. In later imperial constitutions, 
the senate. 

Cogere. See coactus volui, necessitas. 

Cogere senatum. See senatum cogere. 

Cogitatio. A thought, an intention, a design. “No- 
body is punisbed for his thoughts (intentions)” (cogi¬ 
tationis poenam nemo patitur, D. 48.19.18). ‘‘The 
intention to commit a theft does not make a person 
athief’ (D. 472.1.1). 

Cognati Relatives united by the cognatic tie.—See 
cognatio, agnati. 

Solani, La successione dei cognati, ANap 58 (1937 ) 63. 

Cognatio. Blood relationship. Xormally the agnati 
are also cognati even when the natural tie does not 
occur. Thus, adopted familv members are not only 
agnati (under the same paternal power) but also 
cognati. Cognatio indudes persons related through 
females, as well as former agnati who given in adop- 
tion, emandpated or otherwise, lost the agnatic kin- 
ship. The praetorian law proteaed the rights of 
succession oi cognati which finally super sed ed those 
of agnati. The distinedon agnatio—cognatio gradu- 
ally lost its practical significance.—Inst. 32.—See 

AGNATI (Bibi), UNDE COGNATI. 

Baudry, DS 1; Leonhard, RE 4; Anon., NDI 3; Peroni 
St Brugi, 1910 (= Seritti 3, 61) : Maschi, La concisione 
natnraiistiea, 1937,143; C Castello, Diritto familiare, 1942, 
123; Guarino, SDHI 10 (1944) 290. 

Cognatio d vilis (legitima). See agnatio. 

Cognatio ex transverso gradu. Collateral relation¬ 
ship (in the side line). 

Cognatio legitima, cognatio avius; see agnatio. 

Cognatio naturalis. Cognatio. Ant. cognatio civilis. 
Also applied to the relationship between a mother and 
her illegitimate child, and to die relationship between 
slaves (syn. cognatio servilis). 

Cognatio servilis. See cognatio naturalis, servus. 

Cognitio. (From cognoscere). The exaxnination of a 
judidal case (and eventually a dedsion) by a magis¬ 
trale or a juror (iudex). The cognitio comprehends 
ali that is done by the judidal authority during the 
proceedings, dvil or criminal, in order to establish 
the facts which led to the controversv (hearing of 
the parties and their counsdors, of witnesses and 
experts, examination of documents and other means 
of evidence). The extension of the acti vi ty, termed 
as causae cognitio, depended upon the competence of 
the inquiring person (qui cognoscit) as well upon 
the matter involved in the causae cognitio. Thus, for 
instance, the causae cognitio b}* the praetor took erae 
form when he was requested to grant an m integrum 
restitutio and another when he ordered a missio in 
possessionem or a cautio, or appointed a guardian. 
The cognitio also differed in die various strata of 
the Roman dvil procedure. In criminal matters 
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cognitio covers the whole proceeding, judgment in- 
duded.—See causae cognitio. 

Wlamk, RE 4; Kknfeller, RE 4. 218; Tb&ttut, 05 1; 
De Rnggiero, DE 2; Lauria, ANop 56 (1934) 305; iL 
lemam e. Cognitio, imdt rttr le rolt du juge, 1944. 

Cognitio caesarivxa. See cognitio sacba. 

Cognitio extra ordinem (e x tr a o r dinaria). The latest 
form of civil proceedings which, originally concurrent 
with the formulary procedure as “extraordinary” 

(extra ordinem, sc. indiciorum privatorum), later 
became exclusi ve. The cognitio extra ordinem was 
based on the idea that the administration of justice 
is a funcdon of the state, while in the previous forms 
of proceedings the tria! was dominated by the parties 
under the moderarion and supervision of the magis- 
trate. The chaiacteristic feature of the cognitio extra 
ordinem which appeared at the beginning of the 
Empire, is that die private juror disappears and his 
place is talren by a public officia! acting as a delegate 
of die emperor or of a high funcdonary. When the 
new procedure became general, there was no more 
brpardtion of the trial nor a formula, die whole pro- 
ceeding being under control of the same funcdonary 
or his delegate. In criminal matters the new proce¬ 
dure under the Prindpate, cognitio extra ordinem, 
was opposite to the procedure before perpetua! courts 
(see quaestiones) . Here, too, the imperial jurisdic- 
tional offidal hdd the trial in his hands from begin¬ 
ning to end and rendered the final s ente n c e .— 'The 
jurisdicdon of the cognitio extra ordinem in which 
the jurists effidently collaborated assisdng the juris- 
dicdonal officers with their advice, contributed con- 
siderably to the development of the law.—D. 50.13. 
—See APPELLATIO. 

Wlamk, RE 4; Sadbert, RE SttppL 7, 793; R. Samter, 
NichtfdrmHches Gerickttverfakren, 1911; Riccobono, Lo 
cxa. e U eno influtto tui mu civile, Mil Comit 2 (1926) ; 
Balocb. ACDR Roma 2 (1935) 269; Dratano, StCagl 26 
(1938) 153; De Robertis, AnBeri, NS. 4 (1941) 3; 
Sinti Di Pabla, AnCat 2 (1948) 252; Riccobono, RJDA 
3 (=J iil De Vittcker 2 (1949) 277. 

Cognitio sacra (or Caesariana). The examination and 
dedsion of a judidal matter by the emperor or his 
ddegate.—See a cognitionibus. 

De Laet, AntCl 1945, 145. 

Cognitionalis. Connected with judidal cognitio. The 
term is widdy used in later imperial consdtudons. 

Cognitor. A representadve of a party in a dvil trial. 
He was appointed in a prescribed, solemn form in the 
presence of the adversary, contrary to another type 
of a r ep r esentadve in lidgadon, the pxocubatox, who 
was informally appointed. The intervendon of a 
representadve found its expression in die procedural 
for mula «««» the prindpal was mendoned in die 
intentio, while the condemnatio was formulated in 
favor of the representadve. In pracdce the cognitor 
had the actio indicati for the execution of the judg¬ 
ment (see cessio), but a praetorian remedy (trans¬ 
latio indic i) was foreseen to make the formula work 


for the real creditor. In Jusdnian*s law the only 
representadve in lidgadon is the procurator. —See 
EXCEPTIO cognito eia, i udi catum, and the following 
item. Cognitor in later imperial consdtudons = a 
judge (qui litem cognoscit).—See the following e n try. 
Lcist, RE 4; C Wirbel, Le e.. 1911; Debraj, NRHD 36 
(1912); Berser, GrZ 40 (1913) 663. 

Cognitor in rem suam. A plaindff in a trial, formally 
appointed as a cognitor and being in fact the real 
creditor as the cessionary of the original creditor who 
transferred his right against the debtor to him. See 
rv«sTn Similar is the situadon of a procurator m 
rem suam. 

Cognitores praediorum. Vouchers (examiners) who 
on their responsibility cerdfied the correctness of the 
data c o n cc ra ing landed property, given as a pledge 
(subsignatio) by persons who assumed certain obii- 
gadons towaids a muniapality. 

E. G. Hardy, Tkret Sfonith charten (1912) 80. 110. 

Cognomen. A surname following the first name (prae¬ 
nomen) and die name of the gens of a person (nomen 
gentilicium). —See nomen. 

Cognoscere. See cognitio. 

Cohaerere. See cobpus ex cohaexentibus. 

Coheredes. Co-heirs. When an estate was left to 
more taar one person, insdtuted as heredes, or when 
several persons inherited it in intestacy, in equal or 
unequal shares, they were coheredes and had the 
same legal position as co-owners. Division could be 
obtained either by arrangement or through judidal 
proceeding by an actio familiae erciscundae. —See 
FAMILIA, DIVISIO, ACTIO FAMILIAE EXCISCUNDAE. 

Cohors. A contingent of five hundred (in the legions) 
or thousand soldiers (in certain auxiliary troops). 

De Rncsiera, DE 2. 

Cohors. In administration, the subordinate persomiel 
in the office of a high magistrate, an imperial offidal 
or a provindal goveraor. Of pardcular importance 
were the cohortes attached to the office of the prae¬ 
fecti praetorio (cohortes praetoriae), organized as 
mili tary imi te under their command. They became 
in the course of time a highly influendal military and 
polidcal factor in the empire undl their abolidon by 
Constantine.—See pbaetokianus, psaetobium. 
Cassat. DS 5, 603; M. Dnrty, Lee cohortet tritoriemus, 
1938; A. Pasaerim, Le coorti fretorie, 1939. 

Cohortes vigilum. See vigiles. 

Cohortales (cohortalini). Subordinate offidals in the 
office of the praefecti praetorio and provindal gov- 
eraors in the later Empire.—C. 325; 1227.—See 

COHOXS. 

Coire. See ius coiUNDL 

Collatio (conlatio). The contribudon of money (pe¬ 
cunia, aes) for the erecti on of a monument, a grave- 
stone or a public building. When the contributor 
was a munidpality or another public body, the con- 
strucdon was designated as ereoed aere publico. 

De Rugiicro, DE 2, 602. 
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Collatio bonorum. A contribution to the estate to be 
made by emandpated children ( collatio emancipati ) 
and induding all their gains made after the emana- 
parion, ii they wanted to participate together with the 
non-emandpated children in the intestate inheritance 
of their iather according to praetorian law ( bonorum 
possessio unde cogitati). The reason was that it the 
emandpated children had remained under the pa¬ 
terna] power of the deceased, all their acquisitions 
would ha ve increased his property. On simi lar prin- 
dples was based the coilatio dotis with regard to the 
dowry which a daughter had recdved trom her father. 
This collatio appiied also to testamentary successions. 
The rules conceming the collatio dotis which were 
somewhat different from those of the collatio emanci¬ 
pati, infiuenced the development of the latter towards 
an extension to cases which were not foreseen at its 
origin. Collationes were made originallv through an 
effective import of the goods acquired, later an appro- 
priate cautio sufficed; see cautio de bonis conferen¬ 
dis.— D. 37.6; C. 620. 

Leanhard, RE 3, 704 (s.v. bonorum c.) ; Baudry, DS 1 
(s.v. bonorum c.) ; A. Gnariao, Collatio bonorum, 1937; 
idem, RendLomb 73 (1939), ZSS 59 (1939) 509, and Le 
collasioM ereditarie (Cono, Napoli, 1944), BIDR 49-50 
(1947) 259. 

Collatio donationis. Based on the same prindples 
as collatio bonorum. It was introduced by Jus- 
tinian for all kinds of donations made by ascendants 
to their descendants and for all kinds of succession. 

Collatio donationis ante nuptias. A collatio intro¬ 
duced in the late fifth century after Christ and appiied 
to gifts made by a man to his betrothed. See donatio 
ante nuptias. The rules were similar to those of 
the collatio dotis. —See collatio bonorum. 

Collatio dotis. See collatio bonorum.— D. 37J; 
C. 620. 

Prmgsheim. SDHI 4 (1938); Leonhard, RE 3, 705 (s.v. 
bonorum c.). 

Collatio emancipati. See collatio bonorum. 

Collatio legum Mosaicarum et Romanarum. An 
anonymous compilation composed between ajj. 390 
and 428 with the purpose to compare some selected 
Roman iepJ norms. chiefly of penal character, with 
the Mosaic law. The collecti on is known also under 
the name Lex Dei because some manuscripts have the 
title Lex Dei quam Dominus praecepit ad Moysen. 
Edmonj: P. Kriiger, Collectio 3; Kubler m Hnschke’t 
Jurisprudentia Anteiuslinuuta 2. 2 (1927).—Jors, RE 4; 
Motchella. ND1 3; F. Triebs. Studien sur Lex Dei, 1-2 
(1905-1907); M. Hyanwon, Mos. et Rom. L. Coli. 1913; 
X. Sinit», Mos. etc. Coli., Hurlem, 1934; E. Vohem, 
MemLmc 1930; Ostersetzer, Reime Btudes Juivci, 99 
(1934); Kubler, ZSS 56 (1936) 356; K. ▼. Hohenlohe, 
Ursprmg und Zweck der C., 1935; idem, Archtv fur 
kath. Kirckenrecht, 1939; Schulr, SDHI 2 (1936) 20; 
idem, The manuscripts of the C., Symbolae van Oven, 1946, 
313 (= BIDR 55/56 Post-Bellum, 1951. 50), and History 
of Rom. legal Science, 1946, 311, 344; Wolff, Scr Femini 
4 (1949) 77. For flosses: Volterra, RStDIt 9 (1936) 366. 


Collatio lustralis. See aurum argentumque. 

Collationes. In the later Empire, the term covers 
various contributions, ordinary and extraordinary, in 
kind, money or labor, imposed on possessors (lessees) 
of emphyteuticary land belonging to the emperor 
(,fundi patrimoniales), to the rise or to public cor¬ 
porate bodies (civitates). The term occurs in the 
rubries of several tities in Justinians Code (1028; 
11.65; 74; 75) although it does not appear in the 
single imperia! constitutions therdn. Possessions of 
the domus augusta and the res privata of the em¬ 
peror were exempt from such collationes. —C. 11.75. 

Collator. A tax payer (in later imperial constitutions). 

CollectariL Money-cbangers. They were united in 
assodations.—See argentarii. 

Platon, NRHD 33 (1909) 23. 

Collectio causae. See causae coniectio. 

Collegae. Members of the same assodation (colle¬ 
gium). Also co-guardians and co-heirs are collegae. 
In public law collegae are offidals who simultaneously 
hold the same office and "have the same power” 
(D. 50.16.173 pr.), as e.g., consuis, praetors in the 
same year of Service).—See comparatio. 

Netrmann, RE 4; Kubler, RE 14, 407; Frena, St Solassi, 
1948, 508. 

CollegatariL Legatees to whom the testator bequeathed 
the same objecL The ius aocrescendi applies to a 
aomrnon legacy.—See concursu partes fiunt. 

Collegia. Assodations of both private and public char¬ 
acter, unions of different kinds and for different pur- 
poses (proiessional, cultura], charitable, religious). 
There were collegia of priests (collegia sacerdotum, 
pontificum) of tradesmen, craftsmen and workmen, 
oi public offidals, dubs for sodal gatherings, etc. 
Originally they had (probably since the Twelve Ta- 
bles) the right to assembly (coire, ius coeundi), they 
were pennitted to issue statutes conceming their 
organization, activit}', and the rights and duties of 
their members (leges collegiorum). Gradually, 
particularly under the imperial legislation, they have 
been granted certain rights as assodations, such as 
both to have and to free slaves and to acquire legades 
under a testament. The rule "it anything is owed to 
a universitas, is not due to its members,” and vice 
versa "what the universitas owes, the members do 
not owe” (D. 3.47.1) shows that the conception of 
a universitas (collegium) as a corporate body (Cor¬ 
poration), separated from the individual members, 
came through. Generally they had a common f and 
(arca) and a representative (actor universitatis) 
who acted on their behalf. From the beginning, re¬ 
stricti ons were imposed on collegia to prevent them 
from acting against the laws and engagmg in sub- 
versive acti vities. When doing so, they were con- 
sidered illegal (illicita), were dissolved and a crimi¬ 
na] prosecution of the members followed. Analogous 
terms are: corpus, universitas, societas, sodalicium. 
—D. 4722.—See the following items, lex clodla, 
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LEX IULLA DE COLLEGIIS, LEGES COLLEGIORUM, CON¬ 
VENTOS COLLEGII, FABRI, ORDO COLLEGII, FACTIO 
COLLECTI. 

Korncmum, RE 4; Baudnr-G* 7 «- Hnmbert, DS 1 ; Berra, 
NDl 3; De Mutino, NDI 9, 931; Waltzmf, DE 2; idem, 
Etudes Mstorigues ter les Corporation* professioneUes, 1-3 
(1895-1899); Groa*. Vierteljakresckr. fur Seste;- mi 
Wirtschaftigesch. 2 (1904) 481; U. Coli, Collegia * sodali- 
tat**, 1913; La Piana, Ui m migr as ione a Roma, Rieereh* 
religio** 2 (1926) 508; De Robertis, AnBari 1933 n, 3; 
idem, II diritto auociotivo romano, 1938; Lo Bianco, 
Storia dei collegi artigiam dei!Impero, 1934; Scbnorr ▼. 
CaroLifdd Zur Geschicht* der juristiseken Person 1 
(1933) ; A. C aldcr im. L* asrociaiioni professionali m R. 
antica, 1933 ; P. W. Duff, Ptrsonality in Rom. privat* Imm, 
1938; A. P. Torri, L* corporationi romane, 1940; B. 
Eliacberitch, La personnaliti jnridiqne en dr. privi rom., 
1942; Accame, Bull. Comm, Archeol. dei Govemornto di 
Roma, 10 (1942) App. 12; Amn*io-Rtriz, FIR 3 (1943), 
im. 32 ff; Ber*er. Epigrophica 9 (1947) 44; F. Scbulz, 
Rom. clatsical law, 1951, 95. 

Collegit apparitorum. Assodations of apparitores. 
Walt*. DE 2, 351 ; 369. 

Collegia familiarum. Assodations of the members of 
a family for the construction and maintenance of a 
comroon grave. 

De Ruggiero, DE 3, 30. 

Collegia funeraticia. Assodations of poor mea for 
the purpose of assuring each member of a decent 
funezaL The expenses were from a con nn on fund 
collected through monthly fees ( stips menstrua) paid 
by the members. Named also collegia tenuiorum. 
Eariy Christian communiti es were organized as col¬ 
legia tenuiorum. 

Coq, DS 2, 1402; De Vincenti, DE 3; Salem», Mil 
Girard 2 (1912) 470; M. Roberti, St Zanencchi (PubbL 
Unio. Sacro Cuore, vol. 14, Milan, 1927) ; Besnier, Mil 
Alberi Dufonrcq. 1932; De Robertis, AnBari 1933, 1, 101 ; 
Monti, St Riccobono 3 (1936); G. Borim, La proprietb 
ecclesiastica, 96 (1947) 114. 

Collegia illidta. Assodations that were considered Q- 
1 not becanse they lacked formal requirements 
(authorization), but becanse their aims and purposes 
were ostensibly directed against the state or the 
public order. They are frequently mentioned in the 
last period of the Republic.—See collegia, lex iulia 
de collegiis. 

F. De Robertis, AnBari 1933, 1. 134 ; idem. St di dir penalt 
rom.. 1943, 94. 

Collegia magistratuum. Not collegia in the striet 
sense of the word; they are groups of magistxates 
who were collegae in office. 

Fadda, St Brngi, 1910,139. 

Collegia sacerdotum. Colleges of priests p eri o r mi ng 
the same priestly duties ( collegia pontificum, augu¬ 
rem, flaminum, fetialium, ete)—See nominatio. 

Collegia tenuiorum. See collegia funeraticia. 

Collegia veteranorum. Assodations of vete ra ns. 
Wshriag, DE 2, 350; 368. 

Collegiati. Members of corporate bodies, pardculariy 
in the provinces. In Rame and Constantinople die 
term corporati prevailed. The membership in asso- 


[trans. uni, pan.. soc. 

dations of artisans and workmen was compulsory. 
—C 11.18. 

Komemsna, RE 4, 460; G. Kuhn, De opificum Romanorum 
condicione, Diis. Halle 1910. 27. 

Colliberti. S laves simultaneously mannmitted by their 
mas ter. Usualiy manumissions of a larger numW 
of slaves were ordered in testaments.—See lex fufxa 

CANINIA. 

Thibanlt Mil Founuer, 1929, 725. 

Collocare domicilium. See domicilium. 

Collocare filiam in matrimonium. To give away a 
daughter in marriage. 

Collocare pecuniam. To invest money (in nomina m 
in loans). 

Kubler, Mil Girard 2 (1912) 49. 

Collusio. (From colludere.) A secret understand- 
ing between two or more persons for the purpose of 
obtaining fraudulently an illegal profit or injure a 
third person, primarily through a fictidous (perlu¬ 
sorium indicium) trial. Collusion frequently o ccur red 
b e twee n a patron and his freedman in order to make 
the latter be dedared free-bom.—D. 40.16; C. 720. 

—See SENATUSCONSULTUM NINNIANUM. 

Leist, RE 4; H. Kruger, St Riccobono 2 (1936) 247. 

Colonatus. In the late Empire from the fourth cen- 
tury on, the legal economic, and sodal situation of 
coloni, Le., rural laborers bound to the soil whicb 
they cultivated for the landowner. Their connection 
with the soil was so dose that its alieaation invohred 
their transfer to the acquirer. The original condition 
of coloni was that of perpetual tenants. It became 
bereditary in the course of time and assumed the 
aspect of serfdom from whidx they could be freed 
under certain dicumstances. Legally they were free 
and Roman dtizens. Desertion from the land did 
not change their status since they could be redaimed 
by the landowner. People in distress voluntarily 
acceptet' the condition of coloni. —C. 11.48; 51-53; 
64; 69.—See ADSCEimcn. 

Secdc, RE 4; Hombert, DS 1; Schulten, DE 2; BoOce- 
stem, Dt colonatu romano, Amsterdam, 1909; H. F. Pei- 
im. The imperial domans and the colonate, Oxford, 1911; 
Rostowsew, Studien ster Geschicht* des KoUmats, 1910; 
idem, The problrm of the origm of serfdom, Jonr. of land 
and public ntilitj economic*. 1926, 148; R. Qansing. The 
Rom. colona!:, New York, 1925; Samnagnc, Bysantion 
12 (1937) 487; Collinet, Recueil de la Societi 1. Bodin, 
2 (Braxellcs, 1937) 85 and Studi Bisanttm e Neo*lienici 
5 (1938) 600; Ganahof, AntCl 14 (1945) 262. 

Coloni. Gtizens of a colony (colonia); farmers on 
land talcen on lease. For coloni in the later Empire, 
see COLONATUS. 

Coloni adscriptidL See adscriftxcii. 

Coloni dominici. Coloni on land belonging to the 
private p r op e r t y of the Emperor.—G 11.69. 

Coloni partiarii. Tenant-farmers who gave the land- 
owners a portion of the products as a rent (instead 
of a rent in money). They shared profits and losses 
with the owner as LE there existed partnership (socie¬ 
tas) between them and the owners. 
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v. Bolla, RE 18, 4, 2480; Ferrini, Opert 3 (1929, ex 1893) 
1; P. Brann, Die colonia partiaria, Diu. Berlin, 1907. 

Coloni patrimoniales. Coloni on land belonging to 
the PATRI MOXIU M PRINCIPIS. 

Coloniae. The first Roman colonies composed of 
Roman dtizens were iounded on the Roman coast 
line. Later colonization expanded through Italy for 
military, naval, political, and commerdal purposes. 
Some colonies were iounded on the basis of rus 
Latii granted to their itizens (colonia Latina, Latini 
coloniarii ). Under Augustus colonization comprized 
the provinces on the Mediterraneam Colonies were 
named after their founders. Their organization, set- 
tled in a charter ( lex coloniae, leges colonicae) , .varird 
with the times. They were administered by duoviri 
iuri dicundo whose competence was «imilar to that of 
consuis and praetors in Rome. 

Kornemann. RE 4, 567: Lenormant, DS 1; Scherillo, NDI 
3; Scbulten, DE 2, 415; Sherwin-White, OCD ( s.v. 
colonizatioii); J. S. Re d. Munieipalities of the R. empire, 
1913, 60; Abbott, CIPhiloI 10 (1915) 123; E. Pais, Storia 
delta eolonissasion* Ulla Roma antice, 1 (1923) ; Salmon, 
JRS 26 (1936) 47; A. N. Sherwin-White, The Roman 
citiscnship, 1939; Degra**i, Atti Accad. Lincei, Ser. 8, 
vol. 2 (1950) 281; Vittinghoff, ZSS 68 (1951) 440. 

Colonia Latina. A colony the citizens of which were 
granted only the ics latii, and not Roman dtizen- 
ship. They were Latini coloniarii. A Roman dtizen 
who took domidle in a colonia Latina at its founda- 
tion. lost Roman ddzenship and became a Latin. 
Vittinghoff. ZSS 68 (1951) 475. 

Colonia partiaria. See coloni partiarii. 

Comes domesticorum. The commander of the court 
garri son. 

Seedc, RE 4, 648. 

Comes d ornorum. The superintendent of imperial 
buildings. 

Seedc. RE 4, 651. 

Comes formarum. See comites. 

Comes Orientis. The ruler of the Dioecesis Orientis 
(Syria, Palestine, etc.).—C. 1.36; 1236. 

Seedc, RE 4, 662; G. Downey, A study of the C.O. and 
the consulares Syriae, Dis». Princeton, 1939. 

Comes portus. See comites. 

Comes rei militaris. Military commanders who re- 
ceived this distinctive title after important achieve- 
ments in the provinces.—C12.12; 1.47. 

Seedc, RE 4, 662; Groui-Gondi, DE 2, 516. 

Comes rei privatae (rerum privatarum). These di- 
rected the admimstration of the imperial domains. 
Propem- confiscations of persons condemned in 
crimmal trials, vacant inheritances and seizures of 
all kind belonged to his competence.—C. 1.33; 12.6. 
—See procurator rei privatae, comes sacri patri¬ 
monii. 

Seedc, RE 4, 664; Grossi-Gondi, DE 2, 497. 

Comes sacrae vestis. The supervisor of the imperial 
wardrobe. 

Seedc, RE 4. 67L 


Comes sacrarum largitionum. The highest ofncer in 
the fin a nd a l administration of the state and head of 
the state treasury. He is also the highest judidal 
authority in tax matters. There was no appeal to 
the emperor against his dedsions.—C. 12.6; 1.32.— 
See LARGITIONES. 

Samonati, DE 4, 409; Groui-Gondi. DE 2, 495; Seedc, 

RE 4, 671. 

Comes sacri cubiculi The chamberlain of the im¬ 
perial palacc. 

Comes sacri palatii The marshal of the imperial resi- 
dence. His fuller title was comes et castrensis sacri 
palatii,—C. 12.13. 

Comes sacri patrimonii The chief of the adminis¬ 
tration of the emperor’s patrimony. The office, 
created at the end of the fifth century, assumed a 
part of the duties of the comes rerum privatarum .— 
C. 134. 

Seedc] RE 2, 675. 

Comes sacri stabuli The imperial equerrv. 

Seedc, RE 4, 677. 

Comitatenses largitionum. The staff of the office of 
the comes sacrarum largitionum. —See largi¬ 
tiones. 

Comitatus. All the comites forming the retinue of the 
emperor. 

Comites. In the Republic and the early Empire, sub- 
ordinate offidals in the office of a magistrate (see 
cohors) or provindal govemor. 

Comites. In die later Empire, comes was the title of 
high military and avii offidals. In almost each 
branch of the administration it was conferred on 
more important tunenonaries who under the Prind- 
pate were simply curatores. Thus a comes formarum 
headed the administration of water supply, a comes 
portus had the supervision of the ports, a comes 
riparum et alvei Tiberis et cloacarum supervised the 
rivers, the Tiber and the sewers. Some of those 
offidals of particular significance in the govemment 
of the later Empire are mentioned in the following 
items. The dignity of a comes = comitiva. There 
were three degrees of comitivae: primi, secundi, 
tertii ordinis. Besides, the title of a comes was 
granted to meritorious persons, even such who never 
had served in offidal capadty. The comites in gen- 
eral, but particularly those of the highest dass resid- 
ing in the imperial palace and in daily contact with 
the emperor, became the most influential persons in 
the later Empire.—C. 12.6; 10-14.—See the fore- 
going and the following items. 

Seedc, RE 4; Hmnbert, DS 1; Groui-Gondi, DE 2. 

Comites Augusti. These appear about the middle of 
the second century as advisers of the emperor during 
his travels. 

Seedc, RE 4, 626. 

Comites commerciorum. Supervisors of the trade 
with the adjacent States-and custom officers. 

Seedc, RE 4, 643; Grosai-Gondi, DE 2, 507. 
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Comites consistoriani. Members of the imperial coun- 
dl (consistorium). —C. 12.10. 

Seeck, RE 4, 644; Grosii-Gocdi, DE 2, 482. 

Comites dispositionum. Directors of the department 
of the imperial chancery for private (not govera- 
mental) matters of the emperor (scrinium disposi¬ 
tionum). ■ ■ 

Seeck. RE 4. 647. 

Comitia. Assemblies of the Roman people (populus 
Romanus) for legislative and judidal purposes as 
well as for electuras. They are to be distinguished 
from die assemblies of the plebs alone, concilia pltbis. 
For the various comitia, see the following entries. 
The comitia were convoked by a high magistrale who 
had the res agendi cum fofulo. OnJy matters pre- 
sented by the convoking magistrale could be sub- 
mitted to vote and amendmests to the proposals 
were not admitted. An informal gathermg of the 
people, contio, might take place before the comitia 
assembled in order to discuss die sobjects on which 
the dtizens had to vote in the comitia. 

Lifhmam, RE 4; Hnmbert, DS 1; Fcr rini , NDI 3; De 
Ruggiero, DE 2, 804; Mattingly, OCD; G. W. Bouford, 
The Rom. assemblies, 1909; Marchi, L’mfreguentia nri c., 
h 45 (1912) 72; E. Pais, Rictrckt sulla storia 

4 (1921) 49; Siber, ZSS 57 (1937) 233; Brecht, ZSS 
59 (1939); G. Nocent, II fottrt iri comiti, 1940; Coaea- 
tim. AG 131 (1944) 130. 

Comitia calata. One of the andent tonas of comitia 
convoked (calata) by the pontifex maximus for spedal 
religious purposes. There the opportunity to make a 
will was given the dtizens (testamentum calatis 
comitiis). 

Kubler, RE 4; B. Biondi, Successione testamentaria, 1943, 
47. 

Comitia centuriata. A popular assembly based upon 
the division of the people into centuriae, dassified 
according to the value of the prope r ty of die individ- 
ual dtizens. Primarily a military unit, the centuria 
was also a voting unit with one vote only, d eterm ined 
by the majority of its members. Originally the 
comitia centuriata had large legislative funedons, but 
they lost them gradually to the benefit of comitia 
tributa. They retained, however, other prerogadves, 
such as the elecdon of magistrates, the dedsion about 
war and peace, and jurisdicdon as a court of appeal 
in capital matters.—See lex de bello indicendo, 

POMERIUM, PROVOCATIO. 

G. Rotandi. Leges publicas populi Romam, 1912,31 (BibL) ; 
Tlbiktti. Ath 27 (1929) 172, 210; Siber, ZSS 57 (1937) 
263; Uomigliano, SDHI 4 (1938) 509; Gurino, St So¬ 
lasti, 1948, 27; DeU’Oro, La parola dei passato 14 (1950) 
132; De Vuscher, RHD 29 (1951) 34; Gallo, SDHI 18 
(1952) 128. 

Comitia curiata. The earliest legislative assembly 
based upon the division of the people into curiae. 
At the beginning of the Republic they were deprived 
of thtir legislative funedons and thdr competence was 
limited to voting the lex cuxiata de imperio by 
which the magistrates were vested with imperium. 


and to approving certain legal acts connected with 
the family system, as adrogatio and testamenta.—See 
POMERIUM. 

Siber, RE 21, 128. 

Comitia tributa. The basis of diis popular assembly 
of patridans and plebeians was the division of the 
Roman territory into local, district organizations, 
tribus. Originally limited to less important ma tters 
(the elecdon of minor magistrates, restricted juris¬ 
dicdon as a court of appeal) thdr competence ia- 
creased in the second half of die fotirth century b.c. 
when they superseded the comitia centuriata in legis¬ 
lative matters.—See lex cokkelia pompeia, tribuni 
PLEBIS, PROVOCATIO. 

G. Rotondi, Leges publicae populi Rom., 1912, 36 (BibL). 

Comitialis morbus. See morbus comitialis. 

Comitiatus maximus. See comitia centuriata. 

E. Pais, Ricercke suUa storia 1 (1915) 408. 

Comitium. The place at the forum of Rome where 
the curial assemblies (comitia curiata) took place. 

De Ruxgiero, DE 2. 

Comitiva. See comites. 

Commeatus. In military Service, a furlough. A sol- 
dier on lea ve of absence is not considered absent in 
the interest of the state. He becomes an emansor 
when he does not retura in time, or a desertor, when 
his absence lasts a longe time.—C. 12.42. 

Commendare (commendatio). Recommendadon of a 
candidate for an office in Roman or provindal ad- 
ministradon by the emperor when the appointment 
depended upon a popular assembly or die senate 
(from the time of Tiberius).—See candidatus 
principis. 

Brauloff, RE 4; De Rnggiero, DE 2; Balsdou, OCD ; 

0’Briea-Moore, RE SuppL 6, 780. 

Commendare. See deponere. 

Commentariensis. An officer in a record-office. In 
the military administradon he had similar funedons 
as die a commentariis. — Commentarienses were 
also offidals in public prisons. One of their tasks 
was to superintend the exeeution of corporal punish- 
ments.—See commentaril 

V. Prementem, RE 4, 759; De Rusfiero, DE 2, 540. 

CommentariL Records (a journal) kept in the offices 
of higher magistrates about thdr offidal aedvides 
(commentarii consulares, censorii, commentarii of 
provindal goveraors). The recording officers = a 
commentariis (as, e.g., a commentariis praefecti prae¬ 
torio, praefecti vigilum). This also was the title of 
the director of the pertinent division of the imperial 
chancery.—As a type of juristic wridngs commentarii 
has no technical meaning. Apparently they were 
notes for lecturing purposes. The Institutos of Gaius 
are divided into four commentarii ; he denotod his 
other works also as commentarii. 

V. Prementem, RE 4, 726, 759; Ttaedenet, DS 1 (s.v. 

commentarium') ; De Ruggiero, DE 2; Kubler, RE 6, 499; 

F. Scbulz, History of Roman legal Science (1946) 340. 
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Commentarii beneficiorum. A special regi ster in the 
imperial chancery for enactments granting personal 
priviliges.—See beneficium. 

V. Prem erst ein. RE 4, 741; De Roberti*, AnBari 1941,185. 

Commentarii principum. Records kept in the im- 
perial chancery for imperial enactments. There were 
apparently separate divisions in the imperial record 
office in which various tvpe< oi imperial constitutions 
(commentarii epistularum, edictorum, etc.) were kept 
under the supervision of one or more a commentariis. 
The Semestria ( Semenstria) of the emperor Marcus 
Aurelius had perhaps some connecdon with his 
legisladve activity as excerpts from the commentarii 
made public every six months. Of particular im- 
portance were the commentarii oi civil and criminal 
trials which had taken place before the emperor. 

V. Premersiein. RE 4, 739; Bresslau, ZSS 6 (1886). 

Co mm entarii sacerdotum (pontificum, augurum). 
Records (diaries) kept in the archives of the various 
colleges of priests. The commentarii pontificum con- 
tained reports on their acti vities, statutes of their 
temples, rui es of sacral law, and the like. 

V. Premerstein. RE 4, 729; Rose. OCD ; G. Robde, 
Kultsatsungen der rom. Pontifices, 1936; F. Norden, Aus 
rom. Priesterbichem. Lund, 1939; C W. Westmp, Intro- 
duction to early R. lote, 4, 1 (1950) 35. 

Commercium. The right to buv and to sell redpro- 
cally (Epit. Ulp. 19.5). In other words the legal 
ability to conclude valid transactioni in order to ac¬ 
quire or to sell goods. Commercio interdicere = to 
deprive a person (for instance, a spendthrift) of this 
right. Similarly certain things are exempt from 
being the object of commercium ; see ars cuius com¬ 
mercium non est. For commercium m interna¬ 
ti onal trade reladons, see ius coMMERcn.—C. 4.63. 
Leonhard. RE 4; Hmnbert, DS 1; M. P. Charlesworth, 
Trade ut es and commeret in the R. Empirt, Cambridge, 
1926; O. E. Power», Studits tn the commercia! tiocabulary 
of early Latia, Chi caro. 1944; Santel, in Varia. Et. de 
droit rom., Paris, 1952; Kaser, St Arangio-Ruiz 2 (1952) 
131. 

Comminatio. A threat applied by a magistrate to a 
party in a trial to the effect that certain consequences 
will resuit if his order is not followed, as. eg., pay- 
ment of interest if the debt is not paid at the date 
fixed.—C. 7.57. 

Commiscere (commixtio). To mingle things to- 
gether. The product resuldng from the mixing to- 
gether of materials belonging to different owners was 
owned by them in common. when the materials were 
of the same kind, or when they were of different but 
inseparable sorts. 

Pampalom, BIDR 37 (1929) 38. 

Commissoria lex. (In sales.) An addidonal clause 
in a sale (emptio venditio ) under which the seller 
had the right to resdnd the contract if the buyer 
failed to pav the price or its remainder within a cer¬ 
tam time.—D. 18.3. 

Leonhard. RE 4; Hurabert. DS 1; F. Wieacker, Er- 


fullungssvoang and Widtrruf tm rom. Kaufreckt, 1932; 
Lery, Symb Frib Lenel 1932; Archi, St Ratti, 1934', 325; 
Biscardi, StSen 60 (1948) 611. 

Commissoria lex. (In a pledge.) An agreement be- 
tween creditor and debtor by which the former be- 
comes owner of the pledge if the debtor iails to pay 
the debt at the date fixed. Constantine forbade sudi 
agreement.—C. 8.34.—See ius distrahendi, pignus. 
Naber, Ma 32 (1904); Raape, Vtrfallsklaustl btim Pfand, 
1 (1913); A. Burdese, L. c. e ius vendendi ( Mem. Ist. 
Giur. Tormo, 63) 1949; Kaser, ZSS 67 (1950) 557. 

Commissum. In fiscal law, a confiscadon of goods, 
primarily for the violadon of custom provisions.— 
D. 39.4; C. 4.61. 

Commissum. In penal law, a cr iminal offence. Syn. 
admissum. 

Hmnbert, DS 1; De Dominicis, AVen 92 (1932-33) 1215. 

Committere. To commit an unlawful act (committere 
crimen, delictum, scelus, furtum, adulterium). In 
contractual law: to forfeit a right or an advantage or 
to incur a penalty by commitdng an act to which 
according to the agreement of the parries involved 
such consequences were attached (committere stipu¬ 
lationem). In passive form (committi), as in phrases 
like stipulatio (cautio) committitur, the term indi- 
cates that a certain obligadon becomes binding be- 
cause the suspensive condidon under which the prom- 
ise was given was realized. 

Committi fisco (or similar). To incur a confiscadon. 
—See commissum (in fiscal law). 

Commixtio. See commiscere. 

Commodator. See commodatum. 

Commodatum. A gratuitous loan of a thing (origi¬ 
nali; movables, later also immovables) to be retumed 
by die borrower to the lender (commodator) on the 
ternis fixed in the agreement or reasonably corre- 
sponding to the purpose of the loan. Commodatum 
bielongs to the so-called real contracts conduded by 
the delivery (re) of the thing and is governed by 
bona fides. Normally commodatum was to the ex- 
clusive benefit of the borrower; therefore his liability 
for die use of the thing is extensive (diligentia, cus¬ 
todia). He is not responsible for damages caused 
to the thing by aeddents beyond his control (casus). 
The lender had an aedon (actio commodati) against 
the borrower for the misuse or the retura of die thing, 
whereas the borrower might sue with actio commo¬ 
dati contraria for the recovery of extraordinary ex¬ 
penses and for damages caused by the fault of die 
lender.—D. 13.6; C. 4.23.—See fiducia cum amico. 
Leonhard. RE 4; Hmnbert, DS 1; C Ferrini, Opere 3, 
81; G. Sefri, St Fadda 6 (1906) 313; R. De Rugpero, 
BIDR 19 (1907) 5; Cicogna, ibid. 235; Schulz. GrZ 38 
(1911) 12; J. Stock, Zum Begriff der donatio, 1932; 
Pfluger, ZSS 65 (1947) 121. 

Commodum. Advantage, profit Legal benefits, re- 
suldng from statutes or senatusconsulta are desig- 
nated as commoda, similarly the rights connected 
with a certain legal situadon (possession, ownership) 
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as well as proceeds, such as interest, wages, and the 
llke. Ant incommodum, onus. “It is natural that 
be who suffers the disadvantage of a thing should 
have also the profits thereof’ (Inst 3233 ; D. 
50.17.10). A similar saying is: “he who bears the 
risk should have also the profit” The rule applies 
to the contract of sale (emptio venditio ) to the effect 
that die buyer who bears die risk (periculum) of 
deterioradon, destrucdon or disappearanee of the 
thing purchased but not yet delivered has the right 
to its products and increase after the condusion of 
the sale.—See emptic venditio. 

Commodum repraesentationis. See kepeaesentaxe. 

Commonitorium. A letter of reminding, an order. 
Commonitorium sacrum — an order of the e m pe r o r 
to an offidal. 

Seeck, RE 4. 

Commonentes. Persons who died in the same acci¬ 
dent (e-g., a shipwreck). There were certain rules 
concerning the simultaneous death of parents who 
died together with their children' children below the 
age of puberty ( impuberes ) were presumed to have 
died before their parents, wbereas children over that 
age (puberes) had to be considered dead after their 
parents. The rules, which probably originate in 
Josdnian’s law, had to be observed in the case of 
succession. Syn. simul (pariter) perire (decedere). 
Ant. supervivere (= to survive). 

Beseler, ZSS 44 (1924) 373; G. Donaturi, Lt praesump¬ 
tiones net diritto rem., 1930, 22; idem, Rivisto di dir. pri¬ 
vato 3 (1933) 198. 

Communicare. To share a thing with another by 
m a king hizn co-owner thereof or by dividing it or 
its proceeds with him. 

Communicare lucrum cum damno. To share profits 
and losses with another. This is a fundamental prin- 
dpic of the contract of partnership (societas) except 
for losses caused by fraud or negligence of one of 
the partners. In reladons among successori, espe- 
cially when an heir was obliged to deliver the inheri- 
tance wholly or pardally to a fideicommissarius, re¬ 
ciproca] stipulations were made in order to guarantee 
the common participation in profits and losses (de 
lucro et damno communicando). 

Communio. Common ownership. It arises when two 
or more persons buy or acquire through inberitance 
or legacy the same thing in common. They have 
either equal or unequal shares thereof, the thing 
remaining physically undivided (pro indiviso). The 
co-owners have the same legal situation with refer- 
ence to the whole and participate according to their 
shares in die produces (fructus) and expenses. Each 
of them may freely dispose of his share but not be- 
yond it. Division of the common p r ope r ty becomes 
necessary when the co-owners disagree (communio 
est mater rixarum m common ownership is the mother 
of disputes). It is achieved by the actio communi 
dbidundo, or in die case of common inberitance by 


the actio familiae (h)erciscundae. These divisory 
actions offer an opportunity for settling other con¬ 
troversi es among co-owners, such as restitutu» ai 
expenses made on the common thing by one co- 
owner, equalizadon of profits and damages and the 
like (so-called praestationes personales). —D. 10.2; 
3; C. 3.36; 37; 38; 4-52.—See adiudicatio, rus 

PaOHIBENDI, ACTIO COMMUNI DIVR1UNDO, IUS AD- 
CXESCENDI, NEMO INVITUS. 

Leonfaard, RE 4; Bicadi, NDI 4; A Berger, Zvr Ent- 
wieklungsgesckickte der TtUungsklogtn, 1912; 

BIDR 25 (1912); Riceobono, Dolia communio dei diritto 
quintario, Oxford Essays in legal history, 1913; idem, Del 
diritto rom. classico al dir. moderno, AnPal 3-4 (1917) 
165; Ein, BIDR 39 (1931) ; Bnuca, RISC 6 (1931) 215. 
7 (1932) 247; Boretrim, RISC 7 (1932) 459; J. Gwdemet, 
Lt regimt juridique de findivision en dr. rom., 1934; 
Solirri, ANop 57 (1935) 127; Annfio-Ruiz. La sociati 
(Cono), 1950, 32; Ambrouno, SDH1 16 (1950) 188. 

Communio inddena. The term is used in literatuxe 
to indica te common ownership which axose withoot 
interference of die co-owners, as in die case of an 
inberitance or legacy awarded to two or severul 
persons who dius “feli in together inio common 
p rope r t y " ("incidimus m communionem”). 

Arangio-Rniz, St Riceobono 4 (1936) 355; Donaturi, 
St Albertario 1 (1952). 

Communio sacrorum. See sacxa. 

Communis. (Adj.) A thing may be communis (com¬ 
mon property) to all (see aes communes omntum), 
or belong to a corporate body (corpus, collegium) or 
to two or more persons, res communis (see com¬ 
munio). Commune (a noun) embraces all that sev- 
eral persons have in common. It may be ownership, 
or another right, as superficies, ius in agro vectigali. 
In the denomination of the actio communi dividundo, 
commune is used in diis large sense. Communis is 
also wfaat is in the interest of more persons or the 
whole society (communis utilitas) or concems more 
persons (communis culpa, periculum). Communia 
(pL noun) = rules which equally apply to similar 
legal insdtudons; several rides in the Code contam 
sudi common rules, as, e.g., communia de legatis et 
fideicommissis (C. 6.43).—See rus commune, utili¬ 
tas. 

Communiter agere. To act on behalf of more per¬ 
sons or a Corporation. —See stifulatio communis. 

Comparare. See paxaxe, compaxatio utteeaeum. 

Comparatio. An agreement between colleagues in 
office conceming the division of competence or the 
assignment of the perfonnance of a spedfic offidal 
act to one of them.—See collegae. 

Comparatio litterarum. The comparison oi band- 
wrirings. Experts on handwriring (comparatores) 
were heard in a trial when doubts about the authen- 
ridty of a written document arose. 

Compascere. To exerdse the right of common pas- 
tuxage (ius compascendi, ius compascui). 

Compatroni. Co-patrons who manumitted a common 
slave. 
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Compendium. A profit. Svn. lucrum, ant. dispendium. 

Compensatio. Occurred in classica! law when the 
judge on grounds of good faith (cmly in a bonae fidei 
indicium ) took into consideration what the plaintif! 
owed to the defendant from another transaction and 
condemned the defendant to pay the balance only if 
his debt was larger. Later a set off of redprocal debts 
was available under certain drcumstances through 
exceptio doli. The practice of the cognitio extra 
ordinem favored the development of the institution 
and thus it became a general forrn of extincdon of 
obligations which operated even beyond the judidal 
courts. In this final stage compensatio worked ipso 
iure (= by the force of law) and not ope exceptionis 
(through an exception) when re d procal debts be- 
tween two persons met together.—D. 16 2; C. 421. 
—See ARGENTARII, deductio. 

Leonhard, RE 4; Hnmbert, DS 1; Biondi, ND1 3; Brast- 
ioff, ZSS 22 (1901); P. Kmichmar, Entwicklung der 
Compensatum, 1907; Leonhard, Mil Girord 2 (1912); 
B. Biondi, La compensatione, AnPal 12 (1929) ; Solam, 
La compensationi (1950) ; Kreller, hera 2 (1951) 82. 

Comperendinatio. (In a crimina! trial, parti cularly 
on extorti on, repetundae.) Com pulso ry division of 
the case into two proceedings (actio, prima, actio se¬ 
cundo). Voting took place at the end of the second 
hearing.—See lex se*vilia de re pe tu nd is and the 
following item. 

Kipp, RE 4, 790; Balsdoo, Papers of the British School 
of Rome, 1928, 98. 

Comperendinus dies. The third following day. On 
that day after the appointment of the iudcx the par¬ 
ties had to appear before him (in the legis actio pro¬ 
ceedings).—Syn. perendinus dies. 

Kipp, RE 4 (s.v. comperendinatio ); Hnmbert, DS 2, 177 
(t.v. dies ) ; Ferris», NDI 3. 

Competens. When applied to procedural elements as 
actio, iudcx, poena, tribunal, etc., indicates the action, 
the judge, etc., pertinent (competent) to the spedfic 
case. Justiniani compilers often substituted the 
term competens in place of the classical expression 
which in Justiniani time was obsolete because of the 
reformed organization of the procedure and admin- 
istration of justiee. 

Gnarneri-Gtati, Indice’ (1927) 19; Beriw, KrVj 1914. 
142. 

Competere. Actio competit is used of actions which 
were gianted by the ius civile, while praetorian ac¬ 
tions are "given” (a praetore dantur). When used 
with reference to other actions than those of ius 
civile the term may be frequently of compilatory 
origin. 

P. Krnfer, ZSS 16 (1895) 1; Guameri-Gtati, Indic? 
(1927) 19; Vinei, AnCat 2 (1948) 365. 

Co m petitor. (In later imperia! constitutions.) An im¬ 
peria! offidal of the treasury charged with the seizure 
of goods submitted to confiscation. Syn. (some- 
times) petitor. 

Componere (compositio). To draft the text of a 


legal instrument (a testament, a codidl, a stipulatio, 
a compromise, or a procedural formula). 

Componere controversiam. To settle a dispute by 
a compromise. 

Compos mentis. Fresh of mind, mentally healthy. 
Ant demens. 

Comprobare. See adfrobahe. Syn. probare. 

Co m promissum (compromittere). An agreement of 
the parties to submit their contro vers y to an arbi¬ 
trator (compromittere in aliquem de aliqua re). It 
normally provided for the payment of a penalty by 
the defeated party defauked in the fulfilment of the 
arbitrator's decisi on (pecunia compromissa). —See 

ARBITER EX COMPROMISSO. 

Leiit RE 4; De Raggiero, DE 1, 615; La Pira, St Ricco- 
bono 2 (1936) 187; Ronssier, RHD 18 (1939) 167. 

Computare. To reckon, to indude in an account (e.g., 
in quartam Falcidiam). Syn. calculus. Error com¬ 
putationis = ERROR CALCULL 

Conatus. (In pena! law.) An attempt to commit a 
crure.. The Roman jurists did not elaborate a 
general theory of the crimina! attempt, nor did they 
establish any rule as to when an attempt should be 
punished. With regard to some simet preparations 
made with criminal intent were dedared to be Iiable 
to punishment (as, for instancc, some cases under the 
Lex Cornelia de sicariis), with regard to others they 
were not. Nor is a dear distinction made between 
intent to commit a crime (consilium, voluntas sceleris) 
and an actual but unsuccessful attempt However, 
juristic and lherary texts distinguish between in- 
tended and not committed crimes (cogitata, non 
perfecta scelera) and those actually carried out (exi¬ 
tus, factum, eventus). In a rescript of Hadrian we 
read: "With regard to crimes intenti on is taken into 
'consideration, and not the resuit (exitus)” (D. 
48.S.14). Sixnilarly a late imperial constitution of 
aj>. 397 (preserved in the Theodosian Code 926.1, 
but not accepted into Justinian’s Code) contains, in 
connection with the Lex Iulia de ambitu, the rule: 
“Statutes (the laws) punish equally a crime and the 
intention tr co mmi t it (sceleris voluntas).” These 
dicta not only did not became a general rule but are 
even contradicted by other texts in legal sources.— 
See cogitatio. 

Costa, II conato criminoso, BIDR 31 (1921) 20. 

Concedere. To concede, to grant another a right (e.g., 
a servitude). Sometimes syn. with cedere. When 
referring to a debt = to rexnit, to release from an 
obligation. 

Concepta verba. Appears in a text by Gaius (420) 
as synonymous with the formula in the formulary 
procedure.—-See conceptio verborum. 

Solazri, Fschr Wenger 2 (1945) 54. 

Conceptio. A concepti on. The time of conception is 
decisive for the persona! status of the child. In 
classical law the child was free if at any time be¬ 
tween the conception and the birth the mother was 
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a free person. Similariy the time of concepdon is 
of importance in the doctrine of posthumous chikiren 
(Postumi), inasmuch as there was a differente ac- 
cording as the conception took place before or after 
the testament was made. 

Conceptio verborum. The drafdng of a legally im¬ 
portant oral dedaradon (an oath, a sdpuladon) or 
a written procedural instrument (formula, interdic¬ 
tum, libellus). 

Conceptus. Conceived and not yet bom. See con¬ 
ceptio. Syn. in utero esse. The law protects the 
interests of a child not yet bom, in pardcular his 
rights of succession and for this purpose die child 
whose birth is expected (nasciturus) is treated as if 
it were already bom (pro nato habetur). —See pos¬ 
tumi, nasciturus. 

Alberario, St 1 (1933) 3; Castello, St Sotasd, 1948, 232; 

idem. RIDA 4 (1950) 267; Bastosek, RIDA 2 (1949) 28. 

Concilia plebis. Assemblies of the plebs alone. They 
met originally by curiae and later (lex pubulia 
volebonis) by tribus (concilia plebis tributa). Reso- 
ludons passed by the concilia plebis = plebiscita. 
Three statutes are cited in comiecdon with die legis- 
lative power of the plebeian assemblies (lex pub- 

lilia PHILONIS, VALESIA HORATIA, HORTENSIA) bllt 

the extant evidence is not predse enough to admit 
of an exact understanding of their significante. The 
last statute (287 a.c.) is the most concrete in this 
obscure history. The plebisdtes were passed upon 
the modon of die plebeian tribunes.—See plebiscita, 

TRIBUNI PLEBIS. 

Kornemann, RE 4; Humbert, DS 1; Va*lieri, DE 2; 

G. W. Botriori. The Roman assemblies, 1909, 119. 

Concilia provinciarum. Provindal assemblies com- 
posed of leading personages as representadves (le¬ 
gati) of the various polidcal endties in the prov- 
ince. The original purpose of these gatherings was 
of a religious character; to celebrate the cult of the 
divinity of the emperor (Angustus) in die capital 
of the province. Their activity developed consid- 
erably. They maintained a direct contact with the 
govemor of the province through envoys and exer- 
cised a kind of control over his acdvity which might 
resuit in a crimina! prosecudon of the govemor at 
Rotne. In the second half of the third century they 
began to disappear. 

Komemajm, RE Suppi. 4 (s.v. tonum = the Greek term 

for e .); E. G. Hariy, St m R. history, 2ad «L, 1910, 235. 

Condliabulum. A setdement, a community of lesser 
extent than a municipali ty (municipium). The or- 
gans of local admimstradon were similar to those of 
a munidpality, inflnHing an administrative council 
(ordo decurionum). Some conciliabula may have 
been important maritet places since concUiabulum 
often appears in connecdon with a forum. —See 
MUNICIPIUM. 

Schnlten, RE 4; Grenier, DS 5, 856. 


Concilium manumissionum. An ad viso ry board of 
five senators and five equites consdtuted to examine 
the reasonableness of excepdonal manumissions (of 
slaves under thirty or when the master was under 
twenty). Such coundls existed also in die provinces 
under the chairmanship of the govemor. 

Concilium propinquorum. See consilium propin¬ 
quorum. 

Concipere. See concepta verba, conceptio verbo¬ 
rum, conceptio, conceptus. 

Concordans matrimonium. (Syn. concordantes vir 
et uxor.) A marriage in which husband and wife 
live in perfect accord. The tenns occur in connecdon 
with the problem of whether die father of the wife 
may exercise his patria potestas in order to dissolve 
sudi a marriage. 

Volterra, RIDA 1 (1948) 232. 

Concubina. See concubinatus. 

Concubinatus. A concubinage. The sources do not 
contain any defini'ion of concubinatus. It is a per¬ 
manent, monogamous union of men and women not 
legally married. It differs from marriage through 
the lack of affectio maritalis and of die honor 
matrimonii (the sodal dignity of a woman Iiving with 
a man in a legidmate marriage). Concubinatus was 
not prohibited by law and the lex ilxia de adul¬ 
teriis did not apply to persons Iiving in concubinatus. 
Restricdons which barTed die condusion of a valid 
marriage were also binding with regard to concubi¬ 
natus. The reladon did not produce any legal con- 
sequences. Jusdnian favored the transformadon of 
the concubinatus into marriage by establishing the 
presumpdon that a union with a free woman of honest 
life (honestae vitae) is considered a valid marriage 
unless the parties dedared in a written document 
before witnesses that they were Iiving in concubinatus. 
—D. 257; C. 526.—See paelex. 

Leonhari, RE 4; Baudry, DS 1; De Rugiero, DE 2; 
P. M. Mejrer, Der rdm. Kimi- ■ 1895; Costa, BIDR 

11 (1900) 233; J. Plassari. Le concubinat rxrm. sons le 
Haut-Empire. 1921; G. Castelli, II concubinato e b » legis¬ 
latione Augustea, Scritti 1 (1923) 143; Bontante. St 
Peracti, 1925, 283 ( =Studi 4, 563) ; E. J. Jonkers, luvtoed 
van hei Ckristendom op de romeinsche tr etge t cm g betref- 
fend het coneubmaat, 1938; C Castello, In terna di matri¬ 
monio e lonsubmato nel mando rom., 1940; Janean, De 
radrogation des liberi naturales, 1947, 29. 

Concubitus. Coition. The term occurs in the classical 
rule conceming the condusion of a marriage. Nup¬ 
tias non concubitus, sed consensus farit (s conseni, 
not intercourse, consdtutes marriage, D. 35.1.15; 
50.1720).—See matrimonium, nuptiae. 

Concurrentia delicta. See delicta concurrentia. 

Concurrere. Said of acdons which lie in favor of one 
person for the same thing (de eadem re). Actiones 
concurrentes are to be disdnguished from acdons 
which arise from the same fact but have different 
aims, as for instance in die case of a theft, see fur¬ 
tum. The daimant could sue only with one of the 
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concurrent actions de eadem re according to the rule 
"ii one was chosen the other is consumed” (D. 47734 
pr.; D. 50.17.43 pr.). 

Leonhard, RE 4 ; Humbert, DS 1; Peters, ZSS 32 (1911) 
179; L Alibrandi. Del concorso dellt asioni. Opere 1 
(1896); E. Levy. Die Konkurrens der Abtionen, 1-2, 1 
(1918, 1922) ; Liebman, Asioni concorrenti, St Ratti, 1934; 
Naber, Mn 32-53 (1924-25); Betd, Istituxioni V (1942) 
335 (BibL). 

Concursu partes fiunt. When the same thing (inheri- 
tance, legacy) or the same right is assigned to several 
persons ali share equally therein, unless the testator 
disposed otherwise. 

Concursus causarum. Occurs when a pcrson to whom 
a determined thing is due becomes owner thereof 
under a different title. The ebUgation to deliver the 
thing automatically becomes void, "because what is 
ours cannot be given to us” (Gaius Inst. 4.4). Thus 
the performance of the duty becomes impossible. In 
later development another more equitable solution was 
found. The obligation of the debtor was extinguished 
only when the creditor got the thing gratuitously (ex 
causa lucrativa), for instance, by legacy or donation. 
C Ferrini. Opere 3 (1929, ex 1891) 385; Scfaulx, ZSS 38 
(1917) 114. 

Concussio. (From concutere.) Extoruon of money 
or gifts through intimidarion, misuse of authority by 
an offidal or by a pcrson who falscly assumes an 
offidal character.—D. 47.13; C. 12.61. 

Hitzie, RE 4. 

Condemnare. To condemn the defendant in a dvil 
tria! to the payment of a sum of money (see con¬ 
demnatio) or the accused in a criminal triaL Ant. 
absolvere. 

Hitzig. RE 4 (ior criminal procedure). 

Condemnatio. (In formulary proceedings.) “That 
part of the formula by which the judge ( iudex ) is 
empowered to condemn or to absolve the defendant" 
(G. 4.43). In the condemnatio either a fixed axnount 
was indicated (condemnatio certa) or a maximum 
sum was fixed which the judge could not exceed 
(dumtaxat = not exceeding). In certain formulas no 
sum at ali was indicated, the judge being authorized 
to fix the sum oi the condemnation at his discretion 
by expressions such as the following: quanti ea res 
est (or erit = what the value of the matter in dispute 
is, sc. at the time when the formula was set or when 
judgment will be pronounced respectively), or simply 
by quidquid (“whatever” may appear appropriate to 
the judge, as in cases when the obligadon concerned 
an incertum), or, in excepdonal cases, by the phrase 
quantum aequum videbitur (= as much as will appear 
equitable to the judge). In the so-called iudicia 
bonae fidei the condemnatio contained the clause ex 
fide bona (according to [in] good faith).—See sen¬ 
tentia, taxatio, egxedi. and the following items. 
Leist, RE 4; Beretta, St Solassi 1948, 264. 

Condemnatio certa (certae pecuniae). A condem¬ 
natio in which the judge is instrueted to condemn the 


defendant to pay a fixed sum. Ant condemnatio 
incerta. —See condemnatio. 

Condemnatio cum deductione. See deductio. 

Condemnatio incerta (incertae pecuniae). A con¬ 
demnatio in which the sum is indefinite. Ant con¬ 
demnatio certa. The condemnatio incerta is either 
unlimited or limited by a maximum (cum taxatione). 
—See CONDEMNATIO. 

Condemnatio in quantum facere potest (Sc. the 
defendant) A condemnadon to what the defendant 
is able to pay. —See beneficium competentiae. 

Condemnatio pecuniaria. A condemnatio to pay a 
sum of money. The dassical law did not admit of 
any other condemnation in a civi! trial than a pe- 
cuniary one. In suits in which the plaindff claimed 
the deiivery of a spedfic thing an eraluadon in money 
(see uns aestimatio) was necessary to make the 
conversion into money in the condemnatio possible, 
unless the deiendant preferred to satisfy the plaindff 
by the deiivery of the thing in dispute beiore the 
judgment was passed.—See absolutoeius. 

Pfaff, Juristiscke Vierteljahressch 18 (1902) 49; Schloss- 
mann, IhJb 46 (1904); Levy, ZSS 42 (1921) 476; M. 
Nicolau and P. Collinet, RHD 15 (1936) 751; S. Ricco- 
bono, Jr.. AnPai 17 (1937 ) 43; Wenper, ZSS 59 (1939) 
316; GiofFredi, SDHI 12 (1946) 136; idem. Contributi alio 
studio dei processo crv. rom., 1947, 46; v. Lubtow, ZSS 
68 (1951) 321. 

Condere iura. To establish, to create law. In refer- 
ring to jurists, the term conditores i uris is used to 
mean those of them who, through their responsa given 
on the ground of their ius respondendi , contributed 
to the development of the law.—See ius respon¬ 
dendi, RESPONSA, INTERPRETATIO. 

Maadelain, RHD 28 (1950) 6. 

Condicere. In the earliest dvil procedure syn. with 
denuntiare (= to announce, to give nodee, to de- 
dare). It applies to the act of the daimant in the 
LEGIS ACTIO PER condictionem, by which he sum- 
moned the defendam in iure to appear before the 
magi strate again after thirty days to continue the 
proceedings with the appointment of the iudex. Since 
this legis actio served only for claims in personam and 
for a spedfic object, the ternis condicere and condictio 
were used for actiones in personam by which a dare 
jacere oportere (obligadons to give or to do) was 
claimed. For further development, see condictiones 
and the entries referring to the various condictiones. 
—See actiones in personam. 

Condicio. The legal or sodal status of a person. In 
the imperial criminal law the sodal condition of a 
person was of importance for the kind of penalty to 
be applied to him.—See honestiores, humiliores, 
potentiores. 

Condicio. A condidon, i.e.. a clause added to a trans - 
aedon or a testamentary disposition which makes the 
validity thereof dependent upon the occurrence or 
non-occurrence of a future event; the clause is in- 
troduced by si or nisi (si non). The event may be 
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dther a natural one when it is independent of human 
a cti r i ty, or it is a iact to be done or not deme by the 
party involved or by a third person ( condicio potesta¬ 
tiva). Until tbe fnlfiflment crf the condidon ( pendente 
condicione) there is a state of uncertainty about tbe 
effect» a tt a die d to its realization, to wit, as to whetber 
tbe transaction will enter into force (suspenshre con- 
didon) or be dissolved (resoludve condidon). Tbe 
tcrhnical tersis for tbe period between tbe condasion 
of t hf transaedon and the fnlfillment of t hf condidon 
are in suspenso esse, suspensus sub condicione, and 
tbe ilice. Condidons may be added to abnost ali legal 
transacrions and acts (sdpnladons, sales, leases, in- 
sdtudons of heirs, legacies, mamimissions, etc.) ex- 
cept tbe so-called actus legitimi. —D. 287; 35.1; 
C. 625; 6.46.—For tbe varioos Idnds of condicio see 
tbe ioUowing items; see disiuncttvo modo, dies ce¬ 
dens, dizs cestus, nubebe. 

Leonhard. RE 4; Orestano, NDl 3; De Rnggiera, DE 2; 
E. F. Bradc, Bedmgumgsfemdlicke Recktsgesck&fte, 1904; 
VsiMlll, BIDR 1915 ( = Scritti 1, 1939, 245); R. Poporic, 
Condicionis implendae causa datum, Zureher BeiSrige sur 
Recktswissenschaft 73, 1919; Bohacek, AnPal 11 (1924) 
329; Rkcobooo, St Perossi, 1925; G. Grano, Contributo 
ailo studia delfadempimento dslla condicione, MemTor 
1930; idem, AToe 65 (1929) 455; V. Sdaloja, Negosi 
gruridici, 1933, 96; D. Ochtenhetn, TrxmrmiuibiliU kiri- 
ditaire de Foblig. conditionnells, G4n£ve, 1935; Fltane, 
TR 14 (1936) 19; Dceatuti, SDHI 3 (1937); idem, Lo 
statulibero, 1940, 16; Betti. Retroattivitd dslla condicione, 
Scr Frrrini (Univ. Paria, 1946); Grano, SDHI 8 (1942) 
290. 

Condicio deficit. Tbe condicio is not fulfilled. 

Condicio facti See condicio ictus. 

Condicio illicita. See condicto tubpis. 

Condicio impletur (impleta est). The condicio is ful¬ 
filled. Syn. condicio existit (extitit). Sometimcs a 
condidon which has not been fulfilled is considered 
as if it were fulfilled. This is tbe case primarily, 
"wben the person who is interested in the non-fulfill- 
ment of tbe condidon acts so as to prevent its fulfill- 
ment” (D. 50.17.161 = 35.124). Such a ficdon is 
applied to mamimissions imposed upon an heir under 
a condidon the realization of which depends upon 
himself. The rule was later extended to sdpuladons. 
G. Grano, La finsione delfadempimento della condicione, 
1930; Donatud, SDHI 3 (1937) 63; B. Btoudi, Succes¬ 
sione testamentaria, 1946, 537. 

Condicio impossibilis. A condidon which in the na¬ 
ture of things cannot be fulfilled. A typical example 
is "if you will touch the sky with your finger." For 
testamentary disposidons die doctrine of the Sabi- 
nians, who considered such a condidon non-existent 
(pro non scripta) was accepted by later jurists and 
Justinian. 

L Alibrandi, Opere 1 (1896) 192; R. De Roniera, BIDR 
16 (1904); Manenti, St Scialoja 1 (1905); Cngnsi, St 
Fadda 5 (1906); Beseler, SDHI 7 (1941) 186; Cooper, 
Tulane LR 16 (1942) 433. 

Condicio institutionis. A condidon attached to the 
institution of an heir by the testator.—D. 28.7.—See 

CONDICTO TESTAMENTI. 


Co n dicio iuria. A requirement imposed by law for tbe 
vaHdity of a legal transaction. Condiciones turis are 
not real condidons, since they are neither uncertain 
nor do they make die validity of the transaction de- 
pend upon a foture erent. They are indispensable 
requisites fixed by the law. Where they are not 
observed, the transaction is void. Aat condicio jacti 
= real condidons imposed by the will of the party 
(testator, donator) or parties involved. 

Co n dicio hgisiurandi. A testamentary condidon im¬ 
posed on an heir or legatee to take an oath that he 
would fulfill the testator 1 * wish. Sudi condidons were 
n«rtai in *» ftam» n » a r y manumissions When added 
to other disposidons such a condidon might be dis- 
pensed with by tbe praetor or replaced by a cautio. 

Cuq. DS 3, 772; Meuma-Vitxaao, AnPer 33 (1921) 600. 

Condicio mixta. A condidon which pardy depends 
upon, and partly is independent of, the will of die 
party involved, as, for instancc, when its fnlfillment 
depads partly upon a natural event or the will of 
a third party.—Syn. condicio promiscua. 

C on dicio pendet. See condicto. 

Condicio potestativa. A condidon the realizadon of 
which depends upon the will of a spedfic person. 
It may consist in doing (condicio faciendi) or not 
doing (condicio 'non faciendi) something. In die 
latter case only after the death of the person upon 
whom the condicio was imposed could it be estab- 
lished that he had not acted against the condidon. 
See cautio muciana. The term condicio potesta¬ 
tiva is not of dassical origin; the cl ass ic a l jurists 
speak of condicio in potestate (arbitrio) alicuius (= a 
condidon depending upon one’s capadty or will). 

Condicio Ucita. A condidon which is understood in 
a transaedon, as, for instance, the condusion of a 
marriage with regard to a dowry consdtuted in 
advance. 

Condicio testamenti. A testamentary condidon con¬ 
necte©. with die institution of heirs, legacies, fidei¬ 
commissa, manumissions. Spedfic rules apply to 
such condidons. The underlying one is that in the 
first place the testatores intention is decisi ve.—See 
condicio impossibilis, Tuapis. —D. 287; 35.1; C. 
6.46. 

L Alibrandi, Opere, 1895. 

Condicio turpia (Qlitita). A condidon the fnlfillment 
of which involves the perpetraticm of an act violadng 
a legal or moral norm (contra bonos mores). Such 
condidons made the contract void; when added to a 
tes tamentar y disposidon, originally they had to be 
vacated by the praetor, later they were considered as 
condiciones impossibiles and were txeated as if they 
were not written (pro non scriptis). —See condicio 

IMPOSSIBILIS, ILLI C I TU S . 

R. De Roggiero, BIDR 16 (1904) 167; Smnan, FU 1917; 

Mestina-Vitrano, I negosi turis cmlis sotto condisione 

Ulecita, AnPer 33 (1921) 583; Gcogna. StSen 54 (1940) 

48. 
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Condicionalis. A legal transaction ( obligatio, stipu¬ 
latio, emptio, etc.) or testammtary disposition (in- 
stitution of an hdr, legacy, manumissicm) attended 
with a conditio?., Ant. purus = unconditionaL 

Condicionaliter. See sub condicione. Ant pure .— 
See puxus. 

Condiciones disiunctivae. See disiunctivo modo. 

Condictio (condictiones). As actio in personam h 
arose from tbe sedent legis actio pex condictionem 
(see condicexe). The condictiones acquired increas- 
ing application. Gaius (Inst 4.5; 17) defines con¬ 
dictio as “any actio in personam by which we claim 
(intendimus ) an obligadon to give or to do ( dare 
facere oportere)," whhoot giving any spedfic cause of 
aedon. Originally limited to a fixed sum ( certa pe¬ 
cunia) and a spedfic thing ( certa res), the condictio 
was extended to uncertain daims (incertum) and 
Josdnian admitted them for all kinds of things, mov- 
ables and ixnmovables, fimgibles and not fungibles. 
A particular domain of the appiicadon of condictio 
is an nnju5t enrichment when a person acquires 
something from another’s property at the latter’s 
expenses, without any legal ground (sine causa) or 
dishonestly (ex iniusta causa). “It is a mattea- of 
natural equhy that no one should be enriched to the 
detriment of another” (D. 12.6.14; see locupletiok 
ftebi). This doctrine of Jusdnian infiltrated the 
dassical texts through numerpus interpoladons and 
made the condictio a general aedon for the most 
varied daims when a spedfically termed aedon was 
not available.—See actiones in pexsonam, condi¬ 
cexe, and the following items. 

Kipp, RE 4; Htsabert and Lecrivain, DS 4 (s.v. per con¬ 
dictionem actio ) ; Landncd, NDI 3; L Kofchcmbabr- 
Ljakowsld, C. ait Btreickerongsklage, 1-2 (1903, 1907) ; 
R. t. Maji, Die c. des rom. Prioatrechts, 1905; M. Freo- 
desthal, Zttr Entwickiungsgesch. der. c., 1910; F. de 
Visacber, La c. et le rysteme de la procidnrt formulaire, 
1923; E. Beandonnat Vfvohttion gineralt des condictions, 
Paria, 1926; Haymaan, IhJb 77 (1927) 188; G. H. Idaier, 
Die pratorischen Bertichenmgsklogen, 1932; A. P. Lejnrti, 
De la notio» Senrickissement e» dr. rom., Thiae, Alger, 
1935; Olhrer, D. 121, etc. De condictionibus, Cambridge, 
1937; Robbe, SDH1 7 (1941); Frezza, Nuova RDCom 
2 (1949) 42; Soluti, ANaf 62 (1941); Donatad, Studi 
Parmensi 1 (1951) 35; U. ron Lubtow, Beitrage sur Lehre 
von der condictio, 1952; F. Schwan, Die Grundlage der 
c. *m klassiscksn rom. Reckt, 1952. 

Condictio causa data causa non sacuta (ob causam 
dati or datorum). An aedon granted a person who 
has given something to another in anddpadon of a 
spedfic event (e.g., a dowty g i ven for a future mar- 
riage) or the performance of a spedfic act by the 
recdver, upon the failure of the expected event or 
act to materiali te. Through this condictio the g iv er 
r ecovere d the thing given.—D. 12.4; C. 4.6. 
Kretschmar, ZSS 61 (1941). 

Condictio cautionis. An aedon of die debtor for the 
return of a written acknowledgment of his debt which 
he had repaid. 


Condictio certae pecuniae. An aedon for the pay- 
ment of a fixed sum promised by a stipulatio. 

Condictio certae reL An aedon based on a stipulatio 
ior the delivery of a spedfic thing (certa res). This 
condictio is also called condictio triticaria, a term 
which was originally applied when a fixed amount 
of wheat (triticum) was due, and was generalized by 
Jusdnian to apply to all kinds of fungible goods.— 
D. 13.3. 

Beretta. SDHI 9 (1943) 223. 

Condictio certi. An aedon for a certum. A Jusdnian 
creadon, “it lies when a certum is claimed from any 
cause, from any obligadon” (D. 12.1.9 pr.).—See 

CEXTUM. 

Giffard, Conflnst 1947 (1950) 55. 

Condictio ex causa furtiva. See fuxtum. 

Condictio ex iniusta causa. See condictio ob inius- 

TAM CAUSAM. 

Condictio ex lege. This name was given by Jusdnian 
to the post-dassical condictio, which became a gen¬ 
eral aedon employed for the prosecudon of any claim 
which an imperial enactment admowledged as aedon- 
able without giving the aedon a spedfic name.— 
D. 132; C 43. —See condictio. 

Condictio ex paenitentia. See paenitentia. 

Condictio furtiva. (Syn. condictio ex causa furtiva.) 
—See fuxtum. 

Condictio incerti. A condictio by which an incertum 
is claimed. The term appears mostly in interpolated 
texts.—See c ee tum. 

Trampedach, ZSS 17 (1896) 97, 365; Pfluger, ZSS 18 
(1897) 75; idem. Condictio und kem Ende, Fg P. Krigrr, 
1911; ▼. Man. ZSS 24-25 (1903-1904); Benigni, FU 31 
(1906); Naber, RStDlt 8 (1935) 284; Kretschmar, ZSS 
59 (1939) 128; Gifiard, RIDA 4 (1950) 499. 

Condictio indebiti. An aedon for the recovery of a 
payment made in error for a not exisdng debt (in¬ 
debitum). Both the parties, the g i ver and the re- 
ceiver, must have acted in error. If the latter took 
the payment in bad faith, he was treated as a thief. 
Indebitum was also a debt which existed at tus civile, 
but could be annulled by an peremptory excepdon. 
—D. 12.6; C. 4J. 

Solasti, ANap 59 (1939); idem, SDHI 9 (1943) 55; C 
Sanfilippo, C.L, 1943; F. Schwarz, ZSS 68 (1951) 266. 

Condictio liberationis. A post-dassical form of a 
condictio incerti, granted to a debtor against his 
creditor in order to obtain from him a formal release 
from a debt which became invalid. 

Archi, St Solasti, 1948, 740. 

Condictio ob causam datorum. See condictio causa 

DATA CAUSA NON SECUTA. 

Condictio ob iniustam causam. An aedon for the 
recovery of money paid for an illegal cause, as, e.g., 
for a debt contracted under duress.—D. 12.5; C. 43. 
—See usuxae. 

Pfluger, ZSS 32 (1911) 168. 

Condictio ob t urp e m causam. An aedon for the re¬ 
covery of money the acceptance of which by the re- 
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ceiver was immoral, as, eg., for not committing a 
crime.—D. 12.5; C. 47. 

Condictio possessionis. An aedon for die recovery 
of possession of a thing which the adversary had 
obtained frons the plaintiff without lega! cause. In 
comparison with the interdictal protecdon (see m- 
tesdicta), the condictio had the advantage of being 
an actio perpetua. 

De Vili*, StSas 10 (1932). 

Condictio sine causa. An aedon for the recovery of 
a thing given for a spedfic purpose (causa) which 
failed afterwards, as, eg., a dowry given in view 
of a future marriage which, however, was not con- 
duded, or a gift nsade by a donor in contempladon 
of his imminent death ( mortis causa), which then 
did not occur.—D. 127; C. 43. 

Condictio triticaria. An aedon for the return of a 
quandty of grain ( triticum ) or other fungibies which 
had been given as a loan.—See condictio costae 
an, m u t uum . —D. 13.3. 

Collinet, St Perozsi, 1925; Kretsdunar. ZSS 59 (1939) 

128. 

Conditores iuris. See iukisconsultus, condebe iu*a. 

Conductio. See locatio. 

Conductor agri vectigalis. See ace* vectigalis. 

Conductor operarum. See locatio conductio ope- 

XAXCM. 

Conductor operis. See locatio conductio opejsis 

FACIENDI. 

Conductor rei. See locatio conductio xei. 

Conductores. Lessees. Holders of large private and 
public estates used to subiease small ordons thereof 
to minor lessees ( coloni ) for a rent (a third or higher 
part of die produce) and personal Services.—C. 1172. 

Rostowzew, DE 2, 586; Lecrivain, DS 3, 967. 

Conductores vectigalium. Persons who leased frons 
the state the right to collect vectigalia (revenues from 
state, property, such as land, mines, salt-works).— 
C. 10.57.—See vectigal, fusu cani. 

Rostowzew, DE 2. 

Confarreatio. The earliest form of conventio in 
manum in order to conclude a marriage between 
patridans. It was a solemn ceremony in the pres- 
ence of ten witnesses and a high priest The term 
comes from die use of a cake of spelt (far, panis 
farreus) in the ce re m ony. When the confarreatio 
feli into disuse, it remained obligatory only for the 
marriage of flamines. 

Leonhard, RE 4; KwnkH, RE 14, 2270; De Rnftiero, 

DE 2; S. Peracri. Scritti 3 (1948, ex 1904) 528; Fowler, 

JRS 6 (1916) 185; Brassloff. St BonfanSt 2 (1929) 363; 

CarrelU, AnMoc 9 (1933) 207; NoaOles, RHD 15 (1936); 

E. Voltena, La conception i» mariagt (Padova, 1940), 

14; Koestler, ZSS 65 (1947) 44; M. Kaier, Das altrdm. 

Ius, 1949, 342. 

Conferre. To contribute money or goods; see con- 

FEUE IN SOCIETATEM, COLLATIO, COLLATIO BONOKUM, 
COLLATIO DOTIS, COLLATIO DONATIONIS. 


Conferre imperium (magistratum, potestatem). To 
confer power upon a high magistrale or the em- 
peror.—See imfeuum, lex cuxiata de impeuo, 

LEX DE IMPEUO. 

Conferre in societatem. To contribute a share as a 
parmer of a company (societas). —See societas. 
Guarneri-Citoti, BIDR 42 (1934) 183. 

Confessio. (From confiteri.) Admission of liability 
by the defendant in full or partial conformity with the 
plaindff $ claim. Confessio may occur in either stage 
of the dvil trial, in iure or apud indicem. —D. 427; 

C. 7.59.—See the following items. 

Kipp, RE 4; Cuq. DS 3, 744. 

Confessio apud iudicem. An acknowledgment of the 
plaindfFs claim by the deiendant before the judge. 
It was treated only as a means of evidence. The 
judge could evaluate it at his discretion. 

Confessio in iure. An acknowledgment of the plain- 
tiffs claim made by the defendant (confessus) before 
the magistrale in the stage of the proceedings in iure. 
A confessus “is like a indicatus (condemned by die 
judge’s judgment) since he is condemned to a cer- 
tain degree by his own judgment” (D. 427.1). The 
rule goes bade to the Twdve Tables with regard to 
daims of a fixed sum. Thev ordered that an amount 
of money admitted by the defendant (aes confessum) 
was subject to exeeution in the same way as a thing 
adjudged by a judgment. When the defendant ad¬ 
mitted his liability but did not express it in a fixed 
sum. immediate exeeution was impossible and the 
whole matter went as a suit based on confession 
(actio confessoria) to the judge whose task was to 
assess die liability of the defendant. By his confessio 
the latter avoided condemnadon to a double amount 
(duplum) in those acrions in which his denial (see 
infitiatio) would have produced such effe cl 
Kipp, RE 4; Cuq, DS 3; A. Giffard, La c.. 1900; Betti, 
AVtn 74 (1915) 1453; idem, ATor 50 (1914-15) 700; 
Collinet, NRHD 29 (1925); W. Pfiachd. Confessus pro 
indicato est, 1924; Wlasstk. /Confessio tn iure, SbMinch 
1934; Wencer, ZSS 59 (1939) ; Pflufer, ZSS 64 (1944) 
360; S. di Paola, Confessio in iure 1 (Milan, 1952). 

Confideiussores. Two or more suredes, fideiussores, 
for the same debt—See beneficium divisionis. 

Confinium. A strip of land consdtudng a border be¬ 
tween two adjoining plots. It was to be left un- 
ploughed and was exduded from usucapio. Svn. 
fines. —See actio finium keguxdokum, contbo- 

VEXSIA DE FINE. 

Confirmare tutorem. To confirm a guardian. In 
certain cases, when die testamentary appointment of 
a guardian was not quite certain, when die testament 
was defective, or when the appo in tment was made by 
a person who had no patria potestas over die ward 
(the mother, or the father of an emandpated son) the 
praetor could take the will of the testator into con¬ 
sidera tion and confirm the guardian appointed.— 

D. 26.3; C. 529. 

Sadten, RE 7A, 1511; Solaxzi, RendLomb 53 (1920) 359. 
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Confirmatio codicillorum. Sec codicilli. 

Confirmatio donationis. A donation which might be 
invalidated by an exception opposed bv the donor 
{exceptio legis Cinciae ) became valid ii the donor 
died without having revoked the donation. According 
to an oratio oi the emperors Severus and-Caracalla 
a donation between husband and wiie {donatio inter 
virum et uxorem) became valid, if the donor con- 
firmed the donation in his testament 

Siber, ZSS 43 (1933); De Robertis. AnBari 1935; Biondi. 
Successione testamentaria (1943) 666. 714. 

Confiscari (confiscatio). Seizure by, and for, the fise. 
—See publicatio. —C. 9.4S. 

Humbert, DS 1. 

Confiteri, confessus. See confessio. Syn. fateri. 

Confuga. (From confugere.) A person persecuted 
by an enemy, by creditors or ior a crime, who takes 
refuge in a place which is inviolable, e^., in a temple 
{in aede sacra) or under a statue of a reigning or 
dead emperor {ad statuam Caesaris). —C. 1.25. 

P. Timbal Dudaux de Martin, Droit iasile, 1939, 27; 
Gioffredi, SDHI 12 (1946) 187. 

Confugere ad ecclesiam. To take refuge in a church. 

—C. 1.12. 

Confusio. (From confundere.) Mingling oi liquids. 
When they belong to different owners, the mixture 
is owned by them in common as in the case of 

CQMMISCEBE. 

Pampaioni, BIDR 37 (1929) 38; Baudry, DS 1; Lee e - 
hard. RE 4. 

Confusio. In the law of obligations this occurs when 
the right of the creditor and the obligation of the 
debtor meet in the same person, as when the debtor 
becomes heir oi the creditor or vice versa. Confusio 
effects the extinction of the obligation. 

Baudry, DS 1; Leontaard, RE 4; S. Cugia, Confusione 
extinguitur obligatio, 1927; item, La confusione delfobliga- 
sione, Corio, 1943; S. Solani, Vestinsione deltobligasione, 
P (1935) 277; A. Hollfelder, Die c. im rom. R., 1930; 
G. Wesenberg, Der Zusammenjall in emer Person von 
Hauptsckuld und Biirgsckaftsschuld, 1935; Biondi, Istituti 
fondamentali dei dir. ereditario 2 (1948) 126. 

Confusio. (In the law of servi tudes.) If ownership 
of an immovable, encumbered by a servitude, and the 
right of servi tude meet in the same person. the servi- 
tude, praedial or personal, is extinguished through 
confusio, which in such cases is also termed con¬ 
solidatio. 

Congiarium. Money or valuable commodities dis- 
tributed among the people on spedfic occasions. This 
custom, introduced by Caesar, was followed by the 
emperors as a gesture of liberality {liberalitas) on 
sudi occasions as accession to the throne, a victory 
in war, or another solemn event. The example of 
the emperors was imitated by triumphant generals 
and wealthy individuals. Tokens (tessebae num- 
m ajuae ) redeemable in money, were also thrown to 
the people on such occasions.—See missilia. 

Rojtowzrw, RE 4; Berve, RE 13 (s.v. liberalitas) ; Espc- 
randieu. DE 2; TWdenat, DS ; D. Van Berchem, Distri¬ 
butio» de bli et Sargtnt, Genere. 1939. 


Coniectanea. A collection of miscellanea. The word 
appears as the title of juristic works of Capito and 
Alfenus Varus. 

Coniectio. See causae coniectio. 

Coniunctim. Jointly. Heirs instituted coniunctim be¬ 
came co-heirs with equal shares. A condition im- 
posed coniunctim upon several per sons is binding on 
alL Ant. disiunctim, sepabatim. 

Conj unct io. An mstitution of several heirs for the 
same estate or of several legatees for the same thing 
in common. The estate (or legacv) became common 
property of the coheredes (or collegatarii). The 
heirs or legatees thus awarded are termed coniuncti. 
—See coniunctim. 

Coni unctio maris et feminae. A basic dement of 
the Roman marriage when connected with affectio 
mabitalis and intended as a community for ever 
(CONSOBTIUM omnis vitae). —See nuptiae. 

Coni-. See coll-. 

Connubium. See conubium. 

Conrei. See cobbei. 

ConsanguineL See consanguinitas. AnL utebini. 
The distinction has significance in the law of suc- 
cession. 

Leonhard. RE 4. 

Consanguinitas. The relationship between brothers 
and sisters begotten by the same father. In a larger 
sense, blood relationship.—See ius consanguinita¬ 
tis, necessitudo. 

Conscientia (conscius). Knowledge of a crime com- 
mitted by another. Such knowledge did not entail 
punishment except in cases in which denunciation to 
the authorities was obligatory, as, e.g., in case of 
high treason (see majestas, pebdueluo). 

Consciscere sibi mortem. To commit suicide. Sui- 
dde committed by a person accused of a crime in 
order to avoid condemnati on was considered a con- 
fession of guilt and his property was confiscated. 
Trials for high treason were continued in spite of the 
suicide of the accused.—Syn. manus sibi inferre .— 
D. 48.21; C. 9.50.—See suicidium, ubeba facultas 
mobtis. 

Rogen, TAmPkilolAs 64 (1933) 18; Volterra, RStDIt 

6 (1933) 393; F. Vimaghoff Der Staatsfeind i» der rom. 

Kaiserseit, 1936, 52. 

Conscius. See conscientia. 

Conscius fraudis. One who partidpates in a debtor’s 
fraudulent activities in order to deceive the latter’s 
creditors. Syn. particeps fraudis. A praetorian ae¬ 
don for damages lies against him.—See fbaus. 

Humbert, DS 1. 

Conscribere. To write down a legal document, in par- 
ticular a testament or codidl. 

Conscripti. See patbes conscbipti. 

Consecrare (consecratio). See bes sacras, 

Consecratio. As a sanction for a crime committed 
against the sute or community this was the assign- 
ment of the offender and his property to the gods; 
this made him an outlaw {sacer), deprived him of 



408 


[trans. amu. reiL. soc. 


ADOLF BERGER 


protection by men and exduded him from human 
sodety. The consecratio, both capitis and bonorum, 
is the lot of a person whom the laws dedared saceb. 
—See LEGES SACRATAE. 

Wisjowa, RE 4; De Ruggiero, DE 1, 144. 

Consecratio. (With regard to deceased emperors.) 
The enrollment of the dead emperor among gods, 
deification.—See divus. 

G. Hertling, Konsecration tm rom. Sakralreckt. 1911; S. 

Bmsloff, Studien rur rom. Recktsgeschickte, 1925; Bidcer- 

maa, Arck. fur Religionsmissenschaft 27 (1929); F. Vit- 

tinghoff, Der Staatsfeind m der rom. Kaiserceit, 1936, 77 ; 

Brock, 7 (1949) 12 (BibL). 

Consensus. (From consentire.) In private law = con- 
sent It is either unilateral when a person gives his 
assent (approval) to an act performed by another 
(consensus curatoris, o£ a father or parents, of a 
magistrate); or bilateral when two persons agree 
upon a tra ns a cri on. The consensus must be complete 
(in unum = on the same raatter) and free from any 
external influence (dures s = vis, metus, error). Al- 
though consensus is the basic element of all agree- 
ments bet w ee n two or more persons, there are some 
contracta ( emptio venditio, locatio conductio, man¬ 
datum, societas) which are conduded ( obligatio con¬ 
sensu contracta) when merely a consensus of the 
parties exists and is expressed (nudus consensus), 
as opposed to other contracta for the condusion of 
which further dementa are required, such as the 
delivery of a thing (res), the use of words (verba) 
or a written form (litterae). Consensus may be given 
expressly in spoken or written words, or tadtly, sim- 
ply by gesture or other behavior leaving no doubt as 
to the consent of the party (tacite, tacitus consensus). 
—Inst 322.—See contractus, nutus. 

Leonhard, RE 4; Pe r o ra , St Sckupfer , 1 (Turio, 1898) ; 

Hagerstrom, ZSS 63 (1943) 268. 

Consensus. In public law this refers to the manifesta- 
don of the collecdve approval of the people (consensus 
populi), the senate (consensus senatus), a munidpal 
coundl, and the lflce. 

De Ruggiero, DE 2. 

Consensus contrarius. A consensual contract (see 
consensus) could be resdnded by a contrary agree- 
ment of the parties ii neither of them had yet fulSlled 
his obligadon (re integra, re nondum soluta). Syn. 
dissensus. 

Siber, ZSS 42 (1922); Stoll, ZSS 44 (1924). 

Consentire. See consensus. 

Conservi. Fellow slaves bdonging to the same master. 

Consignare (consignatio). To seal a written docu- 
ment (e.g., a testament). Syn. signare. 

Consiliarii (consiliarii Augusti). Members of the 
emperor’s consilium; generally members of any 
coundL 

De Ruggiero, DE 2, 616; Onychini, AVtn 58 (1909). 

Consilium. Advice. It is to be disdnguished from 
a mandate (mandatum) and does not create any 
responsibility for the person who gave it if it pro- 


duced bad results. “Everybody may dedde for him- 
sdf whether the advice is to his advantage” (17.12.6). 
—Consilium of the person who performs a deed means 
his dedsion, intendon, pardcularly when referring to 
prohibited acts.—See ope consilio. 

Last, AnPal 15 (1936) 253. 

Consilium decurionum. A munidpal senate. —See 
decumones. 

De Ruggiero, RE 2, 611. 

Consilium magistratuum. Higher magistrales (con¬ 
suis, praetors, censors, aediles, govemors of the prov- 
inces, prefects, etc.) used to ha ve advisory boards 
composed of jurists and experts in various fidds. 
They asked the consilium for advice in important 
matters, but were not obliged to follow it—See 
ADSESSOBES. 

Liebenam. RE 4; De Ruggiero, DE 2, 610; G. Ctcogna, 
I consigli dei magistrati romam t il c. principis, 1910. 

Co nsilium prinripis. The imperial coundl. Follow- 
ing a Republican insdtudon, the coundl of the magis- 
trates (consilium magistratuum), the emperors 
beginning with Augustus used to consuit a body of 
advisors convoked in cases of pardcular importa nre. 
Hadrian organized it as a permanent coundl com¬ 
posed of members (jurists, high imperial functi on- 
aries of equestrum rank, and senator s) appointed for 
life (consiliarii, from the time of Diodedan a consiliis 
sacris). In the later Empire the coundl. called con¬ 
sistorium (sacrum), funcdoned rather as a privy 
coundl of the emperor in legisladve, judidal and 
administrative matters. Many famous jurists of die 
dassical period were members of the consilium. They 
exerdsed a great influence on the development of the 
law as crystallized in imperial enactments. The par- 
ddpadon of the praetorian prefects gave the consilium 
principis also a politica! character. 

Orestaao, NDl 3; Balsdon, OCD ; Seeck, RE 4. 926; De 
Ruggiero, DE 2, 614; Cuq, Mimoirts i* TAcadimit des 
Inter, et BeUes-Lettres, 1 S. 9 (1884) ; Gcogna, II con¬ 
silium principis, consistorium, 1902; idem, I consigli dei 
magistrati romani e il cons. prine., 1910; Orestano, II 
poter e uonnativo degit imperatori, 1937, 5L 

Consilium propinquorum (necessariorum). A fam- 
ily coundl composed of older members. Somedmes 
friends partidpated therein (consilium propinquorum 
et amicorum). According to an andent custom the 
head of a family used to consuit this coundl before 
punishing a member of the family for criminal of¬ 
fenses, for instance his wife or daughter for adultery 
(see adultebiuu). But he was not bound by the 
opinion of the consilium, which was only an advisory 
board to assist the head of the family in internal 
family matters, and had no judidal competence. 

De Ruggiero, DE 2, 609; Volterra, RISG 85 (1948) 112. 

Consilium publiciun. The senate. 

De Ruggiero, DE 2, 610. 

Consilium quaestionis. The jury in a criminal triaL 
—See QUAESTIONES. 
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Consistentes. Persons who sojourn temporarily st s 
place which is neither their birth-place nor their 
domicile. The term is appiied primarily to merchants 
(negotiatores). 

Kornesunn, RE 4, 922; De Ruggiero, DE 2. 

Consistere ( eum aliquo, adversus aliquem). To sue 
a person for a civi! daim or to denounce another for 
an unfair aedon (e.g., a slave denounces his master 
for concealing a testament). 

Consistorium. See comites consistoriani, consi¬ 
lium principis. 

Seeck, RE 4, 930; Hambert. DS 1: De Ruggiero» DE 2, 
618; Mattingly, OCD ; Cicogna, 11 consilium principis, 
consistorium, 1902. 

Consobrini. Children of Brothers or sisters, cousins. 
Children of two Brothers = patrueles (fratres or 
sorores). 

Consolidatio. The extinedon of a persona servitude 
bv raerger when the ownership oi an immovable, 
bixrdened with a servitude and the right thereto 
meet in the same person. It happens, for instance, 
when the owner becomes heir oi the usufructuary 
(fructuarius) or vice versa. —See confusio. 

Consortes imperii Colleagues in power. Colleagues 
in the tribunate = consortes tribuniciae potestatis. 
Syn. participes. With reference to emperors, the 
consors oi die reigning emperor was his colleague 
only formally being appointed solelv to secure the 
succession after the death of the emperor, who alone 
had the ride Augustus. Normallv he was the em¬ 
peror's son appointed in the same manner as the 
emperor. In this way the imperial power was per- 
petuated in the iamilv.—See co l leg a e. 

De Ruggiero, DE 2 ; Lecrivain, DS 4, 631. 

Consortes litis. Two or more plainriffs or defendants 
in the same trial.—C. 3.40. 

Redend, AG 99 (1907). 

Consortium. (In ancient law.) The communhy of 
goods among co-heirs after the death of their pater 
familias when the property remained undivided. This 
c ommon enjoyment of family property served as a 
model for a contractual consortium among individ- 
uals, members of diderent famili as, not connected by 
a de of common succession. The consortes had 
broader powers to act for the whole group, with 
regard both to acquisidons and alienadons (manu- 
mission of slaves) since each was considered the 
owner of the whole. According to Gaius (3.154a), 
diis ancient consortium was “a legal and simulta- 
neously a natural societas, called ercto non cito” (with 
ownership not divided). 

Sacbers, RE 18, 4, 2149; Frezza, NDI 3; idem, Riv. di 
filol e istr. class. 1934, 33; Gcogna, St m mem. P. Rossi, 
StSen 1932; Rabe', Mnemosyna Poppoulia, 1934; Arangio- 
Rniz, BIDR 42 (1934) 601; P. Noaillej, Eludes de dr. 
rom. SI; Lery-Bruhl, Atti IV Congr. Inter» i. Paper, giur. 
(Firenze, 1933) 293 ( =Nouvelles Et., 1947, 31); C A. 
May hi, Desertiones, Ricerche intomo alia divisibilitd dei 
e. nel diritto rom. clas., 1935; idem, Concexione natura- 
Ustica, 1937, 306; Albertario, Studi 5 (1937) 467; Wie- 


acker, Hausgenossenschaft und Erbeinseteung, 1940; So- 
lazzi, SDH1 12 (1946 ) 7; E. Schiechter, Contrat de 
societe, 1947, 182; De Viucher, Nouvelles Etudes, 1949, 
267; Albanese, Successione ereditaria, AnPal 20 (1949) 9; 
Daube, Juridica: Revira 62 (1950) 71; Arangio-Ruiz, La 
societd (Corso), 1930,3; Weiss, FsckrSckuls2 (1931) 84. 

Consortium omnis vitae. A c omm unity for the whole 
life. It is a basic dement of the Roman marriage, 
mentioned in the definirion oi marriage by Modestinus 
(D. 232.1) ; see nuptiae. It is not affected by the 
possibility of divorce. 

Solaxzi, AnMac S (1930) 27; Erfaardt, ZSS 57 (1937) 337. 

Conspiratio. A plot by several persons for criminal 
purposes (e.g., to bribe wimesses, to break out of 
prison). 

Constante matrimonio. During the existence of a 
valid marriage. 

Constantinopolitana urbs (Constantinopolis). The 
iormer Byzantium rriounded by Constantine in aj>. 
330 as Nova Roma. It replaced Rome as the capital 
of the Empire and “enjoyed the prerogarives of an¬ 
cient Rome (Roma vetus) ” C 1.2.6. 

Ob erhu mmer, RE 4; Mattingly, OCD. 

Constare. See res quae pondere . . . constant. 

Constat inter omnes. It is the common opinion of the 
jurists. Syn. generaliter constat, omnes consentiunt. 
Schwarz, Fsckr Sckuls 2 (1951) 208. 

Constituere. To constitute, create a legal situadon, 
relation or an obligatory binding (servitutem, obliga¬ 
tionem, dotem, etc.)—See the following items. 
Leonhard, RE 4; Baudry, DS 1. 

Constituere debitum. See constitutum debiti. 

Constituere iura (ius). To create laws. The expres- 
sion is appiied to all kinds of legislative activity (of 
the people, the praetor, the senate, the emperors, and 
the jurists) and even to legal customs (ius moribus 
constitutum) .—See condere iura. 

Constituere procuratorem (tutorem). To appoint a 
representadve (a guardian). 

Constitutio. (In the meaning of a legal rule) out- 
side the domain of imperial legislative activity (see 
constitutiones principum). Very rarely used in 
texta that are not free from the suspidon of post- 
dassical origin. In one post classica] source appears 
a constitutio Rutiliana which estabiished a spedfic 
rule regarding a deiective purchase of a res mancipi 
irom a woman without the approval of her guardian 
(Fr. Vat. 1). Its author was probably the Repubiican 
jurist Publius Rutilius Rufus. 

Constitutio Antoniniana de civitate. A constitution 
of the emperor Caracalla (aj>. 212) by which all 
inhabitants of the empire, organized in civitates with 
local autonomy, were granted the Roman atizenship, 
except the so-called peregrini dediticii. The con¬ 
stitution is preserved on a Greek papyrus (of Giessen, 
I no. 40, ed. P. M. Meyer). There is, however, a 
lacuna on a detisive point which has led to an abun¬ 
dant literature. The problems involved are stili con- 
troversiaL—See praenomen. 




410 


ADOLF BERGER 


[TRANS. AKZt. mL. soc. 


Kubler, RE 19, 641; Anon., NDI 5 ( Editto di Caracalla ); 
Brjr, £t. Girxtrd (1912) ;.G. Segri, BIDR 32 (1922); 
idem, Sl Ptrossi, 1925, 137; E. Bickermaa, Dat Ediit det 
Kaitert Caracalla, 1925; Caponi, Mem Line, Scr. 6, 1, 
1925; P. M. Meyer. ZSS 46, 1926; Sehonbauer, ZSS 51 
(1931) 303; Stroux, Philologus 88 (1933) 272; Wilbdm. 
Amer. Jour. of Archaeology 38 (1934) ; Jones, JRS 26 
(1936) 223; Sherwin-Wbhe, The R. citixenskip (1939) 
218; Schnbart, Aeg 20 (1940) 31; Hekhelbdm, Jour. of 
Eg. Arck. 26 (1940) ; A. Segre, Reni. Pontif. Accad. di 
Archeol., 16 (1940) 181; Riccobono, FIR 2* (1941) no. 88; 
Wenger, ArPap 14 (1941) 195; D’Ors, Emerita 11 (1943) 
297; idem, AH DE 15 (1944) 162.17 (1947) 586; Arangio- 
Ruix, L'applicatio* du droit rom. en £gypte apris la c. A., 
BulL de rinstitut d£gypte 29 (1947) 89; Bell, JRS 37 
(1947) 17; Wenger, RIDA 3 (1949) 527; Kril, Anseiger 
Akad. IVitt. IVien, 1948. 143; D. Magie, Rom. nde in 
Atia Minor 2 (1950) 1555; Henne, Conflntt 1947 (1950) 
92; De Visscber, AnCat 3 (1949) 15; Schdnbaoer, Jour. 
jurittic popyrology 6 (1952) 36; Taubenachlag, Aid. 130 
(BibL),—For imperial c o ns ti t uti ons pres er red in papyri, 
Taubenachlag, Aid. 121. 

Constitutio Rutiliana. See constitutio. 

Constirationarius. An ofikiai entrusted with copying 
tbe imperial constitutions and keeping them under 
controL 

Constitutiones generales. See constitutiones pjun- 
cipum, constitutiones speciales. 

Constitutiones imperiales. See constitutiones 
prinorum. 

Constitutiones personales. Imperial enactments by 
which private individuals were granted persona! privi- 
leges as a reward ior meritorious Service rendered to 
the emperor or the state. 

De Robertis, AnBari 4 (1941) 360. 

Constitutiones prindpum (principales, imperiales, 
sacrae). Constitutiones is a general term which em- 
braces ali types of imperial enactment; see edicta, 

DECRETA, MANDATA, RESCRIPTA. “What the emperor 
ordained ( principi placuit) has the force (vigor) of 
a statute (lex)” or "... is applied as if it were a 
statute (legis vicem obtinet)” (D. 1.4.1 pr.; Gaius 
1.5). Such principies were established in the early 
second century after Christ. We are told by Gaius 
(loc. cit.) that there never had been any doubt about 
it, and yet in the early Prinripate the emperor used 
to present his legislative proposals personally in an 
oratio before the senate for its approval by which they 
tcquired full legal force. This approval afterwards 
became a simple formality, so that the oratio itself 
was considered a law. A legislative character was 
attributed in the first place to the edicta and to those 
enactments indicated as constitutiones generales (de¬ 
creta, rescripta) in which the emperor expressly de¬ 
clara! that his dedsion issued in a spedfic case should 
henceforth be applied in analogous cases. Rescripta 
and decrees issued without such a clause also acquired 
the force of legal nomis in the last analysis, since 
(m the one hand the judges normally foQowed the 
principies settled therein (although legally they were 
not bound to do so) and on the other hand by appeal 


to the imperial court a contrary dedsion of a lower 
court might be changed in accordance with the rules 
issued by the emperor in previous cases.—D. 1.4; 
C. 1.14. 

Jors, RE 4; Costa, NDI 3; Berger, OCD; R icc o b o n o. 
FIR 2* (1941) 295; Fass, Arck. fur Urkundenfortchung 
1 (1908) 221; E. Verna* £t. Girard 2 (1913); Kiriler. 
ZSS 41 (1920) 262; Lardone, St Riccobono 1 (1936); 
Orestaoo, II potere normathv degli imperatori e le costi 
tmUmi imperiali, 1937; Volterra, St Betta 1 (1939) 449; 
F. v. Schwind. Publihation der Getetse, 1940, 129; De Ro¬ 
bertis, SuiT efficacia normati»a delle coit, imperiali, AnBari 
4 (1941, 1. 281); idem, ZSS 62 (1942) 255; Loaatto. 
Scr. Ferrati (Umv. Paria, 1946) 263. 

Constitutiones Sirmondianae. A private collection of 
sixteen imperial constitutions issued between 333 and 
425 conceming ecdesiastical matters (first edited by 
J. Sirmondi, 1631). The collection was compiled by 
an unknown author in the Western Em pire. Ten of 
the constitutions are preserved in the Codex Theo¬ 
dosianus, but their text in the Constitutiones Sirmon¬ 
dianae is more complete. 

Ed i tioc: in Motnasen’s edition of the Codex Theodosi¬ 
anus. —^Jors, RE 4; Scherillo, NDI 3.—Transladoii. in 
C Pharr, Codex Theodosianus (Princeton, N. J, 1952) 
477. 

Constitutiones speciales. Imperial constitutions gen¬ 
eral in character but Iimited to particular categories 
of persons or legal relations. Ant. constitutiones 
generales binding on the whole people, and consti¬ 
tutiones PERSONALES. 

De Robertis, AnBari 4 (1941) 340. 

Constitutum. A fonnless promise to pay an already 
existing debt, either of one's own (constitutum debiti 
proprii) or of another (constitutum debiti alieni) on 
a fixed date and at a fixed place. The sum so prom- 
ised is called pecunia constituta. This is not a nova- 
tion. the creditor being able to sue the debtor according 
to the previous tenns. The fulfillment of a constitu¬ 
tum may be daimed by a spedal aedon, actio de pecu¬ 
nia constituta (constitutoria). It is an actio in factu m, 
strengthened by the promise of a penalty of one half 
of the original debt (sponsio dimidiae partis). A 
constitutum could also cover debts originadng from 
«rrongdoings. The insdtudon was reformed by Jus¬ 
tini an in many respeets.—D. 13 J; C. 4.18.—See the 
following items. 

Hnmbert, DS 1; Anon., NDI 3; J. Dijardin UactAn de 
pec. const. 1914; A. Philippio, Le pacte de constitut, 1929; 
Willems, Mil Comil 2 (1926) 615; G. Astuti. La promessa 
di pagamento 1. AnCam 11 (1937), 2 (PubbL Catania 7, 
1941). 

Constitutum debiti alienL A promise to pay (con¬ 
stitutum) another’s debt. This is a formless kind 
of surety. Its validity depends upon that of the Prin¬ 
cipal debt—See receptum argentarii. 

Constitutum debiti pr o pr i i. A constitutum between 
parties already involved in an obligatory reladonship. 
See const i tut u m. The purpose of diis constitutum, 
also called pactum de constituto, is to modify some 
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elements oi the previous obligatum, such as the date 
or the place of the payment. 

Koschaker, ZSS 63 (1943) 470. 

Constitutum eat. When reierring to a legal norm, 
this indicates that it originates from an imperia! con- 
stitution.—See constitutiones principum. 

Constitutum possessorium. Not a classica! term. In 
literature it denotes the legal situation of a person 
who transierred posses sion ( possessio ) of a thing to 
another but continued to hold it ( detinere) under 
another title. Possessory protectio is consequently 
given to the new possessor. A constitutum posses¬ 
sorium took place when the seller of an immovable 
remained therein as a tenant, A contrary change of 
a possessory situation, when the actual holder of a 
thing (detentor) acquired posses sion thereof was 
traditio brevi manu, since the thing was not delivered 
over by traditio but remained in the det enti on of the 
same person.—See detentio. 

Aru, NDI 3; F. Schulz, Emfukrung m dat Studium der 
Digesten. 1916. 73; Buckland, RHD 4 (1925) 355; Lnz- 
zatto, AG 108 (1932 ) 244; H. H. Pflufer, Zur Lekrt vom 
Erwerb det EigetUumt, 1937, 65. 

Constitutus. Said of a person or a thing that is in 
a certain legal situation; it also means settled by law 
(imperial consdtutions), legally established. The term 
appears frequently in interpolated texts, particularly 
when constitutus is substituted for a spetific period 
of time (tempus constitutum) which had been fixed 
in the antient law and was then changed in post* 
ciassical or Justinians law. 

Gnameri-Citati, Indice, 2nd ed. (1927) s.v. constituere. 

Consuetudo. (Also consuetudo longa, inveterata, ve¬ 
tus.) A custom, usage. Syn. mores, mores diuturni, 
mores (or mos) maiorum (= custom observed by 
the ancestors). Consuetudo constantly observed 
through a long period is the source of the so-caUed 
customary law, generally observed by the people. 
Cicero (De inveni. 222.67) defines it as the law 
which has been approved by the will of all being 
observed for a long time, and ciassical jurists speak 
of a silent consent of the people (tacitus consensus 
populi, tacita civium conventio, D. 1222.1; 35). 
Yet it is not an autonomous source of law. Without 
legislative action by a law-maldng organ, through a 
statute, the praetorian edict, a senatusconsult, or im¬ 
perial enactment, it was not binding upon the judge, 
though its influence on jurisdiction or on the inter- 
pretation of the will of the parties to a transaction 
may have been considerable. "Custom is the best 
interpreter of statutes” (D. 1227). In andent times, 
before the first Roman codification in the Twelve 
Tables, the whole law was customary. Legal customs 
observed constantly and generally in reladons with 
foreigners, could easily acquire statutory force when 
confinned by the praetor. To change legal customs 
regularly and immutably observed was not easy and 
the e m perors had frequently opposed customs, par¬ 


ticularly those imported from the provinces in their 
e n a ctm e nt s. A custom could not abrogate an eristing 
law (desuetudo). —D. 12; C. 822.—See rus scrip¬ 
tum, LONGAEVUS USUS, USUS, INTEEPEES. 

S. Bria, Zur Lehre vom Gewohnheitsreeht, 1899; E. Lam- 
bert, Etudes de droit commuu 1 (1903) 111, 389; O. 
Kniebe, Zur Lehre vom Gewohnkeitsrecht wr vorjust. 
Recht, Heidelber*. 1908; Sotiai, AG 102 (1929) 3; idem, 
St (Albertom 1 (1935 ) 35; SteinweQter, St Bonfoute 2 
(1930) 419; A. Lebnm, La coutume, These, Caes, 1932, 
198; Sdnller, Virginia Law Rev. 24 (1938) 268; Gande- 
met, RHD 17 (1938) 141; Riccobono, BIDR 46 (1939) 
333; Kaser, ZSS 59 (1939) 59; Rech, Mos maiorum. Diu. 
Marbnrg, 1936; Sean, Introduction d fitude du droit com¬ 
pari, 1 (1938) 218; B. Paradisi, Storia dei diritto italiano 
(Leziom) 1951, 228; Lombardi, SDHI 17 (1951) 281. 

Consuetudo civitatis (provinciae, regionis). Legal 
customs oi a loca! character observed in autonomous 
tities, provinces or particular regions. 

Nied en neyer, Bysant.-Neugrieck. Jahrb. 2 (1921) 87. 

Consuetudo fori. A constant court practice. The 
term is mentioned only once in juristic sources (D. 
50.13.1.10) with referenee to the honorarium of an 
advocate; a judge, when settling a lawyer’s fee, should 
have taken into consideradon the practice of the court 
among other circumstances. In Justiniani language 
analogous expressions are usus iudiciorum and obser¬ 
vatio iudicialis. In all instances the court practice 
reiers to procedural matters and not to substantive 
law. The term usus fori which occurs in the litera¬ 
ture is not Roman. 

Consuetudo revertendi. See animalia, animus 

REVERTENDI. 

Consulares. Ex-consuis. They became members of 
the senate after their year of Service. Govemors of 
provinces, dictators, and censors were often chosen 
from among the consulares. See adlectio. Hadrian 
created the institution of four tircuit-judges to ad¬ 
minister law in Italy and they, too, were called con¬ 
sulares. In the later Empire some governors of 
provinces had the title consulares. 

Kubler, RE 4; Hombert, DS 1; Paribeni, DE 2. 

Consulere (iurisperitum). To ask a jurisconsult for 
an opinion in a legal matter.—See iurisconsulti. 

Consules. The supreme Roman magistrates in the 
Republic, as successors to the royal power (potestas 
regia). Two consules elected by the people in cen¬ 
turiate assemblies govemed the state for one year. 
Originally both consules were patritians, since 367 
B.C. one had to be a plebtian (see lex licinia 
sextia). The creati on of other magistraties and the 
acdvity of the senate and the popular assemblies pro- 
duced a gradual weakening of their originally un- 
limited power, which further was hampered by the 
plebeian tribones (intercessio). Their functions as 
military commande» remained undiminished, how- 
ever. Their jurisdictional attributions were diecked 
by the right of appeal to the comitia in criminal mat¬ 
ters ; in rivil aSain they lost them to the praetors. 
Under the Printipate the consulship remained in 
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eacistence but gradually became a merely honorary 
function. The consules were appointed for short 
periods (four, or eves two months) but they Icept 
some po liri c a l rights (convocadon of, and presidency 
in, the sena te) and exerrised some minor adminis¬ 
trative funcdons. Tbeir sodal position remained 
high, however. since they were granted ali honors 
and insignia of the highest magistrales, as in the 
earliest Prindpate. They continued to give their 
name to the year uxxdl this system of dating was 
abolisbed by Jnstinian in 537. They retained some 
competence in manumissions when they were in active 
Service, but as a whole their official funcdons were 
insignificam.—D. 1.10; C. 12 J. —See dictato*, con- 

SULAXES, MAGISTXATCS, PBOCONSUL, IMPEilUM, SE¬ 
NATUSCONSULTUM ULTIMUM, DIES ET CONSUL, and 

the following items. 

Kubler, RE 4; Hnabert, DS 1; Akw.. A ID! 3; De Rug- 

riero, RE 2, 679 (a list of consuli by Vaglkri, ibid .); 

Treres, OCD\ De Sancti», Rxvista ii /Uologia, 1929, 1; 

Groag, Wiener Studien, 1929, 143. 

Consules honorarii Persons to whom the e m peror 
granted the dde of consul as an honorary distinction 
in the late Empire. They had no effective funcdons. 

Consules ordinarii Consuis who entered office on 
January 1 and whose names were given to the whole 
year in the offidal dating system. 

Consules suffecti Consuis eiected by e xtr aordinary 
vote when the post of a consul became vacant during 
the year of Service because of death or some other 
reason. 

Consultatio. ( From consultare. ) A request addressed 
by a lower judge in a proceeding of cognitio extra 
ordinem to his superior, the future appellate judge 
in the case, for an opirdon in a legal matter to be 
dedded upon. This pracdce led to the development 
of a spedfic procedure whereby a consultatio was 
addressed to the emperor by a judge whose decision 
was subject to an appeal to the imperial courL The 
consultatio was made in a detailed report ( relatio) 
containing a statement of the subject of the contro- 
versy and the written objections ( preces refutatoriae, 
libelli refutatorii) of the parties, who had been in- 
formed in advance of the contenta of the judge’s 
reporL The emperor dedded on the basis of the 
written materials submitted to him. In pardcular, 
jndidal matters of the provinces were transmitted in 
this way to the emperor who expressed his point of 
view in a rescript sent to the first judge. The larter 
in turn notified the parties of the imperial decision. 
The parties themselves were forbidden to address the 
imperial chancery directly unless a year elapsed with- 
out an answer. This was the procedure of a con¬ 
sultatio before judgment ( ante sententiam). The 
same procedure was used in the case ai an appeal 
to the imperial court ( appellatio more consultationis) 
from die time of Constantine. Jusdnian's prode¬ 
cessor, Justin, admitted a hearing of the parties 


before the imperial court in the course of this pro¬ 
ceeding.—D. 49.1; C 7.61; 62.—See kescxiptum. 
Lecrivain. DS 4 (s.v. relatio); Kipv- RE 2, 206 ; 4. 1142; 
Parach, Nackr. Ces. der Wissenschaften Gbttmgeu, 1911; 
E. Aadt, Procedure par reserit, 1920. 

Consultatio veteris cuiusdam iurisconsuld. An 
anonymous booklet written in the Western Empire 
in the late fifth or early sixth century containing a 
collecdon of jurisde opinions on real and imaginary 
cases. The author used the Sentences of Paul and 
a number of consdtudons from the three Codices, 
Gregorianus, Hermogenianus and Theodosianus 
Editions: P. Kruger, Collectio 3 (1890) 201; Kibier ia 
Hoschke’» lurisprudeutia anteiustmuma', 2, 2 (1927) 490; 
Bariera. FIR 1* (1940) 593,—Jors, RE 4; MotcheUa. 
SDl 3; Conrat and Kantorowio, ZSS 34 (1913) 46; Voi- 
terra, ACIl 2 (1933 ) 399; idem. RStDIt 8 (1935) 144 (for 
glosses and interpolationi). 

Consultator (consultor, consulens). One who 
a jurist for his opinion in a legal matter.—See con- 
SULEXE, iuxisconsultl 
Berger, RE 10. 1165. 

Consultissima lex. A well-considered law. 

Consultissimus vir. A man learned in the law. 

Consulto. See dolus. 

Consumere. See abusus, bes quae usu consumun¬ 

to *. 

Leonhard, RE 4. 

Consumere, consumi. (With regar i to actions.) 
When a plaintiff has two different actions against 
the same adversary ior the same daim, “through the 
use of one aedon the other is extingutthed" (“con- 
sumed,” per alteram actionem altera consumitur). 
This printiple does not apply to actiones poenales. 
A "consumptive” effect is also connected with the 
LITIS contestatio, to wit, that the plaintiff loses the 
right to repeat an aedon once litis contestatio has 
been achieved.—See concuxxebe, bis de eadem ke. 
Leist, RE 4, 1147 (consumptio actionis); Gradenwitx, 
Festff. Bekker, Aut rom. und burgeri. Reckt, 1907, 383. 

Consumere fructus. See feuctos consumptu 

Contendere. To litigate, hence contentio = a dispute 
brought to triaL 

Contentio. See the foregoing item. 

Contentiosus. See ic*iSDicno contentiosa. 

Contestatio. (From contestari.) A dedaration made 
before witnesses. The term is connected with the 
invitation extended to persons to be witnesses to a 
fact or an oral statement, by the words “ testes estote’’ 
(= be witnesses). Later contestatio is also used 
with regard to dedarations made before a public 
offidal—See testatio, testis, tbansttbie domi¬ 
cilium. 

Contestatio litis. See litis contestatio. 

Contextus. The coment of a written document, e.g.. 
of a testamenL With regard to testamenta, it is 
required that they be made uno contextu, i .e., in one 
act, without interrupdon. 

B. Biondl Successione testamentaria, 1943, 57. 
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Continens. In (ex) continenti = immediatdy, with- 
out delay. AnL ex intervallo. The locution in con¬ 
tinenti is used in connection with the right of a father 
to kill an adulterous daughter caught in flagranti; see 
ADULTERIUM, LEX IULIA OE ADULTERIIS. 

Continentia (aedificia). Buildings outside of Rame, 
bat adjacent to the walls o i the dty. They were con- 
sidered part of Rome and consequently a child bom 
therein was held to have been bom in Rome.—See 
urbs. 

Continuus. See annus, tempus contutuum. 

Contio. A popular informal mcedng convoked by a 
magistrale in order to communicate to the peopie 
(verba facere ad populum) news oi an im po r tant 
miiitary event or an edict issued by him, or to inform 
them about subject matters to be dealt with in the 
nexi formal comitia, which might even be held on 
the same dav. Thus, laws, decdons and judidal 
matters were discus sed in a contio before the}- were 
subject to vote or dedsion in the assemWy proper 
where discussion was not pe rmi tted. A contio was 
less solemn and was not preceded by auspicia. No 
voting took place. Plebeian tribunes were wont to 
use contiones for poiitical purposes. 

Liebenam, RE 4; Humbert, DS 1; De Rugsiero, DE 2 ; 
Treve», OCD. 

Contra. Against (e.g., to dedde, to render judgment). 
AnL SECUNDUM. 

Contra bonos mores. See boni mores. "It is to be 
held that we may not do things (facta) which violate 
good customs” (D. 287.15). A condidon imposed 
on a person not to marry or not to procreate children 
in a legal marriage, suing parents or patrons in court, 
a mandate to commit a theft or to hurt another, and 
the like, were considered to be contra bonos mores .— 
See CONDICTIO TURPIS, condictio ob turpem cau¬ 
sam. ILLICITUS. 

Koschcaibahr-Lyskowski, Mil Conii 2 (1926); J. Mac- 
queron, L'his1oirt d* Ia caute im morate dans les obligatione, 
1924; H. R. liezger, Stipulatione» und letswQlige Ver- 
figtmgtn c. b. m. 1929 (Diu. Gott in gen); Siber, St Bon- 
fante 4 (1930) 103; Kucr.255 60 (1940) 100; Riccobono, 
Scr. Fert ini (Unrv Pavia) 1947, 75. 

Contra legem facere. See praus legi facta. 

Contra tubulas. Contrary to the testamentary dis- 
posidons of the testator.—See bonoxum possessio 
CONTJLA TABULAS. 

Contra vindicare. See in iube cessio. 

Contractus. (From contrahere.) A contract There 
is no exact definiuon of contractus in the sources, nor 
did the Roman jurists develop a general dieory of 
contracts. The characterisdc dement of a contractus 
is the a g reement, the concurrence of die wills of the 
pardes, to create an acdonable, obligator,- bond be- 
tween them. (Much larger is the use of the verb 
contrahere which at times appears in a sense other 
than the creadon of a contract; loentions such as 
contrahere delictum or contrahere crimen have noth- 
ing to do with a contractual obligadon.) Originally 


limited to obligadons recognized by the ius civile, 
the term contractus even in die classical period ac- 
quired a wider sense, embradng obligatory relanons 
recognized by the praetorian law and covering the 
whole domain of contractual obligadons, so that the 
jurist Paul could say: "Every obligadon should be 
considered a contract, so that wherever a person 
assumes an obligadon he is considered to have con- 
cluded a contract" (D. 5.170). The term contractus, 
although not rare in classical sources, is thereiore far 
less frequent than obligatio. The real picture oi the 
Roman concept of contractus was overshadowed by 
the iact that for some typical contracts spedfic names 
were created, such as emptio venditio, locatio con¬ 
ductio, depositum, commodatum, etc. (see bdow); 
on the other hand, for the fundamental dement oi a 
contract, the consent of the contracring pardes (see 
consensus), other expressions were available which 
covered both the consent itself and the whole trans- 
aedon (conventio, pactio, pactum conventum, also 
negotium). In the Roman system oi obligadons, the 
contractus appears as the source oi four prindpal 
classes of obligadons according to the fundamental 
division established in Gaius’ Insdtutes (4.88): 
"every obligadon arises either from a contractus (ex 
contractu) or from a wrongdoing (ex delicto)” 
The subdivision of the contracts into four groups, 
formulated also by Gaius (479 d.) and accepted by 
Tusdnian (InsL 3.13 d.), is based on spedfic elements 
which create unilateral or bilateral obligadons. The 
four groups are: (1) Contracts which are validly 
conduded by the mere consent (nudo consensu) of 
the pardes. As a matter oi iact, ali contracts require 
consent oi the co n tr a cdng pardes, but this particular 
category requires nothing more than the consent. It 
indudes sale (emptio venditio) , lease and ture (locatio 
conductio), mandate (mandatum), and partnership 
(societas). (2) Contracts conduded by res (obliga¬ 
tiones re contractae), Le., the handing over of a thing 
by one party (the future creditor) to the other (the 
future debtor). Such contracts are loan (mutuum), 
deposit (depositum), a gratuitous loan oi a thing 
(commodatum) and pledge (pignus). (3) Con¬ 
tracts conduded by the pronundadon of soiemn, pre- 
scribed words (certa verba, obligatio verbis con¬ 
tracta) ; such are stipulatio, dotis dictio and iurata 
promissio liberti. (4) Contracts conduded through 
the instrument oi litterae (obligatio litteris contracta), 
Le., of written entries in the account books oi a pro- 
fessional banker or any private individual; see no¬ 
mina tbansscbipticia, expensilatio. For the spe¬ 
dfic contracts, see the pertinent entries; for the sub¬ 
jective dements of i mp o rtance in the condusion of a 
contract see consensus, voluntas, emor, metus, 
dolus ; see also conventio, necottum, pactio, pac¬ 
tum, transactio and the following hems. 

Leoohard, RE 4; Riccobono, ND1 4. 30; Bnsiello. NDl 

8, 1203; Bcrger, OCD ; De Francud, Synallagma, 1-2 
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(1913, 1916); Boabote, Seritti 3 (1926) 107 (tereral 
anides); Riccobono, AnPol 3-4 (1917) 689; idem, U 
formatio*e dtlla teoria generale dei contraito. St Bonfante 
1 (1930) 123; Bortofacti. ACII 1 (1935); Xocera, U 
definitione bisantina di contraito, RISC 11 (1936) 278; 
Collinet LQR 98 (1932) 488; Lauria, SDHI 4 (1938) 
135; Brmneilo, SDHI 10 (1944); Grouo, II Aeterna ro- 
mano dei contratti, 2od cd. 1950; P. Vod. Ser. Ferrrni 
'Uni». Paria, 1946) 383; idem, La dottrina dei contraito, 
1946; Archi, Seritti Ferrimi (Unir. Paria. 1946) 659; Van 
Chjm. lora 1 (1950) 21; Duickeh, Ftckr SckuU 1 (1951) 

Contractus bonae fidei. A term created by Justinian 
for contracta wrfaich in the dassical period gave rise 
to actiones (formulae, indicia) bonae fidei. They in- 
volved the good faith of the parties and required 
fairness in the performance of the duties aisumed 
Ali consensual contncts as well as the real contracts 
(re, the latter with the exception of the loon, mutuum) 
belong to this category of contracts.—See contxac- 

TUS, USUEAZ EX PACTIO, rtJDICIA BONAE FIDEI. 

S. Di Marso, B. f. c., 1904; BibL ia Gnaraeri-Citaxi, Indice, 
St Riccobono 1 (1936) 711 

Contractus (pactum) in favorem tertii. The tenn 
is unknown in the sources. The Romanistic litera- 
ture considera as such a contract a transaction in 
which a person who is not a representative of a third 
person, accepti a promise in favor of the latter, who 
does not himself participate in the transaction. As 
a macter of prindple, sudi a transaction was void and 
the third person did not acquire any action th erefr o m . 
See NEXO ALTEM stipulam potest. Onlv a son 
could conclude such a transaction in favor of his 
father, a slave for his master, a guardian for his 
ward. In Justiniani law some exceptions were 
admitted. 

Riccobono, AnPol 14 (1930) 399; G. Paccbkwi. Contratti 
m f. t., 3rd cd. 1933; Bonfante, Stndi 3 (1926) 243; idem, 
CentCodPav (1934) 211; Vamy, BIDR 40 (1932); idem. 
St Riccobono 4 (1936) 261; Condi, St Riccobono 4 (1936) 
241; Albcmrio, Ftckr Kotckaker 2 (1939) 16 (BibL); 
G. Wesenberf, Vertr&ge sngmuten Dritter, 1949; Frena, 
NnovaRDCom 3 (1950) 11 

Contractus innominati. Unnamed co ntracts . The 
tenn, unknown in the sources, is used for trans¬ 
actioni which, although of a certain typical structure, 
were not tenned by a spetific name. Once only the 
expressi on “anonymous synallagma ” appears in a 
Byzantine text From contractus in n omi nati arise 
bilateral duties: each party assumes the obligatum to 
give \dare ) or to do (facere) something. Fonr types 
of such co n tracts are disringuished; (1) do ut des 
(one party transfers the ownership of a tfaing to 
another who has to do the same in retum); (2) 
do ut facias (one party gives the other a thing whereas 
the other has to perform a Service); (3) facio ut des 
(an inverse transaction to that under 2); and (4) 
facio ut facias (a rcoproc a l exchange of penormances 
of the raest different kinds). If one oi the parties 
fulfilled bis duty and the other did not, the former 
has an action for the rec o ve ry of the thing gi ven or 


for indemnification for the Service perfo rm ed (con¬ 
dictio CAUSA DATA CAUSA NON SECUTA, ACTIO DOU). 
Some of the contractus innominati became so typical 
that already in dassical times they re c e hr ed a spe- 
dfic denomination («emutatio, aestimatum) ; 
others were discussed by the jurists and solved m 
various manners, particularly with regard to the 
question whether the party who first performed bis 
obligation had an action to compel the other to per¬ 
form his. Some jurists were not disinclined to sudi 
an action (m factum, with a description of the agree- 
ment in the formula, praescriptis verbis agere). The 
history and theory of sudi co ntra cts appear in the 
sources in a somewhat confused picture because the 
pertinent texts are thoroughly interpolated, leaving 
the dassical ideas hardly recognizable, and because of 
the multiform terminology conceraing the remedies 
granted to the one party who had perfor m ed his duty 
to enforce the redprocal performance on the part of 
the other.—See actio peaesceiptis vexbis. 

P. De Francisd, Synallagma, Storia t dottrina dei coti- 
detti contratti innominati, 1-2 (1913, 1916); Partsch, Ane 
nachgelatsenen Schriften, 1933, 3; Collinet, blnem Pap- 
ponlia, 1934, 93; Kmscfamar, ZSS 61 (1941); Grasso, tl 
eistema remano dei contratti, 2nd ed. 1950, 176; Giffard. 
Conflnet 1947 (1950) 68. 

Contractus iudicum. In Justinian’s language, con¬ 
tracts conduded by high administrative offidals in 
Gmstantinople and the pro vinces as private indi- 
viduals. The emperor greatly limited their liberty 
to condude certain transactions. Forbidden were 
purchases oi immovables and movables (except for 
personal use), contracts for the construction of a 
building for their private use, and the acceptance of 
gifts, unless with a spedal permission of the e m pe ro r. 
Such transactions made by indices (a general Jus- 
tinian tenn for high govemmental offidals) were 
void.—C. 1.53. 

Contractus suffragiL See suffbaciux. 

Contradicere (contradictio). To oppose, object, make 
a contrary sta teme nt, deny, particularly with regard 
to a daim in a judidal proawding.—See naxxatio. 
P. Collinet La procidere par libtlle (1932) 209, 295; 
Lenoue, St Salassi, 1948, 470. 

Contradictor. The opponent in a trial who c on tests 
the plaintiffs daim , particularly in trials conceming 
paternity or the personal status of a person (as a 
free man or a free-bom). 

Contradictorii libellL See ubfixi corrntADicroan. 

Contrahere. Used in different applications: condud- 
mg a nurriage or betrothal, commi tting a eri me, as- 
suming an obligation through a bilateral agreement 
(see contxactus), accepting an inheritance, per* 
forming procedural activities, and in a general sense, 
performing any ad of legal significance. 

Betti. BIDR 25 (19U) 65 and 28 (1915) 3. 329; P. Vod. 
Dottrina dei contraito (1946) 12; Grouo, II eistema ro- 
mano dei contratti , 2nd ed. 1950. 32. 

Contrarius. See consensus conteasius, actiones 

DIXZCTAE. 
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Contrectatio (contrectare). Laying hands on an- 
otheris thing with a view to taking, misappropriating, 
meddling with, misusing another’s thing. The term 
appears in the Roman definition of thett (fottum) 
and its application goes iar beyond the simple taking 
away of another’s property without his consenri 
Buckland. LQR 57 (1941) 467; Cotaen, R1DA 2 (1949) 
134; Niederlander, ZSS 67 (1950) 240. 

Contrectator. A thief.—See contrectatio. 

Controversia. A general term for a legal controversy 
between private individuals, a dispute before a court. 
With regard to jurists and their works, controversia 
means a difference of opinion among persons learned 
in the law, particularly between representatrves of the 
two juri Stic schools, the Sabinians and Procubans.— 
See feoculiani, sabinlani. 

Albertario, Studi 4 (1940) 263. 

Controversia de fine (finibus). A dispute b e twee n 
neighbors about the boundaries of rural p ro perty 
when only the five-foot-border strip was involved. 
The controversy was called iurgium (not lis) and 
was settled in a friendly manner by arbitrators, usu- 
ally with the assistance of experts (agrimensores). 
See lex Mamilia koscia. When the controversial 
strip of land was wider than five feet, the quarrel 
became a controversia de loco. 

Kubler, RE 9. 959; Brugi, NDI 4 (controversiae agro- 
nrm); Schulten. DE 3. 93. 

Controversia de loco. See the foregoing hem. 

Contubernales. A man and woman living together but 
not united in a legal marriage ( iustac nuptiae). See 
contubernium. Inscriptions show that not only 
slaves but also free persons and freedmen were thus 
designated.—See contubernium. 

De Ruggiero, DE 2,1188; Castello, Matrimonio (1940) 32. 

Contubernales (milites). See contubernium (mili- 
tary). 

Contubernium. A permanent, marriage-like nnion 
between slaves. Masters favored the maintenance of 
slave families. Children of such unions were Uberi 
naturales. Contubernium is also a lasting Union of 
a master and his female slave.—See contubernales, 

SENATUSCONSULTUM CLAUDIANUM. 

Fiebiger, RE 4; Maaqucte, DS 1; Brugi, NDI 4; A. de 
Manaricua, EI matrimonio de los exclavos. Analecta Gre - 
goriana, 23 (1940) ; C Castello, Matrimonio (1940) 32. 

Contubernium. (Milhary.) A group of ten soldiers 
living under the same tent. Hence contubernales = 
tent-compamcms. 

De Ruggiero, DE 2. 

Contumacia. (Adj. contumax.) Non-obedienee to 
an order of a magistrate in general, to a judidal 
magistrate or a judge in particular, the refusal to 
answer or another form of conte mpt of court A 
spedfic form of contumacia is non-appearance in court 
in spite of a summons or hiding to avoid a summons. 
—See ABSENS, EEEM ODI CIUM, EDICTA PEREMPTORIA. 
Kipp, RE 4; Humbert, DS 1; P. Petot, Lt dtfaut m indi¬ 
cio, 1912; A. Stemweuter, Verxaummsverfahren, 1914; 


So l a sti . St Simoncelli, 1917; Volterra, BIDR 38 (1930); 
Brasiello, StUrb 7 (1933); L. An, II processo civile 
contumaciale, 1934. 

Contumacia. (In military Service.) Insubordination, 
disobedience to a superioris order. Contumacia to- 
wards a high commander or the govemor of a prov- 
ince in his military caparity was punished by death. 
Petulantia is more serious insubordination (impu- 
dence, audadty), as when a soldier raised hand 
against his superior. It was punished by death when 
the superior was of a highcr military rank.—See 
DELICTA MILITUM. 

Contumaciter. (In imperial constitutions.) Tobehave 
as a contumax, to be guilty of contumacia in a civil 
trial. Syn. per contumaciam. —See contumacia. 

Contumax. See contumacia. 

Contumelia. An insuit. It is considered a Idnd of 
intueia, but it is not precisely denned. It is char- 
acterized as synonymous with the Greek hybris. —See 
CONVICIUM. 

Contutores. Two or more guardians of the same ward 
(plures tutores). Such plurality could be established 
1 testament, by appointment of the magistrate, or by 
law, when two tutores legitimi were entitled to the 
same guardianship being relatives ot the ward in 
equal degree. Co-owners manumitting a common 
slave might become co-tutors, too.—D. 267; C. 5.40; 
42; 52.—See tutor ceeens, tutor cessans. 

Saeben, RE 7A, 1526, 1551, 1575; Peter», ZSS 32 (1911) 
226; Lery. ZSS 37 (1916) 14; A. Leeorapte. La plunliti 
des tvteurs, 1927; Solazzi, ANap 57 (1935) 212; Anngio* 
Rui*, ibid. 61 (1942) 271; G. Noce ., Insolvensa, 1942, 
227; Solaxzi, SDHI 12 (1946) 7; Frezxa, St Solasti, 
1948, 514. 

Conubium. The legal caparity of a man to conclude 
a valid marriage. Conubium is “the iacuity to marry 
(uxorem ducere) legally” (Epiri Ulp. 5.3).—See ius 

CONUBII, MATRIMONIUM, MATRIMONIUM I U S TUM. 
Leonhard, RE 4; Knnkel, RE 14, 2262; Humbert. DS 1; 
De Ruggiero, DE 2, 265; C Cotectini, St sui liberti 1 
(1948) 50; E. Nardi, La reciproca positione successoria dei 
couiugi privi H c., 1938; Cottaszi, Sui divieto di c. fra 
patrisi e plebei, ACSR 2 (1929) ; Voherra, St Albertario, 
2 (1950) 347; De Vi**cber, ADO-RIDA 1 (1952) 401. 

Convalescere. To become legally valid after an origi* 
nal invalidity or uncertainty about the validity. Aj a 
matter of rui e, "what is defective (vitiosum) in the 
beginning cannot become valid by lapse of time” 
(D. 50.1779). 

Conveniens est (convenit). It is proper, suitable 
(e.g., to equity, to good faith, or to what has been 
said before). The phrase conveniens est dicere (= it 
is proper to say) frequently precedes juristic deri- 
sions. 

Convenienter. Used similarly to conveniens est. 

Convenire. (1) To come together, M to assemble from 
different places in one place” (D. 2.14.17). It refers 
to gathermgs of members of an assoriation (colle¬ 
gium) and the Hke. (2) When said of two persons 
= "to agree upon a thing from different impulses of 
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the mind” (D. ibid.). Hence “conventio is a general 
term and applies to all matters upon which persons 
dealing one with another agree in ordcr to conclude 
a contract or to settle a dispute.” The tenn is so 
comprehensive that “there is no c on t r act, no obliga* 
tion, which does not involve an agreement” (D. ibid.) 
Convenire may denote the agreement as a whole or 
single dauses thereof (nominatim convenire). —Syn. 
consentire. 

Convenire aliquem. To sue a person in court. 

Convenit. (Generally said.) It is held, assumed, gen- 
erally accepted.—See conveniens est. 

Conventio. See convenue under (2). Later classi- 
cal jurists disdnguished three kinds ( species ) of con¬ 
ventiones: publicae (ex publica causa), such as peace 
treaties conduded by the commandi ng generals; pri¬ 
vatae (ex privata causa), a g re em ents in private mat¬ 
ters such as contracts at civil law (conventiones 
legitimae) and at tus gentium (conventiones turis 
gentium). 

Condanari Mkfaler, RE 18. 2135; Riceoboao, St Bonfante 
1 (1930) 146; G. Lombardi, Ricertke m terne di itu gen¬ 
tium (1946) 193, 215. 

Conventio. In later proceduxal terminology, see libel- 
lus conventionis. —See convenue (aliquem). 

Conventio in manum. An agreement accompanying 
die conclusion of a marriage, by which the wife en- 
tered into the family of her husband and acquired 
the legal position oi a daughter (filiae familias loco) 
dependent upon his power (manus).—Stt manus 
(Bibi), coemptio, confaxbeatxo, usus. 

Conventionalia. Based on a conventio, Le., an a g ree- 
ment between the parties. The term is applied to 
sdpuladons (stipulationes) to be disdnguished from 
stipulationes praetoriae, imposed by the praetor in 
r»r t a in proceedings, and stipulationes iudiciales, im¬ 
posed by the judge.—See stipulationes pxaetoxiae. 

Conventiones legitimae, publicae, privatae. See con¬ 
ventio. 

Conventum. Occurs only in combinadon with pactum. 
-See PACTUM CONVENTUM. 

Conventus. A gathering of the people in the provinces 
for judidal purposes (hence the name conventus juri¬ 
dicus) on days fixed by die governor, who, during 
his travels through the province, made a halt in larger 
dties in order to administer justice. The insdtudon 
was created at the beginning of the Prindpate. 

a. RE 4,1173; Schnlten, DE 2,1189; Hombert, 
DS 1; Accardi-Pasqnalino, NDI 4. 

C on ve n tus avium Romanorum. A permanent organ- 
iration of Roman dtizens in the provinces, under the 
chainnanship of a curator (civium Romanorum). 
Karaanann, RE 4,1179; Sdmltea, DE 2,1196. 

Conventus collegii. A meedng of the members of an 
assodadon. 

Conventus iuridicus. See conventus. 

J. Coni, Le c. i. en Bgypte anx troit prtmiers eiicles de 
TEmptre rouL, 1931 


Convertere. (With regard to die formula in the for- 
mulary proceedings.) To transfer the condemnatio 
clause of the formula to a person other than the ooe 
mentioned in the intentio, for instance, when tbe 
plaintifFs representadve in the trial is die cessionary 
(procurator in rem suam) of the primary creditor, 
or when the bonorum emptor acquired the creditores 
property.—See condemnatio, intentio, teanslatio 

IUDICn, ACTIO XUmiANA, BONOXUM EMPTIO. 

Convicium. A verbal offense against a person’s honor. 
It is considered an iniuxia when c o mmitted by loud 
shoudng in public (vociferatio). —See ingxatus. 

Convincere. To convkt a person of a crime as his 
accuser (see accusatio) or to prove one’s rights in 
a civil trial against the asserdons of the adversary. 

Convocare. (In public law.) To convoke the senate, 
a popular assembly, a contio. In criminal law: to 
assemble a number of accomplices (tuxba) to com- 
mit a criminal assault together. 

Cooptatio. The decdon of new members of a colle¬ 
gium by its existing members. It was also pracdced 
in priesdy colleges (collegia sacexdotum). Co¬ 
optatio took place in the college of die tribunes if 
the full number of tribunes was not elected by die 
plebeian assembly or if the post of a tribune meemt 
vacant. The lex txebonia abolished the tribunidan 
cooptatio. 

Wiuowa, RE 4; Paribem, DE 2. 

Copulare matrimonium (nuptias). To conclude a 
marriage. 

Cordi. An enactment by Justinian, beginning with the 
word " Cordi i* by which the second edition oi his 
Code was promulgated (November 16, 534).—See 

CODEX IUSTINIANUS. 

Cornicularii Soldiers who received the disdncdve 
military sign, corniculum. They were used as adju- 
tants of their military commanders and for secre- 
tarial work. Under the Empire higher civil offidals 
also had their cornicularii. —C. 1257. 

Fiebiger, RE 4; Potder, DS 1; Brecda, DE 2. 

Corona. See venditio sub coxona. 

Corporalis. Corporeal connected with a coxrus.— 
See XES coxpobales. 

Corporaliter. (Adv., syn. corpore). See possessio. 

Corporati Members oi a compulsory a ss o d a d on 
(guild) of professional ardsans.—See collegiati. 

Leonbard, RE 4,1645. 

Corpore possidere. See possessio, possessio natu- 

XALXS. 

Corpus. A human body (alive or dead). Corpus 
Uberum = a free person.—See vi ti um coxpobis. 

Corpus. A corporeal thing; it is syn. with res corpo¬ 
ralis and opposed to non-corporeal ddngs, to rights 
(»ur, tura). Corpora nummorum = pieces of money, 
coins, disdnguished from a sum of money (ncmmo). 
Corpus is also used to denote a whole, embndng a 
number of things, as, for instance, corpus patrimonii 
= the whole estate, corpus gregis = the whole herd. 
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corpus servorum = all the slaves belonging to one 
master. With regard to a union of persons, a cor¬ 
porate body, corpus is syn. with collegium. —D. 
4722. 

Schnorr v. Carolsfeld, Zur Gesck. der juristisehen Person, 
1 (1933) 147; De Robertis, II diritto asso dativo rm. 
1938; De Viischer, Scr Fer ritu 4 (Uni?. Sacro Cuore, 
Milan, 1949) 43; K. Olivecrona, Tkret essays in R. late, 
1949, 18. 

Corpus. (With reference to the literary activity of a 
jurisL) Refers to the whole of his wridngs (eg., 
corpus Ulpiani ). Syn. universa scripta. 

F. Schnlz, Epitome Ulpiam, 1926, 20; idem, History of R. 
legal Science, 1946, 181; Albenario, Studi 5 (1937) 497. 

Corpus ex cohaerentibus. ( Corpus quod ex pluribus 
inter se cohaerentibus constat.) A thing composed 
of several, physically unhed thisgs of the same or 
different material, which serves a given economic or 
sodal use (eg. f a building, a ship). Through the 
junction the component parts lose their legal indi- 
viduality and share the legal situadon of the whole. 
They become p r op ert y of the owner of the whole. 
The term universitas rerum, when used for such 
kind oi things, is probably of postdassical origin. 
Ant. res singularis on the one hand, corpus ex dis¬ 
tantibus on the other.—See accessio, ferruminatio, 
and the following item. • 

Corpus ex distantibus. An agglomeradon of things, 
physically not united but considered one thing, a unit 
from the eco n omic and sodal point of view. The 
typical example is a herd (grex). LegaDy such a 
corpus is treated as a whole and may be, as such, 
the object of legal transaedons (sale, lease) or dairos 
(vindicatio gregis). But the individual things be¬ 
longing to such a corpus may also be made the object 
ai transaedons and daims, without. however, chang- 
ing the collective character of die whole. Ant 
corpus ex cohaerentibus. 

Biaaco, NDl 4, 371 (s.v. cose semplici). 

Corpus Hermogeniani. See codex hebmogenianus. 

Corpus iuris civilis. A collective designation of the 
Emperor Justiniani codificadon, used first in the 
editio n by Dionysus Gothofredus (Godefroy) in 
1583. The denomination embraces the instituti¬ 
ones, the digesta (or pandectae), the codex (co¬ 
dex rusnNiANUs) and the novellae. No collecdve 
dtle was given to his codificadon by Jusdnian himself. 
He mendons only once (C 5.13.1 pr.) omne corpus 
heris (s the endre domain of law). 

Riocobooo, NDl 4; Ebrard, Die Entstekung des C. 1. nach 
den ackt Einfukrungsgesetsen Justiniani, Schweiser Bei- 
trage «r allgem. Gesck. 5 (1947) 28; E. H. Kaden, Jus- 
tinien legislateur, MFmotres de Ia Faculie de droit de 
Gtneve 6 (1941) 41; F. Wieacker, Vom rom. Reckt, 1944, 
146; De Qercq, Dictionuaire de droit canonique 4 (1947) 
644. 

Correctores civitatium. Imperial offidals supervising 
the finandal administradon df certain municipia. In 
die later Empire, corrector appears as the dtle of 


high goveramental digni tari es, in pardcular of pro- 
vindal governors. 

V. Premerstein, RE 4; Cagnat, DS 1; Orestano, NDl 4; 

Mancini, J5£ 2. 

Correi (conrei). Two or more debtors owing the same 
debt—See duo szl 

Leoohard, RE 4 (conreus) ; Wfflems, Mei Corml 2 (1926). 

Corrumpere. To bribe (a judge, an a rbitra tor, a mag¬ 
istrale) ; to forge a document (a testament = corrum¬ 
pere tabulas testamenti, accounts as rationes, a prom¬ 
isso ry bili = corrumpere chirographum). 

Corrumpere album. See album, actio de albo cor- 
kufto. 

Corrumpere servum. See actio sexvi cokbufti. 

Corruptio (corruptor) servi See actio see vi cor¬ 
rupti. 

Kldafeller, RE 4. 

Coruncanius, Tiberius. Consul in 280 a.C. and the 
first plebeian to be chief pondff. He is also men- 
doned as the first juri st who explained the law in 
public by discussing private cases and giving opinions 
in legal quesdons (responsa). 

Jon, RE 4 (no. 3). 

Cratinus. A law proiessor in Constandnople and mem- 
ber of the commission which compiled the DigesL 

Creatio. The elecdon of a magistra te in a popular 
assembly or the appointment of a magistram or a 
pondff. See magistratus. In the later Empire, 
creatio is appointment to any public Service.—C 
10.68; 70. 

Brusloff, RE 4. 

Credere. To trust, to have confidence in a person as 
an honest debtor (fidem sequi). Hence pecuniam 
(rem) credere — to lend money (a thing). Pecunia 

. (res) credita is the sum oi money (the thing) given 
in loan. In a larger sense, credere is syn. with 
mutuum dare (i.e., to lend money) and creditum with 
mutuum. In a narrower sense, creditum is a loan 
when the same object is to be returned to the loan- 
giver, creditor. “A creditor is not only he who lent 
money but anvone to whom anything is due for any 
reason whatsoever” (D. 50.16.11), in other words 
“anybody who has any aedon, a civil one, an hon- 
orary one or an actio in factum” (D. 442.42.1).— 
D. 12.1; C4.1.—See praudare. 

Leonbard, RE 4. 

Creditor. See ewTmr.. 

Creditor pigneraticius. A creditor who received se- 
curity from the debtor in the form of a pledge (pig¬ 
nus). —See pignus, pructus rei pigneratae, fur¬ 
tum possessionis. 

Batti, StUrb 1 (1927) 3. 

Creditum. See credere, rus crediti. 

Creditur. It is presumed.—See praesumptio. 

Crematio (vivi). Death by being burned. It was al- 
ready known in the Twelve Tables as a penalty for 
arson. Syn. exurere, exurendum damnari, igni ne¬ 
cari. —See incendiarius. 
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Cretio. (From cernere.) The earliest form ai ac- 
ceptance of an inheritance (see aditio hf.«kditatis) 
by the heir appointed in a testamenL The prescribed 
formula of the oral declaration of acceptance was 
“Whereas A appointed me as his heres in his testa¬ 
ment, I deliberately accept ( adeo cemoque) (Gaius 
2.166). The testator might impose this solesm form 
as obligatory and disinherit the heir in the case of 
omission. Normally cretio had to be dedared within 
one hundred days from the time when the heir had 
nodce of his appointment ( cretio vulgaris) if the tes¬ 
tator did not dispose otherwise. Cretio was formally 
abolished in aj>. 407. 

Leoohard, RE 4; Ury-Biuhl. NRHD 38 (1914) 153; 
Bucklaad, TR 3 (1922) 239; Solazxi. StPao 5 (1919); 
Besmer. RHD 10 (1931) 324; G. Dakkeit. Irblasservi 
md Eraerbswille, 1934, 115; Arda, SDHl 2 (1936) 44; 
Arangio-Ruix, FIR 3 (1946) dos. 59, 60; B. Bioodi. 
Istituti fondomentali dei dir. erttL 2 (1948) 49; idem. 
St Solae», 1948, 67; F. U Rosa, AnCat 4 (1950) 372. 

Crimen. May denote the accusation of a crime and 
the following trial as well as the crime itself, if it 
is punishaMe by a public penalty after condemnati on 
of the culprit in a trial conducted under a formal 
accusa tion in the forms prescribed for criminal mat- 
ters. Ant. is delictum which, in dassical terminology, 
applied to private offenses to be prosecuted by the 
aggrieved person himself and punished by a penalty 
b) be paid to the latter. In post cl ass i c a l language the 
two tenns are used interchangeably since public prose- 
cudon absorbed the wrongdoings previously dassified 
as delicta. The Roman criminal legisladon did not 
produce a comprehensive penal code. Under the 
Republic, a series of statutes dealt with crimes and 
thdr punishment; a further development was brought 
by some decrees of the senate and in a large measure 
by imperial consdtudons. Through an extensive in- 
terpretadon the jurists contributed to the applicadon 
of older statutes to crimes not comprised by the 
original statute. This happened, for instance, with 
the Lex Cornelia de falsis and the Lex Cornelia de 
sicariis et veneficis and many others. But, generally 
speaking, only a few juristic wridngs dealt with 
merely criminal matters.—D. 47.11; C. 3.15.—See 

DELICTUM, MALEFICIUM, ADMISSUM, POENA, and the 

following itant For the individual criminal offenses, 
see the pertinent entries. 

Hitrif, RE 4; Humbert, DS 1; Bnuiello, HDl 4; Berger, 
OCD 489; Albemrio, DeHctmn e crimen, 1924 (_=Stwli 
3 [1936] 143); Lauris, SDHl 4 (1938) 188. 

Crimen ann o nae Unfair w wh i m ri nn^ connected 
with the food supply and perpetrated in order to in- 
crease prices.—See annona, lex iuua de annona. 

Crimen calumniae. See calumnia. 

Crimen capitale. See capitalis. 

Crimen expilatae hereditaria. Plundering an inheri- 
lance before the instituted or legidmate heir entered 
h. It did not become a criminal offense undl an 
enactroent of Marcus Aurelius. Undl then not only 


was it not punished but it might even lead to the 
acquisidon of ownership over the things lawlessly 
appropriated through usucapio peo h exede. —D. 
47.19; C. 9.32. 

Leoohard, RE 4; Bandrjr, DS 2 (as expilatio) ; SeiaxsL 
RendLomb 69 (1936) 978. 

Crimen fraudari vectigalis. The crime of tax evasion. 
—See F1AUDAXE VECTIGAL, VECTIGAL. 

Crimen legis Fabiae. See lex fas ia, plagium. 

Crimen maiestatis. (Sc. imminutae, laesae, violatae.) 
A crime “committed against the Roman people and its 
security” according to the lex iuua maiestatis (D. 
48.4.1.1). A crimen maiestatis could be committed not 
only by Roman dtizens and not only on Roman ter- 
ritory. Several idnds of wrongs were termed crimen 
maiestatis: high treason, sedidon, criminal attack 
against a magistrate, deserdon, and the like. Under 
the Prindpate the term was extended to any offense 
where the safety of the e m peror or his family is 
involved. In the later period, the term maestas 
covered the sphere of pexdueluo, hence a disdne- 
don between these two crimes can hardly be made. 
The profession of Christiani ty was treated as crimen 
maiestatis. —D. 48.4; C. 9.8.—See lex coxnelia dc 

MAIESTATE, LEX VAXIA, LEX APULELA, OBSES. 

Rubler, RE 14; Humbert aad Ucrirain, DS 3; Chartes- 
worth, OCD (ali s.v. maUstas ); Berger, ibtd, 663; Aixxl, 
HDl 7 (av. lesa maesti); E. Pollade, Der Mejestatsge- 
danke tm rdm. Recht, 1908; Ciactri. St storici per Fantiehiti 
classica 2-3 (1909-1910); Robinson, GeorgeUnm U 8 
(1919) 14; F. Vittiaghoff, Der Staatsfemd m der rdm. 
Kaiserseit, 1926; P. U , Schim, Offences against the state, 
Lon don. 1926; A Melior, Les conceptione de crime poK- 
tique sons Ia Rep. rom., 1934; C A. B recht. Perduellio. 
1938; idem, ZSS 64 (1944) 354; Cnmer, Sem 9 (1951) 9. 

Crimen repetundarum. See xepetundae. 

Crimen suspecti tutoris. See tutos suspectus. 

Crimina extraordinaria. See cximina publica. 

Crimina levia (leviora). Minor wrongdoings which 
are tried and punished by a magistrate in a simplified 
procedure (de plano). — See coExano, de plano. 

Crimina publica. Crimes against the public and so- 
dal order which were defined by spedal statutes 
(leges indiciorum publicorum) and tried in indicia 
publica. The pertinent statutes (listed under lex) 
settled also the penaldes. The prosecudon of crimina 
publica staited with accusatio. The procedure was 
regulated either by the spedfic statute or by a general 
one. as the lex iuua iudiciokum pubucokum. Ant. 
crimina extraordinaria (quae extra ordinem coercen¬ 
tur) are opposed to the crimina publica which legibus 
coercentur. Their repressi on was introduced by im¬ 
perial legisladon, in a large measure in instruedons 
given to the provindal governors. New Idnds of 
crimes, unlmown in the past, were thus submitted to 
criminal prosecudon, and some wrongs previously 
defined as private offenses (as some Idnds of theft, 
abigeatus, stellionatus) were treated as public 
crimes and prosecuted through public aceusadon.— 
D. 47.11. — See iudicia puxuca, quaestio. 
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Criminali». Connected with a crimina! matter (crimi¬ 
nalis accusatio, causa). Ant. civilis. 

Criminaliter. See cmuixt 

Crux, A cro&s. It was used as an instrament for the 
execudon of persons condemned to death in [ad] 
crucem damnare). Crucifurion was considered the 
mostcrueliormof the death penalty. Thereiore it was 
applied to slaves; hence the term serviie supplicium. 
Under the Empire crucifixi ou was also used ior Ro- 
man dtizens, but only in die case of individuals of 
the lower dass (humiliores) convicted of pardcu- 
larly heavy crinies. It was abolished by Constantine. 
A wooden pillar to which slaves were bound to be 
flogged, was also' called crux. 

Cubicularius. A groom in the imperial chamber 
( cubiculum). —C. 12 2. 

Rostowxew, RE 4; Saglio, DS 1; Best», NDI 4; J. E. 
Dunlap, Univ. Mickxgan Studies, Human Ser. 14 (1924) 
182. 

Cubiculum. The bed-chamber of the emperor and the 
empress.—See cubiculamus, fsaepositus saoli 
cubiculi. 

Cesano, DE 2,1280. 

Culleus. A leather sack used for the execution of the 
death penalty by drowning the culprit (poena cullei). 
The penalty was applied in the case of murder of a 
near relative (parricidium ).—See lex poupeia. 
Hitsig, RE 4; Hmnbert, DS 1; Radia, JRS 10 (1920) 
119; Dall, ACDR Roma 2 (1935). 

Culpa. (In co n tract u al relations.) A negligence on the 
part of a debtor who failed to foresee the conse- 
quences of his behavior with regard to the perform- 
ance oi the duties assumed in a contracL "There is 
no culpa if everything was done that a very careful 
man should have done” (D. 19.2.23.7) . The respon- 
dbilhy of the debtor for his culpa is not settled in a 
unifo nn way for all kinds of contra c t a. There is no 
general rule in this respect, although some under* 
lying ideas are not lacking, sudi as the liability for 
culpa of a contracting party who has received pro fit 
from a transaction (utilitas contrahentis) or in con¬ 
tractual relations governed by good faith (bona fides). 
Among those responsible ior culpa were artisans and 
experts who took on a piece of work and afterwards 
proved lacking in the necessary professional knowl- 
edge (imperitia). On the other hand, in actions in 
which condenmation would have rendered the de¬ 
fendant infamous, his culpa is not taken into con¬ 
siderati on. “In contracts we are liable sometimes 
only for dolus (fraud), sometimes also for culpa" 
(D. 13.6.52). The whole quesrion of liability for 
culpa in the Roman contractual law is among the 
most crudal points in the literature, primarily because 
of the manifold dianges introduced into classical texts 
by Jusdnian's compilers, guided by the tendency to 
incresse the debtor's responsibility, and because of 
the absence of predse classical definiticm of various 
more or less technical terms in this domain, such as 


custodia, diligentia, neglegentia. In spite of a copious 
literature on the problem, the opinions oi scholars are 
stili di vergent in fundamental points.—Culpa in crimi¬ 
na! offenses or wrongdoings hanniul to others is not 
so problemadcal. In some instanccs it means simply 
a fault of the guilty wrongdoer for which he is held 
responsible. As to private wrongs (crimina privata, 
delicta), culpa as negligence (“when a man failed to 
foresee what a carerul [aiZt^mr] man would have 
foreseen,” D. 9221) it is scarcely ccmceivable in 
many cases (theft, robbery). In damage to property 
(damnum) a negligent behavior (carelessness) was 
taken into considerati on and the jurists frequently 
dealt with cases oi this kind. With regard to damage 
to property (see lex aquilia) Justinian extended 
the liability of the wrongdoer to the “slightest negli¬ 
gence” (culpa levissima, D. 92.44 pr.). Crimina pub¬ 
lica were punished only when the offender acted in¬ 
tenti onally (sciens dolo malo) ; negligence remained 
without penalty. Vfh ere, in a later development, 
culpa was held to deserve a penalty, the latrer was 
a minor one. Among such instanccs of punishable 
negligence were acts committed under a sudden im¬ 
pulse (impetus) or in a state oi intoxication (ebrietas, 
per vinum). —Although in delictual matters culpa 
appears in a somewnat different light irom that in 
the contractual sphere, the conception that culpa is 
something inteimediate between dolus (dolus malus 
= evil intendon, fraud) and casus (acddent) is com¬ 
mem to both domains.—See dolus, casus, lirrearm., 
neglegentia, custodia, diligentia, and the fol- 
lowing items. 

Leonhard, RE 4; Baudry, DS 1; De Medio, St Fadda 2 
(1906); idem, EIDR 17, 18 (1905-1906) ; Kubler, Das 
Utilitateprmsip, Fg Gierke, 2 (1911) 256; Gndeowhz, 
ZSS 34 (1914); Bindmg, ZSS 39 (1919); K. Heldricfa, 
Vertekulden beim Vertrageabschlusx, 1924; Kubler, Rechts- 
idet umd Stootsgedanke (Fsckr Binder, 1930), 63; Arangio- 
Ruiz. Responsabiliti contnxttuale, 2nd ed. 1933; Vazny, 
ACII 1 (1935 ) 345; Kubler, Les degris de faute. Studes 
Lambtrt 1 (1938); Pfluger, ZSS 65 (1947) 120; Brasiello, 
SDHI 12 (1946) 148; Condansri-Michler, Ser Ftrrmi 3 
(Univ. Sacro Cnore, Milas, 1948) 28; Manon. R1DA 3 
(= MU Dt Vxsscher 2,1949) 182; Vuky. ibid. 437; F. H. 
Lawson, Negligence in the civil late, 1950, 36. 

Culpa in concreto. (A term unknown in Roman juris- 
dc language.) Occurs when a person does not apply 
the same care (diligentia) in the inter est oi his 
creditor which he observes in his own matters (dili¬ 
gentia quam suis). Such degree of attendon is re- 
quired of a partner in a societas, of a guardian in 
the administration of the ward’s affairs, and of a 
husband in the administradon of the dowry. 

L. Sertorio, La c.L c., 1914. 

Culpa in eligendo. Negligence involved in choosing 
an inappropriate person for a work which someone 
assumed to do. Under certain circumstances the 
person who made the negligent choice was responsi¬ 
ble for the damages caused by the unskflled workman 
(particularly in locatio conductio operis faciendi). 
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Culpa in faciendo. A negligent doing wfaich caused 
damage to another’s property or body. Ant culpa m 
non faciendo = negligent omission. 

Culpa lata and culpa levis. These constitute a distine* 
tion according to the gravity et the negligence. There 
are no spedfic criteriA the esdmadon of the degree 
is left to the judge. “ Culpa lata is an immoderate 
negligence, i. e., not understanding what ali under- 
stand” (50.162132). Culpa lata (also called culpa 
latior or culpa magna ) is considered equal to dolus 
(D. 50.16226). Ant culpa levis, a lower degree of 
culpa , is called once, in coxmecdon with die lex 
Aquilia, culpa levissima (D. 92.44 pr.). 

De Medio, Bindinf, IL cc. under culta; Lenel, ZSS 38 
(1918) 263. 

Cum re. See bonorum possessio cum re. 

Cunabula (turis, legum). Basic principies, clements 
of the law. 

Cura (curatio). Appears as a technical term both in 
public (administrative) and private law. In the first 
domain cura embraces die dudes of public offidals 
comiected with various brandies of administration, 
in the second field it comprises dudes of private indi- 
viduals to protect the interests of private individuals 
who because of physical or mental defects youth or 
absence, cannot take care personally of their affairs. 
The cura in private law, known already in the Twehre 
Tables, is similar to guardianship (tutela). The 
diderences whicfa had existed originally between the 
two institudons as far as the righu and dudes of the 
tuto» and curators were conceraed, were graduaOy 
abolished; in postdassical and Jusdnian law the 
equaliadon is completed, in a large measure through 
the inserdon of cura into texts which originally dealt 
with tutela. Persons entrusted with cura are called 
curatores, both in public and private law. In the 
following entries the curae of the private law are 
listed under curator, those (more important) of the 
public law under curatores. —Inst 123; D. 26.7; 
27.5; 7; 9; 10; C. 521-34; 36-49; 57; 60-69.—See 

EXCEPTIO CURATORIA. 

Koraemann, RE 4; Leonhard, ibid. 4; TUdenat. 0S 1; 
AaotL, DI 4; Solani. UDI Uv. mula ) 12; De Rug- 
gien>, DE 2. 

Cura annonae. The care for cora supply. Under the 
Republic die aediles were responsflile for the cura 
annonae and ali matters pertaining to it (reguladon 
of prices, preven d on of monopolies, supply of cora to 
the troops in Italy, and the like). Their adminis- 
tradon was often a failure and created catastrophic 
situadons. Augustus reorganized the whole matter 
of provisioning of Rome by the creadon of a new 
office under the direcdon of die praefectus ANNO¬ 
NAE. —See ANNONA. 

Hnmbert, DS L 

Cura minarum. See cueatoe minoris, minores. 

Cura morum. The supervision of public morals. The 
term corresponds to the regimen morum of the 


censors under the Republic It is particularly con- 
nected with Augustus and his "care for law and 
morals" (cura legum et morum). 

A- ▼. Pr e me ntem , Vom Werde* i md Weten dee Primei- 
pau, ABoyAW 15 (1937) 149; Schmahling, Die Sitummf- 
sickt der Zentoren, 1938. 

Cura prodigi. See cueatox nonna, prodigus. 

Curatio. Syn. with cura, in both private and public 
law. 

Curator adiunctus tutori. See cuxatok impuberes. 

Curator bonorum. The administrator of die estate 
of an insolvent debtor. He was appointed in certain 
cases only when the creditors, who were granted 
possession thereof (missio in possessionem), had 
no right to sell it (e.g., die heir being a pupillus, 
absent in die interest of the state, or a prisoner of 
war). A curator bonorum was also appointed when it 
was uncertain whether the re would be an heir or not. 
His duty was to protect die estate from losses.— 
D. 422. 

G. Solani, C oncor eo dei creditori 2 (1938). 

Curator collegiL A Ieading funedonary in profes- 
sional, religious and other kinds of assodadons. If 
there was a magister collegii (a chairman), the curator 
was his deputy. His funedons depended upon die 
character and aims of die assodadon. 

Komemann, RE 4, 122. 

Curator distrahendorum bonorum gratia. See dis¬ 
tractio BONORUM. —See CLARA pexsona. 

Curator furiosL A curator of an insane person of 
whom it is said: “he cannot make any transacti on 
because he does not understand what he is doing” 
(D. 50.172). The curator took care of the person 
and administered die property of his ward. He could 
be appointed by the father of the lunadc in a testa- 
ment; if there was no testamentary disposition, die 
nearest agnate was, according to the Twelve Tables, 
endtled to assume the cura furiosi. When die cura- 
torship was ended the curator could be sued in an 
actio negotiorum gestorum for bad management of 
the ward’s patrimonial afifairs.—D. 27.10; C 520.— 
See furiosus, iudicium curationis. 

De Fmdsd, BIDR 30 (1921) 154; Gtariao, SDHI 10 
(1944) 374. 

Curator impuberis (pupilli). Wards who had a 
guardian {pupilli), in excepdonal cases could have 
(besides die tutor) a curator, appointed by a magis- 
trate at the request of the guardian and at the latter’s 
responsibility (curator adiunctus, actor, adiutor). 
This occ ur red when the t u tor was old or perma- 
nently 01—which was not a ground for his removal— 
or when the prop ert y of the pupulus was large and 
located at distant places. In Jusdnian’s law the 
curator adiunctus broame an autonomous insdtudon; 
he was appointed by an offidal and the tutor was not 
responsible for his assistant’s activity.—D. 27.10.— 
See impubes, pupillus. 

Sachcn, RE 7A, 1526; R. Taubenschlac, VormnndtckafU- 
rtcktliche Stndien, 1913, 47; Sola», C. «., 1917. 
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Cantor minoris. A curator of a minor (a person 
under twenty-five) sui turis. Originally appointed 
for sperific matters in order to protect the inex- 
l -rienced minor against transacti ons in which his 
youth might have been exploited, the curator minoris 
became under Marcos Aurelius a legal institution, 
since the remedy of the lex flaetosia and the prae- 
torian re s t i t u t i o ik integrum proved insuffirient 
Appointed at the request of the minor the curator 
assisted him in concluding transacti ons by giving his 
consent (consensus). The remedy of the restitutio 
in integrum rrmained in force ior minors acting 
without a curator. It was a general rule that a 
minor could not make his posinon worse when he 
acted without the approval of his curator. In post- 
dassical and Justinian's law the curator minoris be- 
eame a matter of rule and was assimilated to tutela 
in many respects.—See cura minores (BibL), lex 

PLAETORIA, IUDIOUM CURATIONIS, TUTOR SUSPECTUS. 
Berter, RE 15. 1870; Albemrio, ZSS 33 (1912) 245 
(= Studi 1 (1935) 407; G. Solazzi, La minore etd, 1913; 
idem, RISC 54 (1914); Y. Arangio-Riuz, II mandato, 
1949, 23; A. Bnrdesc, Autorissaaioue ad alienare, 1950, 14. 

Cuntor muti, surdi. A curator of a dumb or deaf 
person. His attributi ons were analogous to those of 
other curators. Similarly a person who suffered 
from a chronie disease which did not permit him to 
manage his a&airs, might have a curator. 

Cuntor prodigi A curator oi a spendthrift He is 
known as early as in the Twelve Tables; he was 
appointed on behalf of the near est relatives of the 
spendthriit in order to save his property for his pre- 
sumptive heirs. The rights and duties of a curator 
prodigi are shnilar to those of a curator furiosi (ex- 
cept the care for the person of the prodigus). The 
appointment of a curator prodigi was preceded by a 
decree of the praetor, interdictio bonorum, which 
eseduded the spendthrift from the administration of 
his property. See interdicere bonis. For trans- 
aedons by which the prodigus assumed duties or 
alienated something from his p rop e rt y , he needed the 
consent of his curator. He was not pennitted to 
make a testament.—See prodigus. —D. 27.10; C 
5.70. 

De FrancUd. BIDR 30 (1921) 154; SoUzzi. St Bonfante 
1 (1930) 47. 

Curator pupilli See curator impuberis. 

Cuntor surdi See curator muti. 

Cuntor ventri datus. A curator appointed for the 
defense of die interests of a child not yet bom.—See 
VENTER, NASCITURUS, CONCEPTUS. —D. 37.9. 

Anan, NDI 4; Solmzzi, RISC 54 (1914) 277. 

Curatores. (In public law.) Commissioners entrusted 
with certain branches of die administration. Augus¬ 
tus appointed several curatores and charged them 
with die administration or supervision (cura, curatio ) 
of public institutions and works which under the 
Republic attributed to quaestore and aediles, sudi as 


public roads (curatores viarum), aqueducts ( curatores 
aquarum), public buildings (curatores operum publi¬ 
corum) and the conservacy of the bed and banks of 
the Tiber ( curatores alvei et riparum Tiberis). Cura¬ 
tores were active also in municipalities.—See magis¬ 
tri, procuratores and the following items. 

Konsenaan, RE 4; Sacrhi. NDI 4; De Rnggiero, DE 2; 

Thedenat, DS 1, 1621. 

Curatores aedium sacrarum. Curatores of imperia! 
buildings.—See subcurator. 

Koraemann, RE 4, 1787. 

Curatores alvei Tiberis. See curatores. 

Thedenat, DS 1, 1623. 

Curatores annonae. See cura annonae. 

Curatores aquarum. Curatores of aqueducts and ad¬ 
ministratore of the water supply. —See subcurator 

Kornemana, RE 4, 1784; De Rnggiero, DE 1, 548; T. 

Ashby, Aqueducts of ancient Rome, 1935, 17. 

Curatores civitatis. See curatores rei publicae. 

Curatores civium Romanorum. See conventus ci¬ 
vium ROMANORUM. 

Curatores frumenti. See praefecti frumenti dandl 

Curatores kalendarii. See ealendarium. 

Komemasn, RE 4, 1805. 

Curatores ludorum. Curatores ior extra o rd inary 
games (ludi) given by the emperor to the people. 

Kornesunn, RE 4,1798. 

Curatores operum publicorum. Ofnrials ior the man- 
agement of public buildings (administration, lease, 
construction, contracts with contractors, etc.). Their 
competence was sometimes extended to other public 
institutions which found expression in their offidal 
title, appropriately enlarged.—See subcurator, 

OPERA PUBLICA. * 

. K o rn emznn, RE 4, 1787, 1802; Thedenat, DS 1, 1822. 

Curatores praesidiL Administrative officere in mili- 
tary garrisons. 

Yoaae, TAmPkilalAs 81 (1950) 110. 

Curatores regionum. See curatores urbis romae. 

Curatores rei publicae (civitatis). Offidals in Italian 
rides appointed by the emperor for the supervision 
and administration of munidpal finances. They had 
jurisdicdon in matters connected with the finandal 
administration and intervened in transactions con- 
ceraing munidpal property. In the later Empire 
their competence appears somewhat diminished as a 
resuit of a general centralizing tendency in the ad¬ 
ministration of the state. 

K ornemus;., RE 4, 1806; Lwonr-Gapet, DS 1, 1619; 

Mancini, DE 2; Liebenam, Philologus 56 (1897) 290; 

Lacu, JRS 1940, 56; Cusarino, AnCat 2 (1948); A. 

Lecrivain, Le e. r. p. 1920; D. Magie, Ram. rule m Asia 

Umor 2 (1950) 1454. 

Curatores urbis Romae. Offidals who took care of the 
districts (regiones) of the dty of Rome.—See regi¬ 
ones URBIS ROMAE. 

Curatores viarum. Offidals charged with the main- 
tenance and supervision of public roads (cura vi¬ 
arum). P rima rily the adjacent communi ties had to 
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contribute funds and labor for construcdng and re- 
pairing die roads. But the state treasury and the 
imperial fise made also considerable contribudons. 
There were also spedal curatores for larger roads, 
as curatores viae Appiae, Flaminiae, etc. 

Komcinann, RE 4,1781; Chapot, DS 5, 788. 

Curiae. The earliest unita, probably based on a terri¬ 
toria! prinriple, into which the Roman peopie was 
divided. There were originally thirty curiae, ten in 
eadi tubus. It seems that in the original stage only 
patriciana belonged to the curial organization; later 
the plebeians were admitted. The political character 
of the curiae manifested itself in die comitia cubiata 
in which each curia had one vote. Their purpose 
was also military, since each of them had to con¬ 
tribute one hundred men for the infantry and ten 
for the cavalry. A land plot was assigned to the 
curia for common use. The leader of a curia was 
the curio, the head of ali curiae was the curio maxi¬ 
mus, originali? perhaps idendcal with die Idng. A 
flamen curialis took care of the commem worahip and 
religious mattera of the members of the curiae. For 
curiae in the later Empire, see oaso decubionum. 

Kubler, RE 4; Momifliann. OCD ; Lacour-Gmyet, DS 1; 

Gervario, DE 2; Besta. NDI 4. 

Curiae municipiorum. The ddzens of the munidpali- 
ties ( municipes) were organized in groups called 
curiae or tribus. Curia is also the coundl of adxnin- 
istration, the senate, of a municipium (syn. ordo 
decurionum), and the budding in which the coundl 
held its sessions.—See obdo decubionum. 

Gaudcmet, lura 2 (1951) 44. 

Curiales. Members of a munidpal coundl (curia, ordo 
decurionum) in the later Empire. Syn. decuriones. 
—C. 325; 1022. 

Gaademet, lura 2 (1951) 44. 

Curiana causa. A famous trial (clarissima causa) be- 
fore the centumviral court dealing with a case of a 
substitutio pupillaris for a son whose birth was ex- 
pected but did not naterialize. The case in which 
die jurist Q. Mucius Scaevola appeared for the hrirs 
on intestacy, is mendoned in severa! writings of 
Cicero.—See centumvibi. 

Perrin, RHD 27 (1949) 354; J. Stronx. RSm. Reckts- 

wissmeekaft uud Rketorik (PotxUm, 1949) 42. 

Curio. See cubia. 

De Racfkro. DE 2. 

Curiosi. See acentes in bebus,— C 1222. 

Humbert, DS 1. 1667; Hincfafrid. SbBeri 39. 1 (1891). 

Cursor. A courier, messenger in imperialpostal Service. 

Cicolini, DE 2. 

Cursus honorum. The order in which die Republican 
magistrades to be H d by a Roman-ddzen to 
meW» htm a capable for a higher magis¬ 

trae?. The lowest degree in the magisterial career 
was die quaestorship which was followed by die 
aedilship «n4 praetorship. The consulship was die 
top magistracy. Censonhip did not beiong to die 


cursus honorum. Syn. ordo magistratuum. In the 
Empire there was not a fixed cursus honorum, dther 
in the senatorial or equestrian career, since the em- 
peror had full libert? to confer offidal tities on 
persons who never before had been in Service (see 
adlectio). —See lex cobneua de macistbatibcs, 

LEX VILLIA. 

Kubler, RE 14, 405. 

Cursus publicus. The officia! postal Service organized 
in the early Prindpate for the transportadon of of- 
fidal personages or of things in the interest of, or 
bdonging to, the State or the emperor, or connected 
somehow with the administratura. It served also for 
the officia! correspondence with the rest of Italy and 
the provinces. Reorganized by Hadrian, who charged 
the fise with its supervision, the postal Service was 
again reformed by Diodedan and his successors and 
becaxne a compulsor? Service (munuj) shouldered by 
landowners and wealthy people who had to contribute 
in various ways to a proper funedoning of die insd- 
tution.—C. 1250.—See cuasus velox, acentes in 

BEBUS, ANCABIA, DIPLOMA, EVECTIO. MANSIO. PABAN- 
GABIA, VEBEDI, PBAEFECTUS VEHICULOBUM. 

Seeck, RE 4; Humbert, DS 1; Bellino, DE 2; A. E. R. 
Boak, Umv. of Michigan StudUs, Human. Series 14 (1924) 
74; E. J. Hol Zur Gesck des c. p., Uppsala, 1933; 
H. G. Pflaum, Essm sur le c. p. dans le Hout-Empire, 
Mhu. AcatL luse, et Belles-Lettres. 14, 1 (1940) 189; 
Labrousse, Mei iarckeologu et fhist. de fBcale fremi 
de Rome, 1940, ISO. 

Cursus velox. Fast post-service (see cubsus pubu- 
cus) to be disdnguished from cursus clabularis 
(from clabula — a heav? carriage) for the transpor- 
tadon of food and luggage for soldiers. 

Curulis. Refers to magistrates who had die right to 
seat on a sella cubulis dtiring their offidal ac riv it y . 
—See MACISTBATUS, AEDILES CUBULES. 

Custodela. An andent Ladn term, syn. with custodia. 

It appears in the fonn prescribed for the testamentum 
. per aes et libram. The familiae empto* assumed 
the custody of the hereditar? things. The custodela 
is a counterpart to a likewise andent term mandatela, 
used in die same formula and indicadng the wish 
(order) of the testator concerning the distribudon 
of the inheritance. 

Wdn ZSS 42 (1921) 104. 

Custodes corporis. Bodyguards of the emperor and 
of high military comxnanders in peace as well as in 
war.—See equites sinculabes. 

Paritem, DE 2, 1237; idem, MitteUmgen deutsek. kait. 
ArckaoL Instituis, Ri Abt. 20 (1905) 321. 

Custodia. Custody, safe keeping, watehing. The term 
appears in connecdon with the responsibility of the 
debtor in some spedfic contracta. It belongs to those 
not predsely defined and osdlladng expressions con- 
ceming contractual responsibility (see culpa), which 
through manipuladons of the compilers of die Digest 
became nebulous. Moreover, the custodia itself is 
somedmes accompanied by adjecdves, such as dUi- 
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gens, plena, which seem to presuppose a gradation 
thereot. Expressiore like exactissima diligentia cus¬ 
todiendae rei exclude a precise separation of the terms 
combined. Resporeibility for custodia arose when it 
was expressly agreed upon or trom contracts con- 
duded primarily in the mterest of the party who held 
another's thing to be returned later to the owner, as 
in the case of a gratuitous loan ( commodatum) or 
when per sons were involved whose business it was to 
assume the custodv of other people’s things, as store- 
house keepers, shipmasters, innkeepers, etc. (see re¬ 
ceptum nautarum) or in certain cases of locatio 
conductio operis faciendi (see fullo). Since on 
the one hand custodia is linked with culpa, negle¬ 
gentia, or diligentia, on the other hand it is opposed 
to vis maior (see casus), it has been assumed that 
custodia entailed a higher degree of resporeibility 
than for culpa only; in particular, it involved the 
duty of a more careful custody, and consequenti}’, 
liability for a simple, lesser accident (not for vis 
maior), such as theft which through a more attentive 
guarding by the debtor could be prevented. Another 
theory does not consider custodia a spedfic degree 
of resporeibility between culpa and vis maior, but a 
diligent care for things belonging to another. One 
who expressly promised custodia (custodiam prae¬ 
stare, see pactum custodiae) or concluded a trare- 
acdon which involved custodia, was obliged to apply 
particular diligence and to perform the pertinent 
duties with every possible means being also responsi- 
ble for persore employed therefor. In cases of 
custodia even a slight omission created the liability of 
the debtor. Custodia is not to be separated from 
diligentia, for there is no custodia without diligentia. 
—Custodia is also used in the normal meaning of the 
word, outside the domain of contracts, as, e.g., with 
regard to the custody of things belonging to an inheri- 
tance by the familiae emptor (see testamentum per 
AES ET LIBRAM, FAMILIAE EMPTOR), OT that of the 

missus in possessionem (see missiones in possessi¬ 
onem). Custodia is identified there with observatio 
rerum (=watching, guarding things).—See culpa, 
sarcinator. 

Babel, NDl 4; Humbert, DS 1; Lmignani, Responubiliti 
per c.. 1-3 (1902, 1903, 1905) ; Schulz, Ztschr. fur verglei- 
ehendt Rechtswiss. 25 (1911) 459, 27 (1912) 145; idem, 
KrVj 50 (1912) 22; Seckel, in Hemnasn’s Handlexikotf 
(1914) 117; Haynuim. ZSS 40 (1919) 167, 48 (1928) 
318; Kmad, ZSS 45 (1925 ) 268; Vexor, AnPa! 12 
(1926) 101; J. Paris, La respousabiliti de la c., 1926; 
Carrdli, RBSG 6 (1931) 604; V. Arangio-Ruir, Respon- 
abiliti contrattuale 1 , 1933, 62; G. L Luzzatto, Caso for¬ 
tuito e farsa maggiore L' Respouubiliti per c. 1938; 
Kridanann, ZSS 63 (1943) 48, 64 (1944) 1; Pfluger, 
ZSS 65 (1947) 121; De Robertis, AnBori 10 (1949 ) 58; 
Rosenthal, ZSS 68 (1951) 222. 

Custodia reorum. Detention of persore involved in 
a crimina! matter in a jail, to have them at the dis- 
posaJ of the inquiring offidals. After condemnation 


the culprits were held m pnson for the execution of 
the sentence.—D. 48J; C. 9.4.—See caecer. 

Berger, OCD (s.v. prison). 

Custodire partum. See inspicere ventrem. 

Custos. A jailer. See custodia reorum. Prisoners 
who escaped from jail profiting by the negligence of 
the custodes received a milder punishment than those 
who broke out by their own efforts ( e fractores) or 
in corepiracy with other prisoners. 

Custos. (In a traditio.) The buyer of a larger amount 
of merchandise could appoint a custos (= a guard, 
an attendant) before taking it away. The delhrery 
of the things ( traditio) was considered fulfilled by 
such appointment, and the seller was free from any 

Riecoboso, ZSS 34 (1913) 200. 

Cretos iuris civilis. Title given the praetor by Gcero. 

Custos urbis. Refers to the praefectus urbi. 

Reme, RE 4, 1903; Humbert, DS 1. 

Custos ventris. See senatusconsultum planci- 

ANUM. 

Cyrillos. See kyrillos. 

D 

D. Abbreviation for damno (= I condemn), see A. 

Damnare. To condemn a defendant in a civil trial 
(see condemnatio) or an accused in a criminal pro- 
ceeding. In the latter meaning the term is mostly 
used of a condemnatory judgment for crimes punished 
by death (in crimine capitali). With reference to 
testamentaiy dispositiore damnare — to impose upon 
an heir or legatee the duty to perform a Service or a 
payment to the benefit of a third person. 

Betti, R1SG 56 (1915) 31; A. Higerstrom, Der Obliga- 
tionsbegriff 1 (1927) 443; M. Kaser, Das Altrom. Jus, 
1949, 127. 

Damnare ad bestias. See bestiis obicere. 

Damnare in metallum (metalla). See metallum. 

Damnas. Occurred in the form of a legacy called 
legatum per damnationem: heres meus damnas esto 
dare (=my heir shall be obliged to give).—See 

LEGATUM PER DAMNATIONEM. 

Tbomas, RHD 10 (1931) 211. 

Damnatio. See damnare, condemnatio. 

Damnatio in ludum. See ludi gladiatorii, gladia¬ 
tores. 

Damnatio memoriae. A disgrace inflicted on the 
meroory of a person ( memoria damnata) condemned 
to death and executed, or dead before the c rimin al 
prosecution was finishcd. Only crimes against the 
state, such as treason (maiestas, perduellio) brought 
about this ignominia post mortem, the extinction of 
the memory of the indiviaual thus sdgmatized. His 
name was canceled on documents and destroyed on 
monuments; his last will and donatiore mortis causa 
lost validity. The damnatio memoriae was also ap- 
plied to emperors, whose conduct was unworthy, 
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during their lifedme or posthumously. The pertinent 
decree was issued by the senate. 

Brassloff, RE 4; Baladon, OCD; Orestaao, BIDR 44 
(1937) 327; Vittiiifboff, Der Staatsfemd m der rdm. 
Kaiserxeit. Untsrsuckungen rur damnatio memoriae, 1936. 

Damnatus. Condemned in a crimina trial for a crime 
ralling for capital punishmcnt.—D. 48.20; C. 4.49.— 
See BONA DAKNATOXUM. 

Damnosus. Threatening (iuvohring) loss. In rela- 
dons between neighbors die term indicates a defective 
b uilding which may damage the neighboring prop- 
erty.—See damnum infectum. 

Daube, St Solas* (1948) 117. 

Damnum. A loss, expenditur e, suffered by the. vicdm 
of an offense, pardcularly a loss ensuing for the 
owner of a thing from a damage done thereto. “He 
who suffered damage through his own fault is not 
considered to have sustained damage” (D. 50.17203). 
Responsibility for damages inflicted on ancther*! 
p r o p er t y is either co n tractual (resuldng from duties 
a ssume d in a contract) or delictual resulting f ro m 
a tort, a wrongful act ( delictum) committed by an 
offender.—See communi caxe, nemo damnum facit, 

SAXdZE. 

Leon ha rd. RE 4; Baadrr, DS 1; E. Levg, Prroatstnft nnd 
Schadensersats, 1915; Thomu, RHD 10 (1931) 211; 
Batti. BIDR 40 (1932) 169; P. Vc Risarcimento dei 
damno e processo formulort, 1938. 19: idem. St Ferrim 2 
fUmv. Sacro Cuore, Milan, 1947) 361; Daube, O* the 
use of the term d.. St Solas* 1948, 93. 

Damnum decidere. To come to terms conceming the 
damages to be paid by die offender to the person 
who sustained a loss. 

Daube, St Solas*, 1948, 99. 

Dammis emergens. A real factual loss which one suf¬ 
fers in his property, a loss which can be evaluated in 
money(pecuniaryloss). AnL lucrum cessans — a loss 
of a reasonable profit. Bod* terms do not belong to 
the Roman jurisdc language, but the distinction be¬ 
tween two kinds of losses is classkal. 

P. Voci Risarcimento dei damma, 1938, 63. 

Damnum fatale. A damage done by an tmavoidable 
accident (vis maioe). 

Damnum infectum (or nondum factum). A damage 
not yet done but threatening one’s property by the 
defective state of a neighboris pro p ert y . Originally 
the owner of the threatened prop e r t y had against his 
neighbor an actio damni injecti (which even after 
die introducdon of the formulary procedure was con- 
ducted in the form of legis actio). Later praetorian 
law introduced spedfic remedies, see cautio damni 

INFECTI, MISSIO IN POSSESSIONEM DAMNI INFECTI 
NOMINE.—See VITIUM AEDIUM, DENUNTIATIO DO¬ 
MUM. 

Baadrr, DS 1; Caq, DS 5, 933; Braaca. St Ratti, 1934, 
161; idem. Damno temuto, 1937; U. F. Lepri, Missiones 
in possessionem, 1939, 90. 

Damnum iniuri* datum. See lex aquilia. 


Damnum praestare. To make good the loss incurred 
by a person whose p rop e rty was damaged.—See 

SAXCIXE, XESAXOXE. 

Dardanarius. A me r c hant in cora and other lri«H of 
food who through illicit machinadons raised riw prices 
or used forged weights. 

Rostowzew, RE 7, 142. 

Dare. To give, hand over a thing for the purpose of 
maldng die receiver the owner thereof. This is the 
general meaning when a contractual obligadon con- 
cerned a dare. The contents of the term migfat be 
limited by the indicatum of a minor purpose, as, eg., 
pignori dare (= to give as a pledge), utendum dare 
(= to give for use), precario dare (= to give as a 
PIECAXIUU). —See conteactus innominati. — Dare, 
in criminal trials, connected with a sentence, in 
phrases as dare m metalla, ad bestias, in exsilium, etc. 
s to condemn.— Dare in rh» n i” n ’ n g of u to appoint” 
refers to the appointment of a tutor or curator by a 
magistrale or a private person or of a representadve 
or agent for one’s private affairs. Dare bonorum 
Possessionem refers to the praetorian act of grandng 
a aoNOXUM possessio. —See the following iteins. 
Grasso, In materia di obbUgadoni di dare, SDHI 6 (1940) ; 
F. Putori, Profilo dogmatico deWobbKgasione ram , 1951. 
118. 

Dare actionem. To grant an aedon. The praetor 
"gives an aedon” in cases where die ius civile re- 
fused it. In a larger sense dare actionem (or indi¬ 
cium) is the praetores approval of the formula agreed 
upon by the parties. Ant. denegaxe actionem 
(s non dare actionem). Syn. xeddexe actionem. — 
D. 442. 

P. Ktuger, ZSS 16 (1895) 1. 

Dare iudicem. To appoint a judge in a dvil trial— 
See iudex. 

Datio. An act of giving (dare). It applies to all 
meanings of daxe ( datio tutoris, bonorum possessio¬ 
nis, indicis, pignoris, etc.). 

Datio dotis. Consdtudon of a dowry by immediately 
handing it over. Datio dotis is also the term em- 
ployed for the delivery of things promised as a dowry 
by dictio, promissio or pollicitatio dotis. 

Datio in solutum. The payment of a thing other than 
that which originally was due to die creditor who 
accepts it as a discharge of the former obligadon. 
The creditor was not obliged to do so. Only in 
Jusdnian's law a debtor who had no cash at his 
disposal could offer payment in immovables at a 
fair price. 

B Steiner, D. i a, 1914; De Fnncisci, Uevissone deOa 
res data i. s., 1915; Solizzi, RendLomb 61 (1928) 341; 
IL Rieea-Barberis, Uevidone is.. RISC 6 (1931) 

3; S. Solasd, , i -o 2od ed. 1935, 

16L 

Datio tutoria. See tutox dativus. 

De actionibus. A dissertatum written in Greek ( peri 
agogbn), of pre-Justinian origin and dealing gen- 
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erally witb vario us more important actions. It is 
rather the work oi a practitioner than of a scholar. 
Editioni: G. E. Heimbach (Jr.)> Observationis turis 
Grasco-Romani 1 (1830); Zachariae, ZSS 14 (1893) 88; 
J. and P. Zepo», Jus Graeeo-Romanum 3 (Athens, 1931) 
301,—Ferrini. Oper, 1 (1929) 36S; G. Segri, Mil Girard 
2 (1913 ) 543; Brugi, Annuario delTIstituto di storia dei 
dir. rom. Catonia 13-14 (1914-15); P. Collinet, La pro- 
eidure par libelle, 1932, 501; Scheltema. TR 17 (1940) 420. 

De gradibus (cognationum). A dissertation on the 
degrees of cognatic relarionship, written by an un- 
known jurist, prestunably of the ciassical period. 
Edi t ioci: in all collectioni of Fontes, see General Bibli og- 
raphy, Ch. XIL—Berger, RE 10, 1192; Scherillo, StCagl 
18 (1931) 65. 

De peculiis. A Byzantine dissertation, called not quite 
appropriately Tractatus de peculiis in the literature. 
Written about the middle oi the eleventh century it 
deals with various topics connected with the redprocal 
acquisirions and rigbts oi succession of father and 
son, of some kinds of peculia and the like. The un- 
known author who is qtiite familiar with Justinian*s 
legislarion, the post-Justinian legal literature as well 
as with the basilica, is pardcularly inter es ted in the 
son’s acquisitions on which the father has only a 
tismnict. 

Editioni: G. E. Heimbach (Jr.), Anecdota 2 (1840) 247; 
J. and P. Zepo», Jus Graeco-romanum 3 (Athent, 1931) 
345.—Berger, Scr Ferrini 3 (Unhr. Sacro Cnore, Milan, 
1948) 174. 

De plano. In matters of minor importance the magis* 
trate acted more imonnallv, “from the level” “out of 
court," without any preceding causae cognitio, either 
personally or through offidals of his bureau acting 
under his supervision. The proceedings were public 
and there was no plattorm ( tribunal) for the acting 
officers. Ant. pro tribunali. —See crimina levia. 
Dull, ZSS 52 (1932) 170; Wenger, ibid. 59 (1932) 62; 
62 (1942) 366. 

Debere. To owe, to be under an obligati on to pay a 
sum or to perfora something, an obligati on oi con- 
tzactual or delictual origis which was suable at ius 
civile or ius praetorium. —See debitum, debitor. 

G. Segre, St Bonfante 3 (1930) 524. 

Debitor. A debtor, "he irom whom money may be 
«acted against his will” (D. 50.16.108). Therefore 
a debitor is not he who "has a just exception against 
the creditor’s cJaim” (D. 50.17.66). Syn. reus de¬ 
bendi. Ant. creditor. —See debere. 

Debitor civitatis (reipublicae). A debtor of a civitas 
or munidpality. He could not obtain any honorary 
poshion {honor) until he paid his debt. Such debtors 
were subject to spedal executory measures.—C. 
11.33; 40. 

Debitor debitoris. A debtor’s debtor.—C. 4.15. 

Debitor fisci. A debtor of the fise Imperial legi sia 
tion established spedal rules for the exeeurion of 
fiscal daims.—C. 102. 

Debitor reipublicae. See debito» civitatis. 


Debitum. Both the object of the obligation {id quod 
debetur = what is due) and the obligatory tie be- 
tween debtor and creditor. Ant. indebitum. 

Hnmbert, DS 2. 

Decanus. A low ranking officer in a legion, com- 
mander oi a unit of ten soldiers (contubernium). A 
decanus at the imperial court was an offidal of a 
lower rank in the Service of the empress.—C. 1226. 

Fiebiger, RE 4; Seeck, ibid. 2246 (na 2). 

Decedere de possessione. To give up, to abandon 
possession.—See missiones in possessionem. 

Decemprimi. (Also decemprimi curiales.) A group 
of ten per sons selected from the members oi a larger 
body (the senate under th<* Republic where the 
decemprimi were the heads oi the senatorial de¬ 
curiae, muniapal senates, sacerdotal colleges). They 
enjoyed spedal privileges. In the military hierarchy 
of the later Empire decemprimi occupied a privileged 
position in the military unit attached to the imperial 
palace (domestici). 

Brandis, RE 4; Hnmbert, DS 2. 

Decemvirales leges. See lex duodecim tabulaxum, 

DECEMVTBI LEGIBUS SCBIBUNDIS. 

Decemviri agris dandis assignandis. See txiumvixi 

COLONIAE DEDUCENDAE. 

De Rnggiero, DE 2, 430. 

Decemviri legibus scribundis. A commission com* 
posed of ten persons appointed in 451 b.c. for the 
codification of laws. Thev continued their work in 
the following year. During the two years of their 
work, the acri vi tv of all magistrades was suspended 
and the decemviri assumed the go v emm cntal fune* 
tions vested in the consular imperium .—See lex duo¬ 
decim TABULAXUM, VERGINIA. 

Kubler, RE 4. 2257; Berger, RE 4A, 1905; Momigiiano, 

OCD ; Hnmbert, DS 2 ; Moschella, NDI 4. 

Decemviri sacris fadundis. See duovixi sacxis faci- 

UNDIS. 

Decemviri stlitibus judicandis. Originally minor 
judidal magistrates (see vigintis exv i x i), they be- 
came later chairmen of the judidal courts foraed 
within the tribunal oi the centumvixl. 

Humbert, DS 2; Kubler, RE 4, 2260; Vaglieri, DE 2; 

M. Ntcalan, Causa liberalis, 1933, 16. 

Decernere. To issue a decree (decretum) when ap- 
plied to the senate; to dedde a judidal matter when 
applied to a dedsion of a magi strate or the emperor. 
—See decxeta. 

Decessor. A predecessor in office. A provindal of* 
fidal whose successor in office had already been 
appointed. was required to remain in Service until 
the new incumbent arrived in the province. Ant. 
successor .—C. 1.49. 

Decidere. To dedde about a judidal matter by judg- 
ment (see decisio) ; to settle a co n troversy by a 
transaction bet w cen the adversari es or by an oath.— 
See TRANSACTIO, IUSIUXANDUM VOLUNTARIUM. 

Decidere damnum. See damnum decidere. 
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Decima. Gne-tenth. One-tenth cf the esam was the 
part wiuch according to tbe Augustan ixx rcua rr 
?aj>xa topeaxa oce spcuse could take whes tbe other 
died intestate. Aa inerease of tbis teatb part by 
turther tenrhs was pe rmitt ed ia proportion to tbe 
number of dnldres. Tbe p er ti nent provisions (deci¬ 
mana* sc. leges) were abolished m a_d. 410.—C. 8J7. 

Decisio. See decidexx, quinquaginta decisiones. 

Declarare. To dedare 'e.g., voluntatem = one * wiH). 
Witb ref er e nce to judieal judgments = to establish a 
spedfic legai situation ( o wnership, a servhude). 

Decoctor. (From decoquere.) An wnhwriw or a 
bankrupt, whose property was soid tbrough sonobum 
venditio In a later trial be was obliged to give a 
cautio iudicatum solvi (a sec uri ty for tbe payment of 
the judgment debt). 

Decollatu». Decapitation. Syn. capitis amputatio. 

Decreta. See deczbnebz, sonobum possessio oxatz- 
talxs, and die ioflowing items 

Decreta decurionum. Decr ees issued by the nnmidpal 
senate ( ordo decurionum ) on varicus matters. Tbey 
coald not be rescinded ani esi public utiiirv req u ired 
such a measure.—D. 50.9; C 10.47.—See decbeta 

MAGISTBATUUH. 

Decreta Frontiana (Frondniana). A juratic work 
(collection of decisioni of tbe imperial court?), at- 
tributed to the jurist Titius Aristo.—See amsto. 

T. Mdomca. Jur. Schriftm 2 (1905) 22. 

Decreta magistratuum. Orders of the magistrales of 
a judica! (interdicta, missiones m possessionem, or 
coneerning bonorum possessiones) or administrative 
character (imposition of fines, multae, or ordaining 
a pignoris capio) to enforce compliance witfa tbeir 
ordinances. In matters concenring guardianship or 
curatorship decreta are very frequent. Decreta are 
issued after causae cognitio and pro tribunali. The 
decreta of provindal g o vern o rs had a simi lar char¬ 
acter.—C. 572.—See in intectum eestitutio. 
Hesky, RE 4; De Racxwro, DE 2; Jobbe-Dtml, St 
Bonfantt 3 (1930) 165. 

Decreta principum. Imperial ena c rme nts (d ec r ees ) 
issued by die e m p e ror in the exerdse of jurisdicdon 
in civil and crinrinal matters, both as final judgments 
and as interlocutory dedsions durisg the proceed- 
ings. They rank among the im pe ria l constitutions 
and had some importance, ahhough no binding force, 
m limilar future cases inasmuch as they could be 
considered and applied as precedents. When pub- 
lisbed by order of the emperor they acquired general 
validhy as the edicts of the e m pero r . — See consti¬ 
tutiones feincitum (BibL). 

Decretum diri Marci A decree of tbe emperor Marcus 
Aurelius forbidding creditors to take arbitrarilv away 
things or money due from their debtors, w ith o ut re- 
soreng for help to the competent authorides. "Credi¬ 
tors should daim what they beUeve to be due to them 
throogh the intermediary of a judge” (D. 42.13). 
A creditor who contrary to that decree p roceeded on 
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his own witfa force agamst die debtor .est bis daim. 

Decuma. The tenth part (pars decima) of natnrai 
produce paid in krnd (corn. wine. ad) as a res: or 
property-tax is Itaiy and proviaces. 

l i rhrnam . RE 4- Emnben. DS 2 ; Koots, ZSS 62 (1942) 
61; De Riigpm, DE 2: L. Gena, Ecamrmm t pacas* 
dei Romam, I (1943) 477. 

Decuria. A gr oup (unit) of tes «we Ia a viw * 
trm** the decuria a wifl i r a p y arat pnirru-ni char¬ 
acter, linee the curiae, into wiuch tbe oidest tubus 
were drvided (altogether 30 curiae), were m m p o w i 
of ten decuriae, each of diem witb ten men. Decuriae 
were also tbe wmn#w onirs is tbe cavalry. The 
Romas senate had also its decuriae (of tes mea) rnA 
preserved tbis name a iterwa rds when its decuriae were 
groups of one tenth of the wfaoie number of tbe 
senators. Fmally, professiosal corporadoss and diose 
of su b al ter n ofSdals as weE, were drvided m decuriae, 
often witb more than ten members. Imperial consti¬ 
tutions of tbe fourth century deal witb various de¬ 
curiae of offirials in tbe rity of Rome ( decuria urbis 
Romae), such as fiscal derks (fiscales), scribae 
(librarii = copyists), censuales (= tax assrwnmt 
derks).—C. 11.14.—See tbe foHowing items. 

Kab lcr. RE 4; Hwabcrt. DS 2; Beliira, DE 2; MawhriU. 
NDI 4. 

Decuria lictoria. See Licroars. 

Decuriae apparitorum. Associarions of apparitores, 
organized in decuriae. Tbey were granted some 
rights as corporate bodies (inheriring, Holding and 
mamanitting slaves).—See decubiales. 

Karneaaan. RE 4. 401; P. W. D vE, Pmtmality m R. 
privat* lam, 1938. 32. 101; B. ETachcritcfa. Pmommliti 
jaridiqu* 1942, 241; Jooex JRS 39 (1949) 40L 

Decuriae judicum. Groups of jurors (of 300 each?) 
in tbe list ot persons quahfied hu-tbis Service. Origi- 
naUy tbere were tbree decuriae, of senators, equites 
and tribuni a era ri i , res pcct ivd y. The first to be 
eliminated were tbe tribuni a er a rii ; tben Augustus 
r e m oved the senators after which the eqnestrian dass 
aloae fonctioned as jndges. The number of decuriae 
indicum increased to five. 

Kablcr, RE 6, 299. 

Decuriae senatus. See decubia. 

De cur ial es . Members of decuriae in private corpora¬ 
tioris or of associationi of subaltern officers (decuriae 
apparitorum). 

De R ngg ie r o, DE 2. 

Decuria Tbe c o mma nder of a small cavalry unit, 
decuria. —See tubma. 

Manam. DE 2. 

Decurionatus. Tbe office of a decurio. —See decubi- 

ONES, OBDO DECURIONUM. 

Decuriones. Members of a mumdpal senate (ordo 
decurionum) dected for life. Vacant posts were 
filled at five-year imervals. Eligible were former 
mumdpal magistrates with a census of at least one 
hundred thousand sesterces. Personi of particular 
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worth to the municipium and its protectors ( patroni 
municipii) residing in Rome were honored by mem- 
bersbip in the mtmidpal senate. The decuriones de- 
cided about all matters involving the interests of the 
community. appointed local magistrates, and fune- 
tioned as a court of appeal on fines imposed by 
munidpal officers.—D. 50.2; C. 10.32; 33; 35; 12.16. 

—See ORDO DECURIONUM, DECRETA DECURIONUM, AL¬ 
BUM CURIAE. DUAE PARTES. 

Kubler, RE 4; Kornemann, RE 16. 621; Hnmbert, DS 2 ; 
Mancini. DE 2, 1515; Gaudemet, lura 2 (1951) 44. 

Decuriones pedanei. Members of the munidpal senate 
who had not been munidpal magistrates before. They 
•were appointed by duoviri (or quattuorviri) iuri 
dicundo to seats which became vacant because of the 
death of a decurio or his removal, as the resuit of a 
condemnadon in a criminal triaL 
Mommien, Jur. Sckriften, 3 (1907) 38. 

Dedere noxae. See noxa. 

De Viucher. Noxalite, 1947, 400 and possim. 

Dedere se hosti. To surrender to die enemy in the 
course of a war. —See deditio, dediticii. 

Dedicatio. A religious ceremony by* which an object 
(a temple or an altar) was consecrated to gods. 
Solemn words were pronounced on such an occasi on 
by a pontiff and sometimes by a magi strate, in con- 
formitv with the statute or decree of the senate by 
which the consecratio was ordained ( lex dedica¬ 
tionis). —See RES SACRAE, LOCUS SACER, DUOVIRI AEDI 
DEDICANDAE. 

Wissowa, RE 4; Pottier, DS 2; De Ruggiero. DE 1, 144; 
2, 1553; S. Brassiofi, Stuaien sur rdm. Rechtsgeschichte, 
1923; Paoli, RHD 24-25 (1947) 185. 

DediticiL The ddzens of a fordgn state or commu¬ 
nity who, vanquished in a war with Rome, surrend- 
ered to the power and protecdon of Rome (deditio). 
They consdtuted a spedfic group of the Roman popu- 
lation; they were free but lacked all public rights 
and ddzenship ( nullius civitatis). Their legal status 
as peregrini dediticii could be improved by unilateral 
concessions granted by Rome to individuals or groups. 
But even the general grant of Roman ddzenship to 
peregrines by the consdtudon of the emperor Cara¬ 
calla exduded the dediticii. The satus of dediticii, 
tenned by Jusdnian dediticia libertas, was abolished 
by him (C 7.5.1).—See constitutio antoniniana 
(Bibi.), DEDITIO, dediticii ex lege AELIA sentia. 
Sberwin-White, OCD; Schnlten, RE 4; Gayet and Hmn- 
bert, DS 2; Moore, Areh. f. lat. Ltsriko graphis, 11 (1900) 
81; G. Moinier, Lts peregrines dedit ices, 1930; G. Boz- 
zooi, La eonst. Antoniniana e i d., 1933; Stroux, Philologus 
88 (1933) 287; Momigliano, Aim. Scuola Norm. Superiore 
di Pisa Ser. 2, v. 3 (1934) 361; Luzzatto, SDHI 2 (1936) 
211; A. «TOr*. AHDE 15 (1944) 162; Bell, JRS 37 (1947) 
17; Tsherikover, Jour. juristie Papyrology 4 (1950) 203; 
Schdobaner, ibid. 6 (1952) 17. 

Dediticii ex lege Aelia Sentia. Slaves who had been 
found guilty of a crime, had been put in bonds by 
their masters by way of punishment, or had been 
handed over to fight with men or beasts, could become 
free through manumission, but they obtained free- 


dom of the lowest degree and could never be admitted 
to Roman ddzenship. They were unable to make a 
will or to inherit under one. 

Deditio. The surrender of an enemy community de- 
feated in war with Rome. Its territory was annexed, 
and its ddzens became peregrini dediticii. —See dedi¬ 
ticii. 

E. Taubler, Imperium Romanum, 1913, 14; Heuss, Volker- 
reehtHche Grundlagen der rdm. Aussenpolitik, 1933, 60; 
Frezza, SDHI 4 (1938) 412; Paradisi, St Solmi 1 (1941) 
287 ; A. Magdelain, Lts origines de la sponsio, 1943, 87; 
De Visscher, St Riccobono 2 (1936); idem, CRAI 1946, 
82 ; idem, Noscalitc, 1947, 72; Lew-Bruhl, Nouvclles etudes, 
1947, 116; La Rosa, lura 1 (1950) 283; Piganiol, RIDA 
i (1950) 339. 

Dedoken. The Greek text of Jusdnian’s consdtudon 
by which the Digest was promulgated (Dec. 16, 533). 
It apparendy was an earlier draft than the Latin 
edition, Tanta, and is frequently more exact than the 
latter.—See tanta, digesta iustiniani. 

Ebrard, ZSS 40 (1919) 113; Berger, Bysantion 17 
(1944/5) 14 (= BIDR 55-56, Suppi. Post-Bellum, 1952, 
275). 

Deducere in coloniam. To ake colonists from Rome 
or some other place to a colony to be founded. 

Deducere in domum. See deductio in domum. 

Deducere in iudirium. To bring a suit in court to the 
joinder of issue (see litis contestatio). Thus the 
rn iure sage was nnished and the trial could enter the 
second stage beiore the judge ( apud iudicem). —See 
RES IN IUDICIUM DEDUCTA, EXCEPTIO REI IUDICATAE. 

Deductio. (In suits of a bonorum emptor.) If the 
buyer of the property of an insolvent debtor (see 
BONORUM EMPTOR, BONORUM VENDITIO) sued some- 
body, he had to do so cum deductione, Le., to deduct 
from his claim whatever he himself owed to the de¬ 
fendant as the bankrupt’s successor. This was a kind 
of compensation but it went farther than the normal 
compensatio since debts of a different nature (e.g., 
money with debts in kind) might be set off and 
even debts falli ng due in the future were taken into 
account 

Solazzi, St Fadda 1 (1906) 347 ; idem, Cone orso dei credi¬ 
tori 2 (1938) 146; idem, CompensasionP (1950) 65. 

Deductio in domum mariti. The solemn introduedon 
of the bride into the husband’s house, accompanied 
by religious ceremonies. It was considered the be- 
ginning of the marriage. 

E. Levy, Hergang der rom. Ehescheidung, 1925, 68; M. 
Rage-Broeard, Rites de marioge. La d., 1934; Orestano, 
BIDR 47 (1940) 306. 

Deductio quae moribus fit. See vis ex conventu. 

Deductio servitutis. The consdtudon of a servitude 
by the seller of an immovable in favor of either the 
alienated land or of another plot owned by himself. 
Thus the seller either conceded the buyer a servitude 
on his own land or reserved such a right for his 
property (deducta servitute). —See deductio usus¬ 
fructus. 

S. Solazzi, Requisiti e modi di eostitusione delle servitii 
prediaii, 1947, 87; 135. 
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D«dactio asusrracrus. A mocie ai constitnrisg & oso- 
tnset an befaalf c i the owner who transfers his prop- 
errv to asother {deducto nsnfmct*) or ot i legatee 
ia a tes&isent. Sys. with dedecere are detrahere, 
« rn>gr . 

S umtxT t. £75' 2; U. r. Lioesw £;«*in$n irr Eltem, 
19*9, 24; D*On. F«b> 5c*ws 1 (1951) 270; Saanlippo. 

4 (lSS)' 152. 

3«fccsxs casdicianis. See coracno d ejicit . 

Defendere. To aeieaii cne‘s own {detendere prsfnasm 
.-asm) cr ancthers aager (defendere sdenam 
sansam. icr ics t anee at m absens pers c n' is court. 
Defendere aaccher aeass “tn dc wtsas the oriadpal 
wcnid dc is the tria! asd id jire a rr rn T ri ~ ay ^ 
i tacere' ’ (D. 3-2-25-3). A par ti tc a triai whe 
ices net roinl his procedsrai innes ar is aoc dnrr 
r e si e aetned . is aisscer cd indefensas 'aoc defended) 
aoc asac sebinit to disagreeabie cseaanry Turm 
Defendere nar also r eser 9s tse ohjecs ar 

rigor (if^nuerv gam. servitutem, keredsasem. 

Decendi, tccss .,';f^ le^a- rcmtcs { — **a »* 
he afirawf*'. 

Decens». The a c h r ir y ot mrsTBE sneseif or as- 
rcter st a sril or a —V-im* ra. Defenso is »7*1 
the procsanrai ■««■«"« hy whxh ane his ad- 

rersarys r.tmr. as «trrrytso. ror ir Nd a* 

Ot r a> •*ac .r—» ■ ‘t reir jeht is TTTClbiCSC ' * '■ ;■*» ! 

xacther csd ai rertnse ' (D. 5C.17.Jc '.— Defenssa is 
»£*» dte M Trw r a ascssf s iens. 

"Vanai. 75T 2 . 3G*' 224 “rat. i> ?mfn 4 ■ 330' 
■QL 



Defensor plebis. See dejxn3oi cttitatis. 

Hoepfesr, RHD 17 (1938) 225. 

Defessores seratas . T he se were introdnee d. axe die 
mitMl* of the f ourth i ' wimr u for ehe of the 

oxmbers of the serate r. Gocsantiaople againsc rexa- 
doos by proeisiial g o v e r n ors »w< aTvwijr mn to 
wther. senartrta. lasdowsers were expesed a die 
proetsces. The defensares senatus ( who were eiected 

'* si*^*L “ 3a “ -€ar?d *“ “* C=l£tir7 ' 

Deferre. Tc dexcoce a <■ eonnnit icd br ar«nrf i *^ 
p er s on to the » n r^ « nr i^< Iu die later Eisoire. saves 


at Bflnr -- d es e r ties . aberarhon at «ana. recen 
x bert y (jibenxte donari) as a reward <" a r ae mn a 
See acrcxTuet Deferre se = to desccace me 

2B % f *» g- 22 be tS ” +*€**• 

wul: see capax) whies =ighr rescit is a seiznre 
p r op ert y hy die asc.—C 7.13.—See delatio, de 
ttns. LEJ-m- rsca 

Def«re Ssca. T: teansc s dx ac a ase s wh 
x wcnic x errrif im s tefsr ate propotr. T 
imperal le^tsazicB retseaaedlT s r ’ ir - . < 


The ; nnsc jf hrdas w 

< r-;r i - rt «rrt 

with a w*r»»«T;ti«- 3 t ; 


e a 'w « »i i. ' «^ ~ "?~r7 If deiaiceibns 


j p ri r rnu j— a._,-cy 
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aedon (exception, interdici) had to be denied. In 
the passive voice, defici (e.g., ture, actione ) refers to 
a person deficient in a right or aedon. 

Deficere. (Intrans.) See condicio deficit. 

Definitio. Appears both in the sense of an explana- 
don of a term and in that of a legai rule. The Roman 
jurists do not give definitions very often, and those 
given by them are not always exact or exhaustive. 
They rather avoided definitions which might have 
become a hindrance to later adaptadons rtquired by 
the necessides of life. “Every definition in dvil law 
is perilous since there is little that could not be sub- 
verted (overthrown),” the jurist Javolenus said (D. 
50.17202). Justinianis compilers tiid not share this 
prejudice. In later imperial consdtutions definitio 
— a judgment in a triaL 

Priagsheim, Fg Lenti, 1921, 251; Himtnelschein, Sym¬ 
bolae Friburgtnses Lenti, 1931, 420; Masi, AG 121 (1939) 
138; M. Villey, Reckerches nr la litterature didactique 
du dr. rom., 1945, 44; Biondi, Ser Ferrini (Unhr. Pavia, 
1946) 240; Schulx, History of R. legai sciente, 1946, 66; 
336. 

Definitiones. The dtle of a work of the jurist Papinian. 
The excerpts from the work preserved in the Digest 
show that definitiones catmot be unrestrictedly iden- 
tified with regulae. A work of the jnrist Q. Mucius 
Scaevola, with the Greek dtle Horoi (= definitiones) 
mav have had a simi lar character. 

Definitiva sententia. A postdassical term for the 
final judgment in a dvil trial, to be disdnguished 
from interlocutory, preliminary deasions ( interlocu¬ 
tione: r).—Svn. DEFINITIO. 

Biondi, St' Bonjonte 4 (1930) 50. 

Defixiones. See execxationes. 

Kuhnvrt RE 4; Laiaye, DS 5, 4; Cesano, DE 2. 

Defraudator. See fraudator. 

Defunctus. A deceased person. The term is pri- 
marily used when quesdons connccted with his in- 
heritance or spedfic hereditary objects are involved. 
—See mors, mortalitas, status defuncti. 

S. Solani. Contro la rappresentansa dei defunto, 1916; 
Jobbe-Dtnral, Les morte malfaisants, 1924; Volterra, Pro¬ 
cessi penaii contro i deftmti, RIDA 3 (1949) 485. 

Deicere. To throw down; see actio de deiectis et 
effusis. —D. 92. 

Deicere de possessione. To dispossess a person from 
an immovable, chiefly when the aedon is cormected 
with the use of physical force.—See interdictum 
de vi. 

Leonhard, RE 4; Htsnbert, DS 2; Lery, Ser Ferrini 3 
(Univ. Sacro Caere, VGlaa, 1948) 136. 

Deicere e saxo Tarpeio. To throw down from the 
Tarpeian rock. It was a way of execudng the death 
penalty on slaves who committed a theft and were 
caught in the very act (furtum manifestum), as well 
as in cases of high treason and false tesdmony. In- 
♦roduced by the Twelve Tables, it was abolished in 
tue third century after Christ.—See testimonium 

FALSUM. 

Taubenschlaj, RE 4A, 2330; E. Pait, Rieerche ndla storia 
e sui dir. pubbl. di Roma, 4 (1921) 17. 


Deiecdo gradus, Degradadon from rank as a mili- 
tary punishment. 

Deierare (deiurare). Syn. iurare. The term belongs 
to anaent Ladn and is used once in the praetorian 
Edict with reference to an oath imposed on the 
defendant by the praetor. 

Delatio. See delatoses. 

Delatio fisco. See deferre fisco. 

Delatio hereditatis. See deferre hereditatem. 

Delatio iurisiurandL See iusturandum necessa¬ 
rium. 

Delatio nominis. See accusatio. 

Delatores. Accusers in a criminal trial; see accusatio. 
Some individuals proiessionally assumed the role of 
accusers for polidcal reasons. Maliaous prosecudon 
was punished.—C. 10.11.—See quadruplatores, 

NUNTIARE FISCO, DEFERRE FISCO. 

Kleinfeller, RE 4; Humbert, DS 2; De Rugsiero, DE 2; 
Ftint, CU 8 (1912); G. Bosriere, Uaccusation publique 
et les dilateurs, 1911. 

Delegare ab argentario. See relegare pecuniam. 

Delegare i uris dictionem. See iurisdictio delegata. 

Delegatio. An order given by one person (is qui dele¬ 
gat) to another (is qui delegatur) to pay a debt to, 
or to assume an obligation towards, a third person 
(is cui delegatur). The term covers various trans- 
actions serving different purposes. The most practi- 
cal form occurs when a creditor orders his debtor to 
pay the debt to a third party of whom he himself is 
a debtor. “He who orders a payment is considered 
as if he paid himself' (D. 46226). A delegatio may 
serve also novatory purposes (novatio) when the 
creditor orders his debtor to promise (not to pay) 
a third person something. In this case a new obli¬ 
gation arises towards the third person in the place 
of that of the delegans. Such changes in the person 
of the debtor or creditor may occur only with the 
consent of the persons involved. A delegatio may 
also serve for the performance of a donati on (when 
the donor orders his debtor to pay his debt to an¬ 
other) or for the constitution of a dowry (when the 
father of the bride orders his debtor to pay the debt 
to his son-in-law).—D. 462; C 8.41.—See expro¬ 
mittere. 

Leonhard, RE 4; F. Kempner, Vntersuekung Uber die 
Kausalbesiekung der Delegation, Greifswald, 1919; P. 
Rntuert, Etude ner la delegation, Gand, 1929; G. Hu- 
b rech t. Observatione ner la nature de la diUgation, Bor- 
deanx, 1931; Andreoli, RISC 7 (1932) 385; Aru, BIDR 
44 (1937) 332; S. Cugia, Indagine svlla delegatione, 1947. 

Delegatio. (In taxadon matters.) An imperial order 
by which the annual amount to be levied in taxes, 
both in money and in kind, was established. The 
praefectus praetorio assessed the amount for the prov- 
inces and notified the go ver nors who were responsible 
for the coUection in their provinces. 

Seeck, RE 4,2431. 

Delere. To cancel a written document (a testament, 
for instance) totally or partially. The pertinent dis¬ 
positioris became void.—D. 28.4. 
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Deliberare (deliberatio) de adeunda hereditate. An 
heir who was not obliged to accept an inberitance 
(heres voluntarius) was granted a certam time in 
which to decide whether to accept it or not—See 

TEMPUS AD DELIBEKANDUM, ADITIO HESEDITATIS.— 

D. 28.8; G 6.30. 

S. Solani, Spatium deliberandi, 1912; idem, SDHI 3 
(1937) 450, 6 (1940) 337. 

Delicta concurrentia. Several crinies committed by 
the same person either in different acts or in one. 
“Never do several concurrent crimes canae impunity 
to be granted for anv of diem" (D. 47.12 pr.). Tbis 
rule con cer ned private crinies, as when, for instance, 
one kidnapped another’s slave and kiDed him. The 
culprit could be sued for private penalty by actio furti 
and by actio legis Aquiliae for damages. Asto crinies 
prosecuted by the state (crimina publica) im pe ria l 
legislation provided that tbey be tried before the 
same court 

Humbert, DS 1 {concursus delictorum). 

Delicta militum. Military crimes or offences are 
either purely military or common to chrilians as welL 
A spedal military crime (delictum militare) is one 
"which somebody commits as a soldier" (D. 49.162 
pr.). Minor military penalties induded: pecuniary 
fines, castigadon, addidonal Service, transfer to an* 
other branch ot Service; more severe penalties were 
degradadonanddishonorabledischarge. Several mili¬ 
tary crimes were punished by death, pardculariy in 
wardme. A soldier could neither be condemned to 
compulsory labor in the mines nor tortured. Spedfic 
offences against military disdpline induded insubor- 
dination, disobedience (contumacia), idleness (segni¬ 
tia), negligence (desidia). Milder treatment, and 
somedmes full forgiveness, were granted to recruits 
(tirones) unfamiliar with military disdpline. A rule 
which defined generally the behavior of a soldier was: 
"A soldier who is a disturber of die peace (turbator 
pacis) shall be punished by death” (D. 49.16.16.1). 
—D. 49.16.—See disciplina. 

Tanbenschlac. RE 15 (&*. ililitarstrefreckt ); Cagnat, 
DS 3 {s.v. militum poenae ); J. Booquie. Les juges mSi- 
tmres (Bmzelles, 1884) 142; J. Bray, Essas sur le droit 
penal mHitairt des Rom., 1894; A Multer, Die Strufjustis 
sm rom. Heere, Neue Jakrbicher fur das klass. Alter tum 
9 (1906) ; C Andrienx, La repression des fautes milito ires, 
Lyoo. 1927. 

Delicta privata—publica. See delictum. 

Delictum. A wrongdoing prosecuted through a pri¬ 
vate aedon of the injured individual and punished by 
a pecuniary penalty paid to the plaindff. For die 
distincrion, crimen — delictum, see csimen. The ac- 
dons by which the injured person sued for a penalty 
were actiones poenales, and the procedure was 
that of a avii aedon. The typical private offenses 
are furtum (theft), rapina (robbery), iniuria (per- 
sonal offence), and domnum iniuria datum (damage 
done to p rope r ty). Delictum is the source of one 
group of obtigadons (obligationes tx delicto) which 


in the hmdamental division of obligadons is opposed 
to the contractual ones (obligationes ex contractu). 
The gro u p of private wrongdoings was enlarged by 
the prae to ri a n law through the creadon of obliga¬ 
tiones, called quasi ex delicto, arising from some minor 
offences. "No one should improve his condidon by 
a delictum” (D. 50.17.134.1). The disdnedon delicto 
privata—publica which corresponds to the dassical 
disdnedon of delicta and crimina, is of postclasskai 
origin.—D. 47.1.—See ckimen, ckimina puilica. 

Hitzia, RE 4; Baadry, DS 2: BnuicUo, SDI 4; 8. 1206; 

Luria, SDHI 4 (1938) 182; Roberti. St Calisse 1 (1940) 

161. 

Delictum militare. See delicta militum. 

'Delinquere. To comm i t a wrongdoing, an unlawtul 
act, a crime (crimen), or a private offence (delictum). 

Demens (noun dementia). Insane, lunadc Legally 
be is treated as a furiosus and subject to a curator- 
ship.—See cueatob ruaiosi (called also curator de¬ 
mentis), FUMOSUS. 

Audiberi. Studet I. La fotie et la prodigaliU, 1892, 11; 

Striam, Dementia, Mouseion 2 (1924); idem, AG 143 

(1952) 16; Lcad, ZSS 45 (1925) 514. 

Deminutio (deminuere). Refers to ali acts of trans- 
ferring or alienadng property. Some persons, such as 
those who are under curatorship, are forbidden to 
make transaedons by which their pr ope r t y is lessened. 

Deminutio capitis. See capitis deminutio. 

Demolire (demolitio). To destrov. The owner of a 
building could destroy it when he pleased provided 
that sudi aedon did not violate the rights of, or 
cause damages to, his neighbor. Where h might, 
the demolidon was regarded as a new structure (opus 
novum) and was liable to an objecdon by the neighbor, 
see ofebis novi nuntiatio. Also in die case of a 
party wall (see pames communis) the demolidon by 
one of the owners could give rise to a controversy. 
Svn. destruere. 

Berger, RE 18, 561; Daubc, Class. Quarteriy 44 (1950) 

119. 

Demonstrare (demonstratio). To denote, explain, 
describe, detine (a thmg, a term, a plot of land, etc). 
It refers primarily to testamentary dauses by which 
die testator defined the persons or things mendoned 
in his testament.—See demonstbatio falsa. 

Demonstratio. As a part of the written formula in die 
formnlary procedure this defined the subject matter 
of the dairn with a phrase inidated with quod (s 
whereas, inasmuch as, e.g., the plaindff sold a slave 
to the defendant). A demonstratio was required 
adiere die riaim (intentio) was uncertain (incerta), 
since it defined more predsely the object of the con¬ 
troversy (rM de qua agitur), which was of impor¬ 
tant-*» for a future trial on the same subject and for 
an eventual objecdon that die matter had already been 
dealt with in court (exceptio rei iudicatae). 

Aranfio-Ruix, St Cagliari 4 (1912). 

Demonstratio falsa. The use of inappropriate words 
in the descripdon of a person or a thing in a last will, 
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or oi words which in common speech mean something 
other than what the testator intended to express. 
" Falsa demonstratio non nocet " (= “the erroneous 
denotation is not prejudidal,” D. 35.1.33 pr.). In 
numerous cases the jurists interpret a falsa demonstra¬ 
tio in favor of the validity of the testam entary dis- 
position,—With regard to the demonstratio in the 
formula (see the foregoing item) the plaintiffs claim 
is not impaired if the object of the trial is not cor- 
rectly described in the formula; an over sta t em ent or 
an understatement (plus aut minus positum) is with- 
out any effect on the plaintifFs claim.—D. 35.1. 
Eisele, JhJb 65 (1915) 18; Bang, JtJb 66 (1916) 356; 
Donaturi. St Perossx, 1925, 311; Grosso, St Boni ante 2 
(1930) 187; B. Biondi, Successione testamentaria, 1943, 
521; riume, Fschr Schuls 1 (1951) 224. 

Demosthenes. A Byzantine jurist of the fifth cen- 
tury, probablv a proiessor in the law school of Betrut 
Kubler, RE 5, 190. 

Denarius. A Roman silver coin (after 269 b.c.), origi- 
nally equal to ten copper asses and four sestertii 
nummi. —See edictum Diocletiani de pretiis. 
Lenormant, DS 2; Ce «no, DE 2 ; De Rngriero. RendLmc 
17 (1908) 250; Marangly and Robinson, Sumismatic 
Ckronicle 1938, 1; Mattingi)-, OCD 210 (z.r. coinage ). 

Denegare actionem (denegatio actionis). The re- 
fusal by the praetor to grant the plaintifF the aedon 
(legis actio, formula) he requested. “He who has 
the power to give an aedon mav refuse it” (D. 
50.17.102.1). The competent magistrate (the prae¬ 
tor primarilv) did so at his own discreti on, but the 
plaintiff could repeatedly sue the defendant before 
another praetor. Denegare actionem was decreed by 
the magistrate in various instances when already in 
iure it appeared beyond a doubt that the plaintiff had 
no cause of aedon, that he had no capadty to act 
personally in court, or when his claim was immoral 
or not suable under either ius civile or praetorian law 
and the praetor was not willing to grant a new aedon. 
Syn. non dare actionem. —D. 44.5.—See dare acti¬ 
onem. 

Leist, RE 5; Lenel, ZSS 30 (1909) 333; R. DuU, Dene- 
gationsreckt und praetoriscke Jnrisdiction, 1915; R. Me- 
waldL Denegare actionem, 1912; H. Levy-Bruhl, La d. a. 
dans la proce dure formuiaire, 1924; Wenger, Praetor und 
Formel, SberMinch 1926. 33; De Martsno, Giurisdisione, 
1937. 70; Polacele, ZSS 63 (1943 ) 406; Lauria, Ser Ferrini 
(Uuiv. Pavia, 1946) 644. 

Denegare bonorum possessionem. To reject a re- 
quest for bonorum possessio. —See agnitio bono¬ 
rum POSSESSIONIS. 

Denegare cautionem. See cautum iubere. 

Denegare exceptionem. A counterpart to denegare 
actionem: when the praetor rejected the demand of 
the defendant for the inserdon of an exceptio into 
the formula. 

Denegare interdictum. The refusal of an interdict by 
the praetor.—See interdictum. 

Denegare iurisdiedonem. To exclude a person from 
iudidal protecdon in court (before the magistrate) 


and from assuming the role of a peddoner. It differs 
from denegare actionem where the magistrate in his 
capadty as a jurisdicdonal organ issued a decree of 
denegatio after the party had appeared before him 
and presented his case. 

R. Dull, Dene gationsreckt, 1915, 59; idem, ZSS 57 (1937) 
77. 

Denuntiare. (Syn. nuntiare.) To give notice, to inti¬ 
mate, to announce. The term applies both to offidal 
dedaradons addressed to private individuals and to 
announcements made by the latter to the competent 
authorities. Similarly, there was a denuntiare when 
a private person gave nodee to another of a legally 
important fact or of his intention where such an act 
was necessary for proceeding with a legal remedy. 
Denuntiare was prescribed, for instance, in the case 
of evictio: when sued by a third person for recovery 
of the thing bought the buyer had to norify the seller 
thereot. A creditor who was going to sell the pledge 
had to give the debtor notice. Similarly a creditor 
wHo ceded his rights against the debtor to another (see 
cessio) had to an in order to compel the debtor to 
pav the new creditor. An heir who had a right on 
intestacv, when disinherited by the testator, had to 
denuntiare his intention to sue for the nullification 
of the testam en t.—See condicere, senatusconsul¬ 
tum PLANdANUM, COMMISSORIA LEX. 

Kipp, RE 5; Humbert, DS 2 ; A. Burdese, Lex commis¬ 
soria, 1949, 15. 

Denuntiare bellum (denuntiatio belli). A declara¬ 
ri on of war by which a sate of war between two coun- 
tries was initiated. Indicere bellum has similar sig- 
nificance. The two verbs sometimes appear side by 
side.—See bellum. 

Walbtnk, CIPhB 1949, 15. 

Denuntiare testibus testimonium. To summon a 
witness in a crimina! triaL It could be done either 
bj- a magistrate or by the accuser. 

Kaser, RE 5A, 1049. 

Denuntiatio domum. A spedfic form oi denuntiatio 
in the case of damnum infectum, which must pre- 
cede the proceedings coimected with cautio damni 
infecti or missio in possessionem. By this private 
act, the plaintiff informs the adversary oi his inten¬ 
tion to proceed against him for damnum infectum. 
Ii the adversary is absent, the denuntiatio is made to 
his representadve or to a tenant in the house. 

Denuntiatio ex auctoritate. Summons of the adver¬ 
sary (in the late Empire) authorized by a public 
offidal.—See denuntiatio litis. 

A. J. Boye. La denuntiatio, 1922, 206. 

Denuntiatio litis. A summons of the defendant by 
the magistrate in the procedure cognitio extra ordi¬ 
nem of the classical period. In the later Empire the 
summons was a private act with the assistance of an 
offidal person and under offidal authorizadon (de¬ 
nuntiatio ex auctoritate). —See reparatio tempo¬ 
rum. 
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Der cetarius (directarius). A burglar who sneaks into 
a dwelling rartively. He was punished more severelv 
than as ordinary thiei. 

Hitrig, RE S. 1166. 

Derelictio. (From derelinquere.) The abandoiunent 
of a thing by its owner with the intention of getting 
rid thereof. A res derelicta is subjea to occupatio, 
by which the occupant immediately acquires prop- 
erty. Derelinquere is also coupled with certain pro- 
cedural ternis ( accusationem, litem) when a person 
withdraws an accusadon or an aedon. 

Berger, BIDR 32 (1922, repriats publiihed 1915) ; J. J. 
Meyer-Collin», D. (Dis*. Erlangen, 1932); H. Kruger, 
Mnemosyne Pappulia, 1934; Arnd, ATor 76/11 (1941) 
261; A. Cuenod, Usucapio pro derelicto, 1943 (These, 
Lemanne). 

Derelictus. See alveus seselictus, pro derelicto 

HABERE. 

Derelinquere. See derelictio. Syn. pro derelicto 
habere; see usucapio. 

Derivatio. See flumina publica. 

Derogare legi. Refers primarily to a parda! annui* 
ment of a statute; see abrogare. Derogatorius = a 
derogadng enactxnent. 

Descendentes. Reladves in a descending line (chil* 
dren, grandchildren, great-grandchildren) through 
males {ex virili sexu, per mares, ex masculis, etc.) 
or temales (ex femino sexu). —See venire ex aliquo. 

Descendere ex. (E.g., lege duodecim tabularum.) 
Indicat es the origin of a legal norm or institution. 

Describere. To make a copv of a document, a private 
one (a testament i or one which «as deposited in a 
public archive.—See liber libellorum. 

Descriptio (describere). (In the tax administration 
of the later Empire.) The assessment of taxes.—C. 
1022; 36.—See res lucrativae. 

Deserere. To renounce a right (a servitude, an usu- 
irua); to witbdraw an accusadon ( accusationem ) 
or to discontinue a suit after the litis contestatio 
(litem). Syn. desistere actione, destituere. —See 
eremodicium, testamentum desertum, vadimo¬ 
nium DESERTUM, TERGIVERSATIO. 

Deserere (desertio, desertor). To abandon the mili- 
tary Service without leave. More severe cases of 
desertion were punished with death, as, for instance, 
leaving the field of combat before the enemy.—C. 
12.45.—See emansor, transfuga, perfuga, fus¬ 
tuarium SUPPLICIUM. 

Fiebirer. RE S; Jnllian, DS 2; R. Latrille, La repression 
de lo desertion, Tonloose, 1919; V. Anugio-Ruu, Sui 
reato di disersione, in Rariora, 1946, 271. 

Desiderare. To apply to a judicial magi strate for 
grandng an aedon, an interdictum, or a restitutio in 
integrum. 

Desiderium. A written or oral request addressed to a 
judicial magi strate.—See preces. 

Designatio. The emperors proposal conceming candi- 
dates for a magistracy to be elected by the senate.— 
See COMMENDATIO, CANDIDATUS PRINOPIS, DESTI¬ 
NATIO. 


Designatus. A magistrate (consul, praetor, etc.) 
eleaed ior the following year.—See renuntiatio. 

De Roggiero, DE 2. 

Desinere possidere. See dolo desinere possidere. 

Desistere. To withdraw an accusadon in a criminal 
trial; to drop a civil suit Syn. cedere actione, de¬ 
serere, destituere. —See tergiversatio. 

Despondere. To betroth.—See sponsalia. 

Destinare. To assign, appoint a person ior certain 
functions or tasks ; to designate a thing for a spedfic 
use. 

Destinatio (of magistrates). The official nominadon 
ot can di dates for consulship and praetorship to be 
eleaed by the popular assemblies (designatio) in the 
early Prhadpate. The assemblies had to confirm the 
candidades proposed by a gathering composed of 
senator s and equites (not by senators alone, as hac 
been assumed hitherto). The procedure in vodng 
and selecdng the candidales is now known from a 
statute preserved on a bronze tablet (tabula Hebana) 
and recentlv discovered in the R. colony of Heba 
(Etruria). 

Coli, BIDR 53-54 (1948) 369; De Visjcber. Bull. Acad. 
de Belgique, CL Lettres, 5 ier., 35 (1949) 191; idem, RHD 
29 (1951) 1; Netselhanf, Historia 1 (1950) 110; Schon- 
baser, RID A 6 (1951) 201; Levi, Parola dei passato 14 
(1950) 158; De Visxher, ibid. 118. 

Destituere. See deserere. 

Destruere. See demolire. 

Desuetudo. A long continued non-application of a 
legal norm. Although desuetudo does not formally 
abrogate a law, the latter easily falis into oblivion and 
loses its force in praedee. “Laws are repealed not 
only by the will of the legislator but also by disuse 
through the tadt consent of ali men” (D. 1.3.32.1). 
In connecti on with the compilation of the Digest 
Jusdnian ordered that laws which had vanished by 
desuetudo should not be taken into consideration.— 
In desuetudinem abire = to pass out of use.—See 

ABROGARE LEGEM. 

Steinwenter, RE 16, 295; Solani, AG 102 (1929) 3. 

Detentio. (From detinere.) A simple holding of a 
thing without having possession (in legal sense) or 
ownership thereof. Detentio is not a technical term 
and is used in a rather looser sense. He who has 
detentio (detentor) cannot use possessory remedies. 
He holds another’s thing on the ground of an agree- 
ment with him (lease, deposit, commodatum), who 
remains legal possessor; the detentor "renders Service 
to another’s possession.” The Roman term for de¬ 
tentio is possessio naturalis. Syn. tenere, detentare. 
In Justinian’s language the use of the respective 
words is confusing.—See con s tit u t um possesso¬ 
rium, possessio. 

J. Duqutsnc, Distinction de la possession et de la dltention, 
1898; S. Brassloff, Possessio, 1928; Radin, St Bonfante 3 
(1930) 151; Albertario, Studi 2 (1941) 161; Kaser, 
Deutsche Landesreferate Sum III Intem. Kongress fur 
Recktsvergleichung in London, 1950. 
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Detentor (detentator). See detentio. The teras 
occurs only in later imperial constitutioni. 

Deter min a r e. To set limits, to settle (terms for a 
judidal action), to define die extent of a servitude. 

Detestari (detestatio). To give notice to another 
(denuntiatio ) in the preseace of witnesses ( testes ). 

Detestatio sacrorum. A solemn declaration made by 
a person in comitia to the effect that he is leaving his 
gens or family in order to pass imo another. He 
renounced the participation in the sacred rites of his 
former sodal group. The imerpretauon of the term 
is controversiaL 

Kubler, RE 3, 1331; IA, 1682; Anoo, NDI 11, 964. 

Detestatum. A culprit convicted of a crirae through 
the testimony of witnesses. 

Detinere. See detentio, con s t i t u t u m possessoexum. 

Detrahere usumfructum. See deductio ususfeuc- 
tus. 

Detrimentum. A loss, damage. Syn. damnum . 

Devocare. (In imperial constitutions.) To summon a 
person to render public Services or assume a public 
charge. 

Deus. Frequently interpolated in classical texts for 
the plural dn ( — gods).—See Dn. 

R. De Ruggiero, StCagi 1 (1909) 140. 

Devolutus. (Frons devolvere .) Used with regard to 
a succession, guardianship or ownership co nfer red on 
a person. 

Devotio. An honorific title used in the later Empire 
in writings addressed to high offidals ("devotio tua "). 
In another sense, the term is connected with the tax 
administration in the later Empire. 

Devotio. A malediction addressed through a rnagic 
formula to the infernal gods requesting them to de- 
stroy a certam person.—See exsecxatio. 

Wiiiowa, RE 5; Bouche-Ledercq, DS 2; Ceuao,’ DE 2. 

Devotissimus vir. The title of a subaltern offieiaL 
It appears first in the second half of the fourth cen- 
tury after ChrisL It alludes to the loyalty towards 
the emperor. 

O. Hinchfeld. Klein* Sckrrften, 1913, 678. 

Diarium. Daily records, an officia! diary, in particular 
in a nscal office ( statio ). 

Dicere. Appears frequently in such interpolated 
phrases as dicere ut . dici potest (= it may be said), 
dicet aliquis , dicendum est (a it is to say), and the 
like. Such phrases do not, however, indicate that 
what folio?': is not of classical origin. 

Gnrncri-Gtati. Indice’ (1927) 29; idem. Fschr Kaicka- 

ker, 1 (1939) 13L 

Dicere. Denotes the assertions of the parties and their 
advocates in a triaL—See rus diceie, diceie sen¬ 
tentiam, CAUSAS DICEIE. 

Dicere causas. See causas diceie. 

Dicere diem. (In a crimina! triaL) To summon the 
accused to appear before the magi strate on a fixed 
day. 

Dicere dotem. See Dicno dotis. 


Dicere ius. See ius diceie, iueisdictio. 

Dicere legem. To insert a spedfic clause in a testa- 
ment or contracL—See dictum, leges contiactus. 

Dicere multam. See multa. 

Dicere sententiam. (When referring to a judge.) To 
pronounce a judgment 

Dicere sententiam in senatu. To give a vote in the 
senate. 

Dicio Romana (or Romani nominis). The supreme 
political power, sovereignty of the Roman state. 

Dicis causa (gratia). For the sake of form, pro forma . 
The phrase refers to transacdons made in a certam 
form in order to conceal the true purposes of the 
parties and to obtain legal resuits other than those 
which normally are connected with that form of 
transaction.—See imaginauus, simulatio, num¬ 
mus unus. 

Rabel, ZSS 27 (1906) 307; Betd. BIDR 42 (1934) 306. 

Dicta. An informal stat ement made by the se lier con¬ 
cerni ng the existence of spedfic distmctive traits or 
the absence of certain defects in the object sold (par- 
ticularly in a slave). The seller is liable if his asser- 
don proves to be untrue. Similar significance is 
attached to promissa , when the assertion is more 
formal and made as an explidt promtse of the quali- 
ties spedfied. The two terms appear together as 
'dicta et promissa . —See emptio. 

R. Motrier, La gerenti* contre les vices cachis, 1930. 50; 
Haymutn, ZSS 51 (1931) 476; Krucksoan, ZSS 59 
(1939) 1. 

Dictare (dictatio). To dictate the contenta of a writ- 
ten document; it primarily refers to testaments. For 
dictare with reference to the formula in the formu- 
lary procedure, see editio actionis. 

Dictator. An extraordinary magistrate under die Re- 
public, appointed in dmes of internal troubles (aedi- 
tion) or external difficulties of particular gravity. 
The appointment was made by one of the consuis 
for a maxima! period of six months. If the danger 
passed earlier, the dictator was obliged to resign. 
A dictator had unlimhed legis lative, administrative, 
and judidal power, and was not ha m p er cd by die 
intercession of the tribunes. The dictatorship of 
Sulla (82 B.C.) and Caesar (49 B.c), establiahed by 
spedal statutes, were of a different character. The 
last constitutional dictatorship was at the end of die 
third century b.c —See magistee equitum, magistee 
populi, riOVOCATTO. 

Lieboam. RE 5; Humbert, DS 2; De Robertis, NDI 4; 
B .ts3, DE 2; Sberwin-Wbite, OCD ; F. Bandel. Die rom. 
Diktotnren, 1910; Soltao. Hermes 49 (1914) 352: Korae- 
mam. , Kl 14 (1914) 190; Birt, Rkeimsehes Museum 76 
(1927) 198; Motnifliaao. BuU. Comm. Arck. Commumale 
di Roma. 58 (1930); Wildcen. APrAW 1940, no. 1; 
Gintowt, Mei De Visscker 1 (RIDA 2, 1949) 25: A. 
DelTOro, La formasion* dello stato patricio-plebeo 1950,49. 

Dictator comitiorum habendorum caus a. An extra¬ 
ordinary magistrate appointed for the spedal purpose 
of convoking a popular assembly for dections when 
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the higher magistrates were absent from Rome (eg., 
commandi ng the army). 

Liebenam, RE 3, 383. 

Dictator municipii. The head of the administration 
in the earliest municipia, assisted by one or two 
aediles, and later also by two quaestors.—See muni¬ 
cipium, MAGISTRATUS MUNICIPALES. 

Komemann. RE 14, 613; Lieberum, RE 5, 389; H. 
Rudolph. Stadt und Staai im rom. Italieu, 1933, 14; E. 
Manni, Per la storia dei municipii, 1947, 93. 

Dictio dotis. A form of constitutmg a dowry through 
a ani latera! Dromi se expressed in prescribed words 
(certa et sollemnia verba ) **. . . doti tibi erit” by 
the woman, her paterna! ancestor or her debtor. 
The dictio dotio was abolished by an imperial con- 
stitution of Theodosius II (428 aj>., C. 5.11.6) which 
introduced formless promises of a dowry.—See pol¬ 
licitatio dotis. 

Leonhard. RE 3; Lauria, ANap 33 (1937) 221; Daube, 
JurR 31 (1939) II; Sola». SDHI (1940); Hafentrom, 
Der. rom. Obligationsbcgriff 2 (1941) 182; Berger, Bull. 
Acad. Sciences Cracovie, 1909, 75; idem, Jowr. of Juristic 
Papyrology 1 (1943) 13 (= BIDR 35-56, SnppL Pon- 
Bellum 1951, 99); Riccobono, BIDR 49-50 (1948) 39; 
F. Booifado, Novedone, 1930, 38; Kaser, SDHI 17 
(1951) 169. 

Dictum. See dicta. 

Diei dictio, diem dicere. See dicere diem. 

Dies. A dav, a date spedfied in a clause of a trans- 
action or testam en tary disposition and connecting the 
beginning (ex die ) or the end (in diem, ad diem) of 
the validky thereof with a fixed date. The so-called 
actus legitimi could not be limited by dies. —See 
cedere, sine die, and the following itexns. 

Hnmbert. DS 2; De Ruggiero, DE 2; Pagge, NDI 12 
(s.v. termine ); R. De Rnggiero, BIDR 15 (1903 ) 5; 
Vasialli. BIDR 27 (1915); idem. St giuridici 1 (1939) 
245; Solani, lura 1 (1930) 34. 

Dies cedens (legati). The day on which the legatee 
becomes entitled to the legacy. If he dies after that 
day, his heir acquires his righL The dies cedens gen- 
erally is the day of the testator’s death; if the legacy 
depends upon a condition, dies cedens is the day on 
which the condition is fulfilled. A counterpart to the 
dies cedens is the dies veniens (legati) = the day on 
which the legatee or his heir may claim peyment of 
the legacy. It is normally the day on which the heir 
accepts the inhentance. Under certain circumstances 
both days fall together as, for instance, when the con¬ 
dition attached to the legacy is fulfilled after the ac- 
ceptance of the inhentance by the heir.—D. 36 2; 
C. 6.53.—See cedere. 

Sonuner, ZSS 34 (1913) 394. 

Dies certus. A day of which one is certain that it will 
come (certus an) and when h will come (certus 
quando). Such days are calendar-days. Ant dies 
incertus, an uncertain day, either uncertain as to when 
it will come (incertus quando, as, e.g., the day of a 
perscu’s death) or whether it will come at ali (ro- 


certus an, as, e.g., the day of a person’s marriage). 
A dies incertus an and incertus quando is equal to a 
condition (condicio). 

C Appleton, Retme generale de droit 50 (1926) 154. 

Dies coeptus pro impleto habetur. A day begun is 
held to be completed. The rule is aoplied to usucapio 
(D. 44.3.15 pr.). 

Dies comitiales. Days on which the popular assem- 
blies (comitia) could be convoked.—See lex pupia. 
Booche-Ledercq, DS 2, 992. 

Dies comperendinus. See comperedinus dies. 

Dies diffisus. See diffindere. 

Dies et consuL Offidal dating was by indication of 
the calendar-day and the consuis ot the year (cum 
die et consule, die et consule adiecto). It was used 
for statutes, senatusconsulta, imperial enactments, and 
private documenta. AnL sine die et consule. —Set 
CONSUL. 

Dies fasti. Days on which court sessions could be held 
and magistrales and jurors could exerdse their judi- 
cial activi ty. AnL dies nefasti. See do dico addico. 
The origin of this distincti on goes back to the earliest 
times of Roman history. First the pontifis established 
the offidal calendar in which the single days were 
indicated as fasti or nefasti by die abbreviations F 
and N. Afterwards the aediles took care oi the 
calendar. The annual schedule of dies fasti and 
nefasti was termed fasti. —See dies nefasti. 

Schdn, RE 6 (s.v. fasti ) ; Bouche-Lecleroq, DS 2 (s.v. 
fasti ); Dc Rnfgiero, DE 2, 1780; Stella-Maranca, NDI 5 
(s.v. fasti dies ); Paoli, RHD 30 (1952) 293. 

Dies fatalia. The last day oi a term within which a 
certain performance had to be done in order to pre- 
vent the loss of a right or some other detrimental 
consequence. 

Dies festi. See feriae. 

Dies incertus. See dies c er tu s . 

Bnmetti, D. i, 1893; Segre, RISC 18 (1893). 

Dies iuridicL A later term for court-days. 

Dies iusti. A thirty-day period granted by the Twelve 
Tables to debtors who had acknowledged their debt 
in court (aes confessum) ot were condemned by 
judgment, to gather the sum to be paid. If the thirty 
days elapsed and the debt was not paid, the debtor 
was brought to the praetor who adjudged him to the 
creditor. The latter was allowed to fetter the debtor 
and keep him in prison for 60 days.—See addictus, 

TEMPUS IUDICATI. 

Dies mortis. The day of death. In dassical law, 
stipulations to pay a sum after the debtor’s or credi¬ 
tori death (post mortem) were void because an 
obligation could not arise for the heir, neither as 
creditor nor as debtor. Similar treatment was ex- 
tended to promises connected with the day preceding 
the death of the creditor or debtor (pridie quam mo¬ 
riar, or pridie quam morieris in the stipulatory 
question). Justinian dedared such stipulations valid. 
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—See MANDATU M POST mortem, obugatio post 
HORTEM, STIPULATIO POST MORTEM. 

F. Vamili, Di clauso U relaswe ai dies mortis nel legato 
e nella stipulatio, 1910; Solarii, lura 1 (1950 ) 49. 

Dies nefasti. Days on which the praetor was not al- 
lowed to pronounce one of the three solemn words do, 
dico, addico. Ant. dies fasti. Therefore, legis 
actiones and jurisdiction were forbidden on those 
days. Likewise, popular assemblies did not meet on 
those holidays which were devoted to religious cere- 
monies and public festivals.—See dies fasti (BibL), 

DO DICO ADOICO. 

Wissowa, RE 6, 2015. 

Dies legitimus. See legitimus. 

Dies praesens. See praesenti die. 

Dies utiles. Days on which certain acu could be per- 
formed in court (before the magistrales). When a 
certain number of days was fixed for dedarations or 
requests to be made before a magistrale, as, for in- 
stance, one hondred days for the demand of bonorum 
possessio, only dies utiles were reckoned.—See an¬ 
nus unus. 

Dies veniens (legati). See dies cedens. 

Diffarreatio. The formal dissohxtion of a marriage 
conduded by confarreatio to free the woman from 
the manus tie.—See divortium. 

De Riifgiero, DE 2, 397; Leonhard. RE 5. 

Differentiae. Distinctions. The title of a work by the 
jurist Modestinus. Some of the texts preserved re- 
veal a tendency to stress the differences existing 
among similar legal institutions or terms. 

Diffindere. To deier a trial to another day because 
of the sickness of the judge or of one of the parties 
(dies diffisus). The meas ure was already known in 
the Twdve Tables. 

Digerere. See digesta. 

Digesta. (From digerere.) In juristic literature. 
Some jurists (Alfenus Varus, Celsus, Julian, Scae¬ 
vola, Marcellus) wrote comprehensive works under 
this title. Neither the System nor the kind of presen- 
tation is uniform, but the general feature is that both 
tus civile and praetorian law are taken into consid- 
eration. Often excerpo from earlier works of the 
same author ( Responsa, Quaestiones) are collected 
and put into a somewhat systematic orber (digerere). 
Motnnuen, Jurist. Sckrifte» 2, 90; J6n, RE 5, 485. 

Digesta Iustiniani. The main part of Justinian’s legis- 
lative work. Announced on December 15, 530 by 
the constitution Deo Auctore ," it was published on 
December 16, 533 by the constitutions "Tanta" (in 
Latin) and " Dedoken " (in Greek) and it entered 
into force two weeks later. The grandiose work is 
a compilation of excerpo from the juristic literature 
of the classical epoch. More than 9,000 texo are 
distributed into fifty books, each of which—except 
for books 30-32 on legacies and fideicommissa —are 
divided into tities of various extent containing the 
texo pertinent to the topic indicated in the super - 


scription ( rubrica ) of the title. Each text is pre- 
ceded by an inscriptio denoting the classical author 
and title of the work from which it was taVwi By a 
special instrucdon of the emperor, the compilers were 
authorized to omit ali superfiuous, imperfect, and 
obsolete material and to make alterations in the 
excerpted fragmeno taking into consideration the 
changes introduced by later imperial legislative acur- 
ity and Justiniani own enactmeno. The mrnmiwinn 
composed of law professors in Constantinople and 
Beirut, high offidals, and prominent practitioners, 
under the chairmanship of Tribonianus, «f» of 
that authorization in a very large mcasure, not only 
in order to introduce into the collected texo later 
legislative changes but also to insert some refonns 
of the older law where the classical doctrines or ideas 
seemed to them less appropriate for their time. Jus¬ 
tiniani statement that “many tfaings and of highest 
importance (multa et maxima) have been cbanged” 
(Tanta, 10) c or respo n ds exactly to the truth. In- 
numerable alterations (suppressions, additions, substi- 
tutions), sometimes wholiy opposite to what had been 
said by a classical jurist, were accomplished with the 
purpose of moderniring the law as h stood in texzs 
wri t ten three to five centuries earlier. Those altera¬ 
tions are called interpolations (emblemata Triboni¬ 
ani). The copies of the classical works, which the 
compilers had at their disposal, were provided with 
marginal or interlinear mnarks (glosses), inserted 
by the readers in postdassical times; thus the glosses 
entered into the Digest, willingiy accepted by the 
compilers for whom they facili tated the compilatory 
task in a large measure. The research into interpo- 
lations and postdassical alterations in the Digest is 
one of the most important features of modern Roman- 
istic literature, the efforts of which are devoted to the 
segregation in each text of what was said therein 
originally by the jurist from what had been added 
or changed afterwards. In order to avoid contro¬ 
versia! discussions and confusing commentaries to 
this part of his codihcation, Justinian allowed only 
explanatory writings, stunmaries, and additional notes 
to the single title to be made in the future and for- 
bade c o mm entaries of a polemis . critical and contro¬ 
versia! character. The other offidal title of the Digest 
was Pandectae. —See index Florentinus, tanta, 

DEDOKEN. 

Editions s te General Bibliofraphy, Ch. XIL—Jor», RE 5 ; 
R icc obopo, NDl 4; Baodrr, DS 4 (s.v. Pandectae); 
Berrer, OCD ; F. Hoffnaim, Die Compilation der Digeste» 
Justmiaus, 1900; Lonp», BIDR 19 (1907) 132; De Fraa- 
tisd. BIDR 22, 23. 27 (1910, 1911, 1914) ; H Peten, Die 
estrom. Digesteni ommentare umd die Entstehung der Di¬ 
geste», BerSackGW 65 (1913) ; H. Krager, Die Herstel- 
lung der Digeste» /ustimons umd der Gang der Excerptio», 
1932; De Frandsd, Premesse storicke alia critica dei 
Digesto, ConfMil 1931. 1; Collinet, L'originalite du Di¬ 
geste, ibid. 39; De Viiicfaer, Le Digeste, ibid. 53 (= Sou- 
velles £■ tudes, 1949, 331) ; Arangio-Ruiz, Precedenti scolas- 
tici dei Digesto, ibid. 285 ; Rotondi, Scr giuridici 1 (1922) 
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87; Berger, /tuitusen i ban upon tht commentarie* to tkt 
Digtst, Bidi. Politk Institute of Aris and Sciences t* 
America Z (IMS) 656 (= BIDR 55-56, SuppL Po*t- 
Bellum, 1951, offpr. 1948, 124). 

Digestum novum, vetus. Some manuscripts of the 
Digest contain only one-third of the work. The first 
third, from Book 1 through Book 24, is called Diges¬ 
tum vetus, the last third (Books 39-50) Digestum 
novum, and the middle portion Injortiatum. This 
division of the Digest into three parts is only acd- 
dental. 

Kantorowicz, ZSS 31 (1919) 40; De Franci »ri, BIDR 
33 (1923) 162. 

Dignitas. The respect and esteem which the magis- 
trates and senators enjoved among the people. Dig¬ 
nitas populi Romani = the greatncss and power of 
the Roman people. In the later Empire, dignitas 
refers to the highest administrative offices. The hier* 
archy of the dignitates = ordo dignitatum. —C. 12.1; 
8; 1.52.—See ordinamus. 

H. Wegehanpt, Die Btdcutung vtm d. in den Sckriften der 
repnblikanxscken Zeit, Dis*. Breslan, 1932. 

Dignitas patricia. See patriciatus. 

Dii, Gods. Thev could not be instituted as heirs in 
a testament. Excepdons, however, were admitted by 
senatusconsults and imperial consdtunons in favor of 
some deities (in Rome of Jovis Tarpeius, and in the 
provinces of only one provindal deity). Legades 
were permitted and subject to a deduction according 
to the Lex Falcidia, as aJl other legades. The temple 
dedicated to the cult of the deity honored by the gifc, 
was the benehdary. For die pertinent legislation of 
the Christian emperors, see ecclesia. 

Sdaloja, St giuridici 2 (1934) 241; B. Biondi, Successione 
testamentaria, 1943, 128. 

Diiudicare (diiudicatio). To dedde a judidal con* 
troversy by judgmenL 

Dilatio. The adjouroment of a trial. At the request 
of either party, only one dilatio might be granted in 
pecuniary matters. In criminal trials the accuser 
could request for an adjoumment twice, the accused 
three times.—D. 2.12; C. 3.11.—See diffindere, and 
the following item. 

Dilatio instrumentorum (personarum) gratia. An 
adjoumment granted for the presentation of docu- 
mentary evidence (only to the defendant since the 
plaintiff had to prepare the necessary documents be- 
fore suing) or in order to give absent persons in- 
vohred in the trial the opportunity to appear in court. 
The extension of the term granted depended upon the 
remoteness of the place from which the persons had 
to arrive or the documents to be brought. 

Bortoltxxi, St Riccobono 2 (1936) 441. 

Dilatorius. See exceptiones dilatoriae. 

Dilectum edicere. To order a mobili zation of the 
atmy. 

Liebenam. RE 5; Cagnw, DS 2; De Raggiero, DE 2. 

Diligens pater familias. A careful head of a family. 
The way he manages his affairs is presented as a 


model of caution and prudence.—See bonus pater 
familias. 

Sachers, RE 18, 4, 2154; Buclcland, St Bonfante 2 (1930) 

87. 

Diligentia. Cautious conduct, carefulness. Lack of 
diligentia might cause liability of the person who was 
contractually obligated to a careful, cautious conduct, 
where another’s interests were involved. The term 
is linked with others conceming contractual liability, 
and appears at times in texts which are not free of 
suspidon as to their classical origin. Complete elimi¬ 
nati on of the term from the classical juristic thinking 
is out of the question. AnL neglegentia .—See culpa, 
custodia. 

Kunlcel, ZSS 45 (1925) 266; Kruckmaan, ZSS 64 (1944) 

5; Pfliifer, ZSS 65 (1947) 121. 

Diligentia quam suis. Carefulness (diligence) which 
a man applies in his own affairs. It is reierred to 
when the duties of a guardian in the management of 
the ward’s property or those of a parmer in a 
societas are denned.—See culpa in concreto. 

Ehrhardt, Mnem Pappulia, 1934, 101. 

Diludda intervalla. See intervalla. 

Dimissorius. See litterae dimissoriae. 

Dimittere. In obligatory reladons dimittere creditorem 
= to satisfy the creditor; dimittere debitorem — to 
release the debtor. 

Dimittere uxorem. To dismiss, to send away one’s 
wife (e^., in the case of adultery). Such an act is 
suffident for a divorce ii the husband gives up his 
affectio maritalis and repudiates the wife with the 
intention of dissolving the marriage. 

Dioecesis. (As an administrative uniL) The union of 
several provinces. Through Diodedan’s reform the 
whole Roman Empire was divided into twelve dioece¬ 
ses. Later the number was increased to fifteen. The 
govemor of a dioecesis, to whom the goveraors of 
the p er t in e n t provinces were subordinated, was the 
vicarius. Three or four dioeceses were United into 
a praefectura under a praefectus praetorio. There 
were two praefecturae in the Western Empire (Italia, 
Gallia) and two in the Eastern Empire (Oriens, 
Illyricum). This administrative division of the Em¬ 
pire was reflected in the appeal proceedings in judidal 
matters. The provindal governors were judges in 
the first instance (indices ordinarii, in Justiniani 
language called simply indices ). The second instance 
was the vicarius, from whose dedsions an appeal to 
the emperor was admissible. The judgments of the 
praefectus praetorio as the head of a praefectura, 
rareiy were subniitted to the emperor since his judidal 
functions were held to be exerased in the place of 
the e m p er o r (vice sacra ).—See vicarius, vicarius 
in urbe, vicarius praefecti praetorio. 

Kornsnam, RE 5, 727; Julliin, DS 2. 

Dioecesis urbica. The territory of Rome as a judidal 
district in which justice was administercd by offidals 
residing in Rome. Italy was divided into dictricts 
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(regiones ) submitted to the judidal competence of 
iuridici. —See regiones italiae. 

Diploma. Written pennission to use the imperia! post, 
delivered by a spedal offidal of the imperial chaneery 
(a diplomatibus). 

Humbert, DS 1, 1648. 

Diploma honestae missionis. See auxilia, missio, 
and the following item. 

Diploma militare. A certificate in the form of a dip 
tych issued to veteran soldiers after the completion of 
their military service (normally twenty, in the auxi* 
lia twenty-five years). The diploma c onf erred Ro- 
man dtizenship on a peregrine soldi er, his wife and 
children or granted him the tus conubii ( = the right 
to condude a Iegal Roman marriage). If the veteran 
had lived in a marita! union with a woman, the 
diploma convalidated it into a iegal marriage. Some 
tax immuniti e? might also be induded in a diploma. 
—See diptychum. 

Wntuch, RE S; Lammert, RE IS, 1666; Wencer, RE 2A, 

2416; Thedemt. DS 2; Vaglieri, DE 2, 198; H. M. D. 

Parker, The R. legious, 1928, 102. 239; Nesselfaaaf, Corpus 

Inscr. Latinarum 16 (1936); Riccobooo, FIR 1* (1941) 

223 (BibL). 

Diptychum. A written document composed of two 
rectangular tablets of bronze or wood, joined together 
by a String passed through holes in the edges. Often 
three tablets were used botmd in the same way to¬ 
gether like a booklet ( triptychum). The text of the 
document was .written twice, once on the inner pages 
(scriptura interior), tied around widi the string and 
sealed by the witnesses, and a second dme on the 
outside pages ( scriptura exterior) which could be 
read without opening the inner parL—See tabula, 

TABULAE CERATAE. 

Wenger, RE 2A, 2417; Wunscfa, RE S, 1161 

Directarius. See derectarius. 

Directus. Straight, immediate. Used in various con- 
nections to denote that an act produces directly the 
resuits normally attached thereto, contrary to analo- 
gous Iegal insdmdons which are only indirectly effec¬ 
tive. Thus, for instance, libertas directa is liberty 
given in a testament through a direcs manumissory 
disposition of the testator and is opposed to libertas 
fideicommissaria where the slave becomes free through 
a manumission by the heir; die direct insdtudon of 
an heir (institutio directa) is opposed to a substi¬ 
tutio. For the meaning of directus in co nn ection 
with certain types of actions, see actiones directae. 

Diribitio. The scrutiny of votes in popular assemblies 
by spedal scrurinizers (diribitores) appointed for 
each centuria or tribus. 

G. Rotondi, Leges publicat Populi Romam, 1912, 142. 

Diribitores. See diribitio. 

Liebenam. RE S; Humbert. DS 1, 1386. 

Dirimere. To settle a controversy (dirimere contro¬ 
versiam) by the dedsion of a judge or an arbitrator; 
to dissolve (a marriage, a partnership). 


Discedere. To recede, to withdraw as a party from an 
agreement, or from a trial; to give up possession (a 
possessione) ; to dissolve a marriage by divorce. 

Disceptatio. (From disceptare.) A Iegal dii pute, a 
tria! It may denote both the debate on the contro¬ 
versia! matter before court and the dedsion itself. 
Disceptatio domestica = a friendly dispute within the 
domestic communitv. 

Dull, ZSS 63 (1943*) 67. 

Disceptator. He wbo examines and settles a contro¬ 
versy, an arbitrator or judge. 

Discessio. (From discedere.) Vodng (in the senate) 
by division. The senator who voted for die motion 
took one place, those who opposed it, another (sen¬ 
tentiam pedibus ferre, Gellius, Noct. Att. 3.18.2).— 

See SENATORES PEDARII, SENATUSCONSULTA. 
OBrien-Moore RE SuppL 6, 711; 716. 

Discidium. A divorce. 

D i s ci nd er e. (In later imperial constitudons). To dis- 
miss from public service. 

Disciplina. Rules affecting orderiy conduct, primarily 
in military service (disciplina militaris). Disorderty 
conduct of soldiers, disobedience, insubordinadon, and 
the like, were treated as lesser military delicts. See 

DELICTA MILITUM, CASTIGATIO, REGENS EXERCITUM. 

— Disciplina publica st public order.—See seditxosl 

J. Salser, B ei trage sur innrren Geschichte des rom. H teres, 
Baiel, 1923 ; 0. Miocfa, Der loteuuscke Btgriff d.. Diu. 
Biiei, 1941; S. v. Bolla, Aus rom. und birgertickem Er- 
breckt. 1950, 6; Solazzi. SDHI 17 (1951) 249. 

Discussor. An offidal in the later Empire who verified 
the accounts of expenditures for public buDdings and 
the records connected with tax administradon.—C. 
10-J0.— Discussor census, see inspector. 

Scede, RE 5. 

Discutere matrimonium. To dissolve a marriage (or 
a betrothal = discutere sponsalia). 

Dishmcdm. See coniunctim. Different i nter pret a rive 
rules were applied to legades left joint disiunctim. 
See the following hem. 

Disiunctivo modo. Alternatively (aut . . . aut, sive 
. . . sive = ehher . . . or). Condidons imposed dis¬ 
iunctivo modo = conditiones disiuncthne. Generally 
the person on whom they were imposed had the 
choice between them. 

Dispendium. Expense, loss. Syn. impensae, impen¬ 
dium ; ant compendium, lucrum. 

Dispensatio aerarii. Supervision over the administra¬ 
don of the treasury (aebabium populi bomani). It 
belonged to the co m pe t ence of the senate. 

Dispensator. A financial manager of a wealthy land- 
owner. The e mper or also had dispensatores = pay- 
masters, cashiers of the imperial purse. 

Dispensator pauperum. See oeconomus ecclestae. 

Displicere. See pactum displicentiae. 

Dispositio. (In later imperial constitudons.) An ar- 
rangement made by a testator in his last will or the 
testament as a whole (ultima dispositio). 
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Dispositiones. Private (not governmental) affairs and 
correspondence of the emperor (in the late Empire). 
—See comes dispositionum. 

Disputatio fori. Mentioned onlv once bv Pomponius 
witb reference to the times following the promulga- 
tion of the Twelve Tables (D. 122J). The term 
seems to indicate discussions of legal problems by the 
jurists in a public place (in court?). 

V. Lubtow, ZSS 66 (1948) 467. 

Disputationes. Juristic writings c o n taining cases dis- 
eussed by the jurists in their activity as teachers. 
The discussions might ha ve started from rea! cases 
in which the jurists were asked for opinion (respon¬ 
sum). —See TRYPHONINUS. 

Dissensus. (From dissentire.) See consensus con¬ 
tuamus. 

Hupka ZSS 32 (1932) 1. 

Dissimulatio. In the case of iniuria (insuit), disre- 
garding (neglecting) an offense by the person in- 
sulted who leaves the matter without giving anv sign 
of outraged feeling. “The insuit is abolished by dis¬ 
simulatio" (dissimulatione aboletur, D. 47.10.i/.l). 
—See iniuria. 

Dissolvere (dissolutio). To dissolve (a marriage by 
divorce, a partnership), to cancel (a c o ntr a ct, an 
obligatory de). 

Distractio bonorum. An insdtudon similar to bono- 
eum venditio (sale of the property of an in solvent 
debtor). The sale was by individual items (not in 
a lump), probably without any ioregoing missio in 
bona. Distractio bonorum did not involve intamy. 
Originally applied as an exception in the case of the 
insolvency of a senator (see clara persona), a ward 
or a hxnatic, the distractio bonorum became a genera! 
instituticm under Jnsdnian. 

Solazzi, Concorso dei creditori 2 (1938) 199; 3 (1940) 1; 

Cosentini, SDHI 11 (1943) 1; Lepri, Ser Ferrim 2 (Umv. 

Sacro Caere, Milan, 1947) 99. 

Distractio pignoris. See ius distrahendi. —D. 20.5; 
C.827; 28. 

Distrahere. To sell (a pledge, see ius distrahendi, 
distractio bonorum), to dissolve (a contract, a mar¬ 
riage). Syn. dissolvere, ant. contrahere. 

Diurnus. See aqua diurna, pur diurnus, operae 
diurnae. 

Divalis. Refers to enactments and utterances made by 
the emperor. 

Emulin, SbMinch 1943, 6, 72. 

Divertere. To divorce (“to go in different ways”).— 
See divortium. 

Dividere. See divisio. 

Divina domus. See domus augusta. 

Divinatio. As the art of predicting and interpreting 
certain natura’, phenomena (auspicia, auguria) this is 
a part of the activity of augures and their occult Sci¬ 
ence.—AUGURES, HARUSPICES. 

Hopfner. RE 14, 1258 (j.v. montike) ; Booche-Ledercq, 

DS 2; Pesse, OCD; Cramer, Sem 10 (1932) 44. 


Divinatio. (In a criminal trial.) A preliminary stage 
in which an accuser is chosen among several persons 
who brought the same accusation against a person. 
Plurality oi accusers in the same trial was not ad- 
missible. 

Hitzig, RE 5; Humbert, DS 2; Berger, OCD. 

Divinitas. Divinity; a title applied to the emperor.— 
See DIVALIS, divus, divinus. 

Herzog-Hsuser, RE SuppL 4, 806 (it*. Kauerkult) ; L. R. 
Taylor, The divinity of the R. emperor, Middletown, 1931; 
Enulin, Gottkeiier, SbMinch 1943, Heft 6, possim. 

Divinus. Pertaining to gods; in the later Empire, 
connected with the person oi the emperor or issued 
by him (enactments, privileges, gradous acts). Syn. 
divalis. —See rus divinum, res divini iuris, domus 

DIVINA. 

Divisio. Division of common property. It can be 
achieved either by mutual agrcernent or by an aedon: 
among co-heirs by the actio famuiae heeciscun- 
dae, among co-owners by the actio communi divi¬ 
dunto. An analogous aedon, although not for divid- 
ing c o mm on property, but for the regulation of 
controversial land boundaries, was the actio finium 
regundorum. Ali these aedons have some proce- 
dural peculiarities, among them a sperial clause in the 
formula, adiudicatio. —See communio. 

Divisio inter liberos. (Made by the father.) See tes¬ 
tamentum PARENTIS INTER LIBEROS. 

Divortium. A divorce. It was achieved without ior- 
malides, simply by a definitive cessadon of the com¬ 
mon liie of the consorts, initiated by common agree- 
ment or by one oi them, thereby proving that there 
was no longer any affectio maritalis between the 
spouses. Therefore, a temporary abandonment of 
the common dwelling by the wife in a state of 
exdtement (per calorem) was not considered a 
divortium. If the condusion of a marriage was ac- 
companied by a conventio in manum, the dissoludon 
of such agreement had to be accomplished by a con- 
trary act (diffarreatio in the case of confarreatio, 
remancipatio or emancipatio in the case oi coemptio). 
Usually, however, a unilateral declarati on by the 
divordng spouse (repudium) followed the separation, 
dther by writing, per epistulam —the letter had to be 
signed by seven witnesses—or orally, directly or in¬ 
di rectly by a messenger (per nuntium). Legisladon 
oi the Christian emperors often dealt with divortium ; 
they introduced some restrictions and imposed pe- 
cuniary sanedons on the party who repudiated his 
consort without any just ground. The prindple of 
the dissolubility of marriages, however, always re- 
mained in force. In Jusdnian's law written noti fi ca- 
tion of a divorce (libellus divortii, repudii) became 
obligatory.—D. 242; C. 524.—See filia familias. 
Leonhard, RE 5; Kunkel, RE 14, 2275; Bandrr, DS 2; 
Anon., ND1 3; E. Levy, Horgano der rom. Ehescheidtmg, 
1925; Solazzi, BIDR 34 (1925) 1, 293; Corbett, LQR 45 
(1929); Volterra, St Rotti, 1934, 394; idem. St Riccobono 
3 (1936) 201; Basanoft, ibid. 177; L. Caes, La diuolution 
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volontaire du mariagt sine manu, Loorain, 1935; G. Longo, 
BIDR 40 (1932) 202; Jonken. SDHI 5 (1939) 123; Rasi, 
Coiumus facit nuptias, 1946, 125; Voltem, RIDA 1 
(1948) 224; Solani, II divertio della liberta, BIDR 51-52 
(1948) 327; P. Noailles, Les tabous du mariagt, in Fas et 
ius, 1948, 1; Wolff, ZSS 67 (1950) 261. 

Divortium bona gratia. (In Justinian law.) A di- 
vorce caused by reasons which cannot be charged to 
either of the consorts, as when the marriage remained 
childless for tbree years beeause of a physical de- 
fiaency of one of the consorts, or the absence of the 
husband as a prisoner of war for five years, mental 
disease, etc 

Tabera, ACU 1 (1935) 195; Solani, RndLomb 71 (1938) 
511; Wolff, ZSS 67 (1950) 270. 

Divortium ex iusta causa. A divorce caused by the 
bad behavior of one of the consorts (adultery or im- 
moral conduct of the wife, the husband's living with 
a concubine or his false accusation of the wife for 
adultery) in Justinian's law. The culpable consort 
was subject to pecuniary sancdons (loss of the dowry 
or nupdal donations, and, under certain circum- 
stances, even loss of a quarter of property). Ant. 
divortium situ causa, when there was no reasonable 
ground for the divorce. It was valid, but the party 
who divorced was liable to money penalties. 

Divus (diva). A title granted an emperor or empress 
after the death if a consecratio had talem place by 
which the deceased entered among the deities of the 
state.—See divinitas, noster. 

Herzof-Hauser, RE StrppL 4, 806 (s.v. Kaiserkult ); De 
Ruggiero, DE 4, 44; Martroye, Bull. de la Socie te des 
Antiquairss de France, 1928, 297; L. R. Tajrior, The di- 
vmity ef the R. emperor, 1931; A. d'On, AH DE 14 
(1942/3) 33; Enulin, Gotthotier, SbMinch 1943, Heft 6. 

Do, dico, addico. The three solemn words ( tria sol¬ 
lemnia verba) pronounced by the praetor in the exer- 
dse of his jurisdictional acti vi ty in die tn-turr-stage 
of the process. Dare referred to his grandng an 
aedon ( formula, iudicium), an excepti on, an inter¬ 
dici, possession, or to his appointment of a guardian, 
a judge, and die like. Dicere was applied to some 
of his comraands, such as dicere diem, dicere multam; 
addicere is linked with the approval of what happened 
in iure (e-g., in iure cessio), see also addiceee.— See 

DIES FASTI. 

Wlassak, ZSS 25 (1903) 85; Dull, ZSS 57 (1937) 76; 
F. De Martiao, durisdieione, 1937, 59; Pugliese, Letioni 
sui proetsso civile r., 1947, 45; P. Ncailles, Du droit sacri 
au dr. cml, 1950, 284. 

Documentum. A documen t. The term is unknown 
in dassical juristic language, but is used in post- 
dassical imperia! consdtutions.—See instrumentum. 

Dodrans. Three quarters of an as (nine unciae) , hence 
three quarters of an inheritance.—See as. 

Dolo desinere possidere. To give up fraudulendy 
possession of a thing with the purpose to be unabie 
to res tore it to the true owner or legal possessor. 
He who does so “is treated as if he stili possessed 


the thing” (D. 50.17.137; 157.1).—See kei vindi¬ 
catio, EXHIBERE, POSSESSOR FICTUS. 

Lenel, GrZ 37 (1910) 534; Piwird. NRH 35 (1910); 
Lery, ZSS 42 (1921) 505; Kaser, ZSS 51 (1931) 109. 

Dolo malo. (Syn. dolose.) Intentionally, with evil 
intention (malice). The term receives often greater 
emphasis by the addidon of sciens (knowingly) to 
indicate that the wrongdoer committed the offence 
with full knowledge of the unlawfulness of his aa. 
“No one is considered to act fraudulendy (dolo) who 
avails himself of his right” (D. 50.17.55), or “who 
fulfills the order of a judge” (iussum iudicis. D. tbid. 
167.1).—See dolus. 

Dolose. See dolo malo, dolus. 

Dolus. Defined by Labeo (D. 4.3.1.2) as follows: 
“any cunning, deceit, or contrivance used to defraud, 
deceive or cheat another." Syn. dolus malus. Ant 
on the one hand dolus bonus (simple shrewdness), on 
the other hand bona fides. In transaedons governed 
by bona fides (negotia bonae fidei) and protected by 
aedons (iudicia) bonae fidei the judge’s duty was to 
take into consideration fraudulent conduct of the 
parties and to reject daims or defenses based on 
dolus. In aedons governed by ius strictum (such as 
arising from stipulatio) the defendant must oppose 
exceptio doli if he wanted to object that the plaindff s 
claim was founded on dolus. A person deceived dolo 
(malo) by another, had the actio doli against him. 
introduced by praetorian law, when another spedal 
aedon was not available. In transaedons under striet 
law liability for dolus could be assumed by a spedal 
clausula doti, induded in, or attached to the prindpal 
stipulatio. Through this clause the promisor guar- 
anteed that there was not nor will be any fraud 
(dolum malum abesse afuturumque esse). An a gree - 
ment exduding liability for dolus (pactum ne dolus 
praestetur) was void.—In criminal offenses dolus 
means the intention of the wrongdoer to commit the 
erime, which presupposes his knowledge of the unlaw¬ 
fulness of the act Republican statutes dealing with 
criminal offences generally expressly stress the sci¬ 
entia of the culprit (sciens dolo malo). Shnilar ex- 
pressions are: consulto, consitio, voluntate, sciens 
prudensque.—D. 4J; C 220. —See actio doli, 

CULPA, CAPAX DOLI, EXCEPTIO DOLI, CONSILIUM, DOLO 
MALO, IN INTEGRUM R ES T I T U T I O, STIPULATIO DE DOLO. 
Humbert, DS 2; Litten, Fg Guterbock, 1910; Schnlz. ZSS 
33 (1912) ; Charrct. La restitutio t» integrum des majturs, 
1920, 41; G. Rotondi, Ser giur. 2 (1922) 371; K. HeMriefa, 
Das Verschulden beim Vrrtragsabschlnss, 1924; J. Du- 
guesne In integrum restitutio ob dolum, 1929; G. Maier, 
Praetorische Bereicherungsklagtn, 1932, 17; 35; G. Longo, 
Contributi olla dottrina dei dolo, 1937; F. Palnmbo, 
Uasione di dolo, 1935; Coing, Sem 8 (1950) 12; idem, 
Fschr Schuls 1 (1951) 97. 

Dolus bonus. Earlier jurists called shrewdness dolus 
bonus, “cspccially when anything was skillfully con- 
trived against an enemy or a robber” (D. 4J.1J). 
Dolus bonus does not produce any legal consequences. 
Ant dolus malus. —See dolus. 
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Dolus malus. Jurisrically syn. with dolus. Malus is 
in this connection a strengthening attribute but does 
not dene te a higher degvee of dolus to be treated 
otherwise than dolus. —See dolo malo, dolus, ma- 

C HIN ATIO. 

DomesticL The court garri son in the imperial pala ce. 
—C 12.17.—See decemprimi, comites domestico- 

KUM, nOTECTOKES. 

Seeck, RE 5; Brasehi DE 2; Babnt Rrv. Historique 114 
(1913) 226. 

Domestici iudices. The staff in the office of provin- 
dal govemors.—C 1.51. 

Domesticum furtum. See furtum domesticum. 

Domesticum imperium. See imperium domesticum. 

Domesticum iudidum. See iUDiauM domesticum. 

Domesticum testimonium. See t es timonium do¬ 
mesticum. 

Domi. The area within the city of Rome and a radius 
of a miie from its walls. Ant. militiae = the territory 
beyond that area. The tenns refer to the imperium 
of the magistrates and to their territorial criminal 
jurisdiction.—See lex corxelia de imperio. 

Domicilium. The domidle of a person, the place 
where be permanently (not temporarily) lives. Do¬ 
micilium is sometimes identified with domus "where 
a man has his abode, his documents ( tabulae) and 
the establishment oi his affairs ( business )” (D. 
50.16.203). Other criteria of domicilium are: where 
one “is always acdng in the munidpaiity, when he 
buvs, sells and condudes contracts there. when he 
makes use of its forum, baths, theaters and its other 
institutions, when he celebrates there the holidays” 
(D. 50.1.27.1). It was contr ove r s ia! whether a man 
might have two domidles. Some jurists hold that 
he had no domidle at ali; a contrary opinion ,pre- 
vailed in Jusrinian’s law. Senators had thdr domi¬ 
cilium both in Rome and in their c o mmun ity of origin. 
Several rules conceming domicilium are r e f e rred to 
Hadriam Even a longer sojourn in a dty, for the 
purpose of studies is not considered a domicilium 
unless it lasted more than five years. Domicilium 
collocare = to establish one’s domidle; syn. larem 
collocare, constituere (literaDy = to set a shrine for 
the tutelary drity of the household). A person who 
had a domicilium in a communi t}- was an incola 
thereof. Domicilium was im portant in avii proce- 
dure since, as a matter of rule, a debtor might be 
sued only where he had his domicilium (forum domi¬ 
cilii). The domidle also was dedsive for the munid- 
pal charges ( munera ) since a person was obliged to 
perform them only where he was resident On the 
other hand, only an incola could obtain an honorary 
post in his c o mm unity.—D. 50.1; C. 10.40.—See 

INCOLA, 0*1 GO, TXANSPEXXE DOMICILIUM. 

Leonhard, RE 5; Bcrger, RE 9 (s.v. incola) ; Baodry, 
DS 2; Lechat, DS 3 {t.v. incolo) ; V. Tedeschi, RISC 7 
(1932) 213; idem, Del domicilio, 1936; VUconti, Ser 
Ferrmi 1 (Unhr. CatL, Milan, 1947) 429. 


Dominicus. Refers to the master’s ( dominus ) power 
over his sia ve (dominica potestas). Dominicus = 
connected with the private property of the emperor; 
See SES DOMINICA, DOMUS DIVINA. 

Dominium. Ownership. Unknown in Gcero (al- 
though dominus is not rare in his works) the term 
appears for the first time at the end of the Republic. 
It denotes full legal power over a corporeal thing, 
the right of the owner to use it to take proceeds 
therefrom, and to dispose of it freely. The owner’s 
plena potestas in re (= full power over a thing) is 
manifested by his faculty to do with it what he pleases 
and to exclude any one irom the use thereof unless the 
latter has acquired a spedfic right on it (a servitude, 
an usufruct) which he might obtain only with the own- 
er’s consenL Limits to private ownership may be im- 
posed on account of public order or in the interest of 
the community (utilitas publica) which under certain 
drcumstances may lead to an expr o pri ation (taldng 
awav one’s pr o pert y through a compulsory purchase, 
emptio ab invito, the owner being co m pensated for 
the loss of his property). Under the later Empire 
expr op ri ation was practiced in various instances. Re- 
strictions of the unlimited utilization of immovable 
property were admitted when a ndghbor was hindered 
in the free use of his p r o pert y . Spedal restrictions 
concem ing the owner’s right to transfer his p ro p e r t y 
by sale or in another way (alienatio) might be im- 
posed on him by contract or by a testamentary dis¬ 
positi on ; in exceptional situations they were ordered 
by law, as ior instance, by the lex iulia de fundo 
dotau, which forbade the husband to sell the land 
pertaining to his wtfe’s dowry, or the prohibition to 
alienate a thing which is the object of a pendmg suit 
(see kes litigiosa). Finally, the owner’s rights are 
limited when he has a thing in common ownership 
with another (see communio). —Syn. proprietas, ap- 
parently a later creation. A fundamental feature of 
the Roman doctrine oi ownership is the distinction be- 
tween the legal power over a thing and the factual 
holding of a thing (possessio) which do not always 
meet together in the same person. Hence, conflicdng 
situations might ari se between the owner (dominus, 
proprietarius) and the possessor.—D. 41.1.—See do¬ 
minium DUPLEX, MANCIPIUM, IN BONIS HABESE, 
possessio. For the acquisition of ownership see 

MANCIPATIO, IN IUSE CESSIO, TSADITIO, USUCAPIO, 
LONGI TEMPOBIS PRAESCRIPTIO, SPECIFICATIO, COM¬ 
MIXTIO, confusio, occupatio, thesaurus. For the 
protection of dominium, see *EI vindicatio, actio 

PUBLICIANA, OPERIS NOVI NUNTIATIO, CAUTIO DAMNI 
INFECTI, IMPETRATIO DOMINII, HASTA. —See alSO the 

following items. 

Leonhard, RE 5; Baudry, DS 2; Ason., NDl 5; Berger, 

OCD ; Di Marso, NDl 10 (s.v. propriet*) ; C H. Mooro, 

De adquirendo rerum dominio, D. 41.1, Cambridge, 1900; 

Bonfante, Scritti 2 (1918) ; V. Sdalojs. Teoria della pro¬ 
prieti, 1-2 (Leziooi, 1928, 1931) ; De Fnadsci, Translatio 
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dominii, 1921; H. H. Pfluger, Erwerb des Eigentums, 1937; 
G. Corail, Du mancipium au dominium, Fschr Kotchaktr 
1 (1939); Kaser, ibid. 445; Koschaker, ZSS 58 (1938) 
255; J. G. A. Wilnu, Dt wordxng van hst Romeinsth* 
dominium, Geni, 1939/40; Bucardi, StStn 56 (1942) 275; 
Wieacker, Entwkklungsstufen dtt rom. Eigentums, in 
Dat neu* Bild der Antike 2 (1942) 156; Brasiello, St udi 
Ftrroro 1 (1943); M. Caje Eigentum und Betits m i 
ilteren rom. R., 1943; E. Weiss, Zwei Beitrage sur Lekre 
vom geteilten Eigentum, Progmateiai tet Akademiat Atk*~ 
non 14, fasc. 3, 1948; Monier, St Solassi, 1948, 357; B. 
Bkmdi, L* servitu prediali, 1946, 58; F. de Znlneta, Digest 
41, 1 and 2 ( transiation and commentary) 2ad ed. 1950; 
E. Levy, West Roman Vulgor Luw, 1951 (possim) ; P. 
Vod, Modi di acquisto di proprieti (Corso), Milan, 1952. 

Dominium duplex. Occurs when one person had 
dominium ex iure Quiritium over a thing, and an- 
other had ownership, recognized by praetorian law 
(in bonis), of die same thing, an ownership which 
was often in a basic contrast whh die rules of die 
quiritary law (ius civile). See the following item. 
Di Mano, BIDR 43 (1936); Rkcobooo, Scr Ferrmi 
(Univ. Paria, 1946) 34; Gapeuoni, St sn Gaio, 1943, 93; 
La Rosa, AnCat 3 (1949); Solarxi, SDHl 16 (1950) 286. 

Dominium ex iure Quiritium. Ownership which a 
Roman Citizen has acquired according to the prin¬ 
cipies of ius civile (ius Quiritium) oi things which 
under that law could be in private ownership. The 
pertinent aedon for the recovery of such things was 
the bei vindicatio. AnL in bonis habere = owner¬ 
ship which was recognized by, and under the pro- 
tecdon of, the ius honorarium. —G 725.—See in 
BONIS ESSE, DOMINIUS! DUPLEX, NUDUM IUS QUIXI- 
TTUM. 

Sinaisld, St Rkcobono 4 (1936) 39. 

Dominium iustum. Ownership legally acquired.—See 

HASTA. 

Dominus. The owner of a thing. He is opposed to 
the possessor and usufructuary thereof, wbo have no 
ownership but hold a thing. In a broader sense “the 
term dominus comprises also the usufructuary” (D. 
42.5.8 pr.). Dominus os the master of a slave. In 
contra ctual and pardcularly in commerdal reladons, 
dominus is the prindpal (dominus negotii) for whom 
another is acdng on mandate or without authoriza- 
tion (negotiorum gestor). 

Lacii. DE 2. 

Dominus. A titie of die emperor in the later Empire. 
Hence the period of Roman history from the fourth 
century is called Dominate. 

Nranann, RE 5; Logii, DE 2, 1952; Dumai, RHD 10 
(1931) 35. 

Dominus litis. The person in whose name a trial is 
conducted by a representadve (procurator) appointed 
by him. 

Dominus nsvis (navium). The owner of a transport 
ship (or fleet). Syn. navicularius. The Iader term 
is usually applied to owners of similer vessels. 

Dominus negotiL See negotiosum gestio, *ati ha¬ 
bitio, DOMINUS. 


Dominus proprietatis. An owner. The term is less 
used in a general sense; it serves to stress the con¬ 
trast to another person who has an usufruct or an¬ 
other right (ius in re aliena) on the same property. 
—Syn. proprietarius, dominus. 

Kaser, Fschr Koschaker 1 (1939) 465. 

Domninus. A Byzantine jurist of the fiftfa century, 
probably a professor in the law school in Beirut 
Kubier, RE 5, 1521. 

Domus. A house. The house where one is living is 
considered “his most secure sbelter and retreat” 
(D. 2.4.18). Therefore summons to a trial (in ius 
vocatio) could not take place in the residence of the 
defendant As a matter of rule, “no one should be 
taken (by force) irom his horne’* (D. 50.17.103). 
Domus has somedmes the significance of familia, 
gens, or of a temple.—See domicilium, rus sevo¬ 
candi DOMUM, INSTSUCTUM, IN ST* U MENTUM FUNDI, 

intxohe domum. 

Cn 1«, DE 2, 2060; Polale, The moiolabUity of the house. 
Symbolae van Oven (1946) 25L 

Domus augusta (divina, dominica, regia). The im- 
perial household or the private property of die em¬ 
peror or the empress.—C. 11.72; 77; 526. 

Seedc, RE 4. 651; Neumann. RE 5; Cala, DE 2. 2061. 

Domus divina. See domus augusta. —C. 326; 7.56. 
Lecrivain, DS 3, 961; Cala, DE 2, 2062; EtistHn, 
SbMunch 1943, Heft 6, pp. 37, 71. 

Donare. To make a gift “It is held to be donated 
what is given without any legal obligadon" (D. 
39.529 pr.). See donatio. The gih = donum, 
munus. The first term is broader, the latrer refers 
rather to customary gihs, given on certam occasions 
or as a voluntary compensadon for Services rendered. 

Donarium. A votive offering. 

Donatio. An act of liberality by which the donor 
(donator) hands over or promises a gift to the donee 
with the intenti on to make a gift (animus donandi) 
and without expcc dn g any reciprocal performance. 
The donor, however, may express the wish that the 
recipient fulhll a certam act or render a Service; see 
donatio sub modo. A donati on may be made also 
in the form of a release oi a debtor from his debt by 
the creditor (acceptilatio). The promise of a giit 
to be given in the future required the form of a 
stipulatio in classical law; it was formless in Jus¬ 
tiniani law. A donatio must bring about an enrich- 
ment of the donee in any form, not only in money, 
for instance, when the right to dwell in the donor’s 
house is gratuitously granted. Hence the payment 
of a debt which is not acdonable (obligatio naturalis) 
is not a donatio. For restricdons concerning both 
the amount of gifts and the group of persons to whom 
unlimited gifts could be given, see lex cincia. A 
disdnedon is made between donadons inter vivos 
(becoming effecdve during die lifedme of donor and 
donee) and donadons mortis causa, made condidon- 
ally and effective when the donee survived die donor. 
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Ia the later Empire certain donadons had to be made 
before public offiaals and regi st er ed in public archives 
( insinuatio actis). Jusdnian made the insinuatio ob¬ 
ligator? ior donadons over 500 solidi, but various 
types ot donadons were exempt from that formality. 
Donadons oi a smaller amount were valid when made 
in a formless agr ecmcn t, pactum donationis. —Inst. 
2.7; D. 39-5; C 8.53; 54.—See animus donandi, 

LEX CINCIA, COLLATIO DONATIONIS, CONTRACTUS IUDI- 
CUM, EXCEPTAE PERSONAE, MODUS DONATIONIS, REVO¬ 
CARE DONATIONEM, CONFIRMARE DONATIONEM, NEGO¬ 
TIUM MIXTUM, USUCAPIO PRO DONATO, STIPULATIO 

donationis, and the following items. 

Lra nh ard. RE 5; Baudry, DS 2; Ascoli, NDI 5; Ricco- 
bono. Mei Girard 2 (1912) 415; idem, ZSS 34 (1913) 159; 
Perozn, Scr owr. 2 (194S. ex 1897 ) 655; J. Stocfc, Zum 
Begriff der donatio, 1932; A. A*coIi Trattaio de Ile dona- 
wai, 2nd ed. 1935; Basii, La donatione, in CristDirPriv, 
1935; H. Kruger, ZSS 60 (1940) 80; Annsio-Rmz, FIR 
3 (1943) nos. 93 ff.; B. Biondi, Successione testamentaria, 
1943, 631; idem, Ser Ferrini 1 (Unhr. Sacro Cuore, 1947) 
102 (BibL); J. R. Levy, RIDA 3 (=3(7/ De Visseker 2, 
1949) 91; Archi, St Solasti, 1948, 740; idem, La donatione, 
1950; E. Lery, West Roman Vulger Late, 1951, 137. 

Donatio ante nuptias. A gift given to the fiancee by 
the fiance. If marriage did not follow, the gift could 
not be daimed back unless it was made under such 
condidon. In Jusdnian's law such condidon is seli- 
understood. Jusdnian's predecessor, Justinus, per- 
mitted donadons between spouses which under classi- 
cal law were forbidden (see donatio inter virum 
et uxorem ). Such donadons ( donatio propter nup¬ 
tias) were considered a counterpart to the dowry 
and subjeet to analogous rules. Hence the name 
antipherna (= counterdowry). The provisions con- 
centing the restitudcm of a donatio propter nuptias 
in the case of divorce or of the husband’s death were 
equalh applied as in the case of a dowry.—C. 5.3; 14. 
—See DOS, COLLATIO DONATIONIS ANTE NUPTIAS. 
HoHdadc, Fg Giiterboek, 1910, 505; Scberillo, RStDIt 2, 
3 (1929, 1930); F. Brandileone, Seritti 1 (1931) 117; 
Vismara. CristDirPriv, 1935; Viccari, CentCodPav, 1933, 
251; L. F. Re, De donationibus ante nuptias. Rame, 1935; 
L Anne, Lc rite de ftanfaillss et la donation pour causc de 
marriage sons le B as-Empire, Lonvain, 1941; L. Cae». Lt 
status juridique de la sponsalicia largitas, Conrtrai, 1949. 

Donatio inter virum et uxorem. A gift made by the 
husband to his wife or vice versa. They were origi- 
nally valid and not subjeet to the restrictioris of the 
lex cincia since the spouses belonged to the category 
of persons exempt from the restrictioris ot the statute 
{personae exceptae). Sudi donadons were later 
prohibited. The prohibidon was sanctioned by the 
legisladon of Augustus who seemingly confinned 
what enstomary law had introduced before ( moribus 
receptum est). An oration of the emperors Severus 
and Caracalla restored the validity of such donadons 
in A.D. 206 in case of the donor's death before that of 
the other spouse if the marriage was stili existing at 
the time of his death.—D. 24.1; C. 5.16.—See re¬ 
tentiones DOTALES. 


Baudry, DS 2 ; De Medio, Divis to di donare tra i eoniugi, 
1902; F. Duroont, Les donatione entre epoux, 1928; J. B. 
Thayer, On gifts between husband and wife, Cambridge, 
Ma*L, 1929; Siber, ZSS 53 (1933) 99; J. G. A Wilm*. 
Sckenkingen tusschen Echtgenooten, Gent, 1934; De Ro- 
bertii, AnBari 1936, 37; Lauria, St Albertoni 2 (1937) 
513; L. Ara, La donatione fra eoniugi, 1938; C Stoicesco, 
La date de la prohibitio» de donatione i. v. et *., Revista 
Clasiea (Pari*-Bochare*t) 1939-1940; Scherillo, St Solmi 
1 (1941) 169; B. Biondi, Sueetssione testamentaria, 1943, 
649. 

Donatio inter vivos. See donatio mortis causa. 

Donatio mortis causa. A gift made by a donor in 
the assumpdon that he would die beiore the donee. 
It was effective affer die donor » death. The dona¬ 
tion was invalidated if the donee died when the donor 
was stili living. Donadons made by a man seriously 
iC or in a time oi a particular danger, might expressiy 
be conneaed with the condidon that they become void 
if the donor recovered or remained safe. A donatio 
mortis causa has a similar funedon as a legacy. It 
differs from the latter in that it is not made in a 
testament. In the later development it was assimi- 
lated to the legacy in many respects and some rules 
g overni ng the law of legaties were extended to 
donatio mortis causa. Ant. donatio inter vivos, which 
is effective when the donor and the donee are alive.— 
D. 39.6; C. 8.56/—See donatio, revocare donati¬ 
onem. 

E. F. Broek, Sehenkung fur den Todesfall, 1909; F. Sean, 
Studes sur le droit des obligations, 1. La donation i eause 
de mort, 1914; Haynuum, ZSS 38 (1918) 209; B. Biondi, 
AnPer 1914, 188; idem, Suecessione testamentaria, 1943, 
703. 

Donatio perfecta. A gift is accomplished (and conse- 
quentiy cannot be invalidated) when the thing pre- 
sented entered irrevocably into the patrimony of the 
donee, as, for instance, when a res mancipi was trans- 
ferred by mancipatio or m ittre cessio, or a res nec 
mancipi was delivered over to the donee. Generally 
a donatio is considered perfecta when the donor had 
no aedon for demanding back the gift of which the 
donor had acquired full ownership. 

B. Biondi, Successione testamentaria, 1943, 641; S. di 
Paola, D. m. e., (Catairia, 1950). 

Donatio propter nuptias. See donatio ante nup¬ 
tias, antipherna.— C. 5.3. 

Donatio sub modo. A donation in which the donor 
imposed on the donee a certain p erfo r m ance (for 
instance, the erecti on of a monument in his honor). 
The term modus was unknown to the dassical lan- 
guage in such co nn ecti on. The benefidary was only 
morally obliged to fulfill the donor’s wish, unless h 
was expressed in the fonn of a condidon ("« . . .”) 
of the validity of the donatio or the donee assumed 
the pertinent duty by a stipulatio. Imperial and 
Jusdnian's legisladon gave the donor and his heirs 
means to enforce the fulftilment of the modus or to 
annui the donation.—C. 8.54.—See negotium mix¬ 
tum, modus. 
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F. (laymann, Schenkung unter einer Auflage, 1905; Schulz, 
Fschr Zitelmann, 1923; Giffard, ACDR, Roma, 2 (1935) 
135; B. Biondi, Successioni testamentaria, 1943, 710; G. 
WeMnbers, Vertrage su Cunsten Dritter, 1949, 29. 

Donativum. A donation in money given to soldiers 
by tbe emperor on special occasions (a triumph, ac- 
cession to the throne, birthday). 

Fiebtger, RE 5. 

Donator. See donatio. 

Donum. See donare, donatio. 

Dorotheus. A law professor in Beirot in Justiniani 
time. He was a member of the commission which 
compiled the Digest and the second edition of Jus¬ 
tiniani Code. Together with Theophilus he edited 
the Institutes (see institutinones iustiniani) as a 
part of the emperor’» legislative work. He wrote a 
summary (index) of the Digest 
JSn, RE 5, 1572, no. 22. 

Dos. A dowry, Le. goods given to the bridegroom by 
the bride or y else, primarily her father, for 

her, in view of the marriage to be conduded. Syn. 
res uxoria. NormaUy the dowry was bestowed be- 
fore the condusion of the marriage, but it could also 
be given afterwards. According to the dassical law 
the husband was the legal owner of the dowry; he 
was, however, limited in the disposal since it was 
meant as a contribution to the maintenance of the 
common household and had to be retumed at the end 
of the marriage to the wife, her heir, or another per¬ 
son. The husbandi ownership was therefore rather 
formal which found its expression in the opinion that 
the dos is only in bonis mariti. He had, however, 
full administration of the dowry which he had to 
manage as a bonus pater familias and he could use 
the proceeds thereof. He could not alienate landed 
p rop e r t y bdonging to the dowry as a matter of prin- 
dple (see lex iulia de fundo dotali), except with 
the wifei consenL The same prinaple applied to the 
manumission of slaves that formed part of the dowry. 
The husband was liaUe for the value of slaves manu- 
mitted without the wifei approval. 'There is no 
dowry where there is no marriage” (D. 23.3.3). 
Hence a dowry constituted before the condusion of 
a marriage was hdd to have been made under the 
tadt eondition that the marriage would follow (si 
nuptiae fuerint secutae). The restitution of the 
dowry could be claimed by actio ex stipulatu if the 
provisions con c er ni ng the restitution were set in the 
husbandi stipulatio (cautio rei uxoriae). Formless 
agreements regulating the problema connected with 
the restitution of the dowry, in particular in the case 
of a divorce, were later admitted (pactum nuptiale, 
pactum dotale, instrumentum dotale). Genenrily a 
spetific action for the recovery of the dowry lay against 
the husband (actio, indicium rei uxoriae) independ- 
ently of a particular a gr e em ent on the matter. It is 
not certain whether the action was bonae fidei, but 
the judge, no doubt, had to consider ex aequo et bono 


the questions connected with the restitution. The 
rules concerning the restitution made a distinction as 
to whether the marriage came to an end by the death 
of one of the consorts or by divorce, and, in case of 
divorce whether the husband or the wife was at fault 
The husband was granted the beneficium compe¬ 
tentiae and had the right to keep some parts of the 
dowry for various reasons (see ketentiones, im¬ 
pensae dotales). Justiniani law introduced impor¬ 
tant reforms. The problem of the husbandi rights 
over the res dotales was solved simply by granting 
him only an usufruct; the actio rei uxoriae was de- 
dared an actio bonae fidei. —D. 23.3; 4; 5; 24J; 
25.1; C. 5.12; 13; 14; 15; 18; 19; 20;22; 23; 774.— 
See COLLATIO DOTIS, datio dotis, dictio dotis, pro- 
MISSIO DOTIS, FAVOX DOTIS, BENEFICIUM COMPETEN¬ 
TIAE, CONDICTIO CAUSA DATA, CONDICTIO SINE CAUSA, 
INSTBUMENTUM DOTALE, IMPENSAE DOTALES, EDIC¬ 
TUM DE ALTEBUTBO, KETENTIONES DOTALES, USUCAPIO 
pko dote, and the followmg items. 

Leoohard. RE 5; Baudry, DS 2; Saecla, NDl 5: Berjer, 
OCD 540; S. Solani. Restitusione dello dote, 1899; Gra- 
deowitz, MH Gerardin, 1907, 283; P. Noaillcs. Vinaliena- 
biliti dotale (Ann. Unio. Grenoble) 1919; Biondi, AnPat 
7 (1920) 179; L. Triptcrione, L’actio rei uxoriae e factio 
ex stipulatu mella restitusione delta dote, 1920; Capocri. 
BIDR 37 (1928) 139; Grosso. RISG 3 (1928) 39; 
Lemaire, SNl Founuer, 1929; SteUa-Maranca, AnBari, 
1928/1, 1929/1; Riccobono. TR 9 (1929) 23; Am6, St 
Bonfonte 1 (1930) 81; Aibemrio, Studi 1 (1933) 281 
(sereni arrides); Habet St Riccobono, 3 (1936) 231; 
J. Sontis, Digestensumme des Auonymus, 1. Dotalreckt, 
1937; Lanria. Atia fi 58 (1937) 219; C A. Masdri. Con¬ 
cisione naturalistica, 1937,313; CasteUo. SDHI 4 (1938); 
Orestano. St Bonolis 1 (1942) 9; Dumont. RHD 22 
(1943) 1; Kagaa TulLR 20 (1946) 597; Lavasti. AG 
134 (1947) 24; Pfluger, ZSS 65 (1947); Wolff, ZSS 66 
(1948) 31; Kaser. RIDA 2 {-Mil De Visscker 1. 1949) 
511; Maschi, AnTr 18 (1948) 78; IL Ricca-Barberis. 
La garensia per evisione dello dote, 1950. 

Dos adventicia. A dowry given for the woman. not 
by her father (see dos profecticia) but by another 
person, or constituted by herself when she was sui 

"Albertario. Studi 1 (1933) 283. 

Dos aestimata. See aestimatio dotis. 

Dos fundi. See instrumentum fundi. 

Dos profecticia. A dowry given by the father of the 
bride or wife (a patre profecta). When the wife 
died before the husband, the father might ciaim the 
dowry back, but the husband was entitled to keep 
one fifth thereof for each child. AnL dos adventicia. 

Dos recepticia. A dowry which after the death of the 
wife was to be retumed to the person who had given 
it, according to a stipulatory promise of the receiver. 
Solaxai, SDHI 5 (1939) 223. 

Dositheanum fragmentum. See fragmentum dosi- 
tbeanum. 

Dotalis. See fundus dotalis, instrumentum do¬ 
tale, pacta dotalia, impensae dotales, retenti¬ 
ones dotales. 
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Dotare. To give a dowry. It was a moral duty of 
the head of a family to bestow a dowry upon his 
daoghter (or granddaughter). To enter a marriage 
without a dowry ( indotata ) was considered humiliat* 
ing to the woman. Clients (clientes) used to endow 
the daughter of their patron with a dowTy. Justinian 
speaks explidtly of andent laws which held the as- 
signment of a dowry a paternum officium. Under his 
legislation it became a legal duty of the father and 
under certain drcumstances also of the mother.— 
See favor dotis. 

G Castelli. Intorno alioriaint deltobbligo di d., BIDR 

26 (1913, 164 = Seritti, 1923). 

Dotis causa. As a dowry, in order to assign a dowry. 

Dotis dictio. See dictio dotis. 

Duae partes. Two-thirds. The presence of this ma- 
jority of members of the munidpal coundl ( ordo de¬ 
curionum) was required ior the validity of its dea* 
sions. 

Dubitare (dubitatio). To doubt. Various locutions 
with dubitare reter to controversial legal problems 
(dubitationis est, dubitationem recipit). Justinian 
calls attention to some controversial discussions of 
the dassical jurists by using the phrase apud veteres 
dubitatum est. —See ius controversum. 

A. B. Schware, ZSS 69 (19S2) 349. 

Dubius. See res dubiae, procul dubio. —D. 34.5. 

Ducator navis. See gubernator navis, magister 
navis. 

Ducatus. The rank of a dux. 

Ducenarius. An imperial offidal with a salary of 
200.000 sesterces. See centenarius. 

Vulic, DE 2. 

Ducentesima. (Sc. usura.) See centesima. 

Ducere aquam. See aquae ductus, servitus aquae¬ 
ductus. 

Ducere liberos. See interdictum de liberis exhi¬ 
bendis. 

Ducere uxorem. To marry a woman. Ducere in 
domum suam, see deductio in domum. For the 
interdictum de uxore ducenda, see interdictum de 
uberis exhibendis. 

Dud (ferri) iubere. If the defendant in an actio in 
rem (a rei vindicatio, for instance) ior a movable 
refused to “enter” the trial (to cooperate in the litis 
contestatio), the praetor might order that the thing 
in dispute be taken (ferri) by the plaintiff, or when 
the object of the controversy was a slave, that he be 
led off (duci). This was also the case when, sued for 
his slave’s wrongdoing by an actio noxalis, the master 
refused to defend the slave. Duci or ferri iubere 
might be pronounced by the praetor when the thing 
or the slave was present before courL If the de¬ 
fendant denied having the thing (or the slave) in his 
possession, an actio ad exhibendum lay against Him 
which he could not evade, this aedon being an actio 
m personam. Duci iubere also occurred when the 
defendant in a dvil trial had been condemned (con¬ 


demnatus) , and refused to ddend himself in a trial for 
the exeeution of the judgment (actio iudicati) and 
to pav the judgment-debt: the creditor was authorized 
by the praetor to “lead away” (ducere) the debtor. 
Leonhard, RE 4, 2244; Humbert, DS 2 (s.v. debitoris 
ductio ); Pissard, Et Gtrard (1912) 241. 

DucianL The rednue of a dux; ducianus (adj.) con- 
nected with office of a dux. . 

Dumtaxat. (In the procedural iormula.) See con¬ 
demnatio, taxatio. 

Duo (or plures) rei promittendi Two or more debt- 
ors owing the same sum as a whole (in solidum). 
Through the payment made by one of diem the obli- 
gation of the other (or others) is extinguished. 
Syn. correi. Ant. duo rei stipulandi = two or more 
creditor: to whom one debtor owes the same sum. 
Payment made to one of the creditors releases the 
debtor from his obligation to others. In such obli- 
gadons for which modem terminology created the 
terms “correality” and “solidarity,” one object (una 
res, eadem pecunia) is due, but there is a plurality 
of debtors or creditors. Obligatory relations in soli¬ 
dum arise through a stipulatio when in the case of a 
plurality of creditors the debtor gives only one answer 
to idenrical questions of ali creditors, or when in the 
case of several debtors ali of them give the same 
answer to the creditors questio;. The characteristic 
feature of sudi obligatioris is “the whole is due to 
every one of the creditors, and every debtor is liable 
to the whole” (D. 4522). Certain other acts, which 
generally produce the extinction of an obligation 
(e.g., acceptilatio, novatio), have an.effect similar to 
that of a payment If, however, one of the debtors is 
freed from his obligation owing to a pereonal reason 
(capitis deminutio, confusio) the other debtors are 
not released. Similarly a concession granted by the 
common creditor to one of the debtors (a pactum de 
non petendo, ior instance) does not exdude the ac- 
tion against the others. The dassical rule that a suit 
brought against one of the debtors and conducted 
until litis contestatio extinguished the obligation of 
the other debtors was abolished by Justinian. He 
permitted the creditor to sue one debtor after another 
until he received full payment. The question as to 
the rights of a debtor who paid the whole, against his 
co-debtors, or of a creditor against that of the credi¬ 
tors who received the full payment, depends upon the 
intemal relation among the debtors or creditore, re- 
spectively.—Inst. 3.16; D. 452; C. 829.—See bene¬ 
ficium DIVISIONIS, BENEFICIUM CEDENDARUM ACTI¬ 
ONUM. 

Leoobard, RE 4 (s.v. duo rei) ; J. Kerr Wjrlie, St R 
Law, 1. Solidarity and correality, Edinbnryh. 1923; Bon- 
fante, Seritti 3 (1926) 209, 368. 4 (192S) S68; Cuq, MU 
Corrui 1 (1926); Collinet, St Albertoni 1 (1935); Grosso, 
StSas 16 (1938) 3; idem, RDCom 38 (1940) 224; Alber- 
tario, St Besta 1 (1939) 3; idem, St Calisse, 1939; idem, 
Obbligasioni solidati (Corso), 1944; idem, Fsckr Wenger 
1 (1944) 83; M. Lodfredi Peterlongo, Intorno ali uniti 
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o pluraliti di vinceli ntlla sotidaristd contrattwals, 1941 
(BibL 1); Arda, ConfCast, 1940, 241; idem, SDHI 8 
(1942) 199; idem, Obbligasioni solidati (Corso), 1949. 

Duodecim tabulae. See lex duodecim tabulaxum. 

Duovirales (duoviralicii). Persons who in a colony 
or municipium occupied the post of a duovir. 

Duoviratus (duumviratus). The office of a duovir. 

Duoviri (duumviri). T-nral magistrates in Rome, 
Italy and the provinces with varied functions. The 
prindple of collegiality was observed in this magis- 
tracy too, since there were always two duoviri at leasL 
—See decuxiones, and the following items. 

Liebenam. RE 5; Humbert, DS 2; Anco., ND1 5; Anto- 
DE 2. 

Duoviri aedi dedicandae. E xtra ordinary magistrates 
who according to a decree of the senate, had to per- 
form the dedicadon of a public area to a deity for the 
construction of a temple, or the dedicadon of a 
temple already construeted. A person who as a 
magistrate erected a temple at his own expenses 
might be later appointed a duovir aedi dedicandae in 
order to dedicate it when he was no longer in office. 
Liebenam, RE 5, 1801; De Rnniero, DE 1, 163. 

Duoviri aedi locandae. Two magistrates appointed 
for the construction of a temple, if the matter was 
not managed by a higher magistrate (a consul, prae¬ 
tor, or censor). Somerimes they were idendeal with 
the duoviri aedae dedicandae. 

Liebenam, RE 5, 1802. 

Duoviri aediles. Two munidpal offidals with func¬ 
tions similar to those oi the aediles in Rome. They 
had the right to impose fines.—See multa. 
Kubitschelc, RE 1, 460; De Rugiiero, DE 1, 244. 

Duoviri iuri dicundo. Heads of the munidpal admin¬ 
istrati on and the highest judidal magistrates in Italian 
and provindal ades. Together with the duovixi 
aediles they formed a board oi four offidals (quat¬ 
tuorviri). Several locat statutes (Lex Malacitana, 
Lex Rubria, Lex lulia Municipalis, Lex Coloniae 
Genetivae Iuliae) deal with the offidal aedvides oi the 
duoviri iuri dicundo. They were elected by the local 
assemblies for one year. Each of them could exerdse 
die right of intexcessio against the other's aets. It 
often happened that the emperor was elected as a 
duovtr\ in that case another duovir was not elected 
and the emperor appointed in his place a praefectus. 
The functions oi a duovir were similar to those oi 
the consuis and praetors in Rome, with certain re- 
stricdons in the jurisdicdonal field, both dvil and 
criminaL 

Liebenam, RE 5, 1804; Kubler, RE 4, 2339. 

Duoviri navales. Insdtuted in 311 a.c, they took 
care oi the needs oi the fleet and commanded a patrol 
for the defense of the coast 
Fiebiffer, RE 5, 1800. 

Duoviri perduellionis. In the dme oi the lringehi p 
they were appointed by the king to try cases of per¬ 
duellio (high treason) when such crimes occurrrd. 
Under the Republic the consuis condnued to appoint 


them (they are mentioned last in 63 a.c) although 
since the middle of the third century a.c. the plebeian 
tribunes took cases of perduellio under their juris- 
dicdon. 

Liebenam, RE 5, 1799. 

Duoviri quinquennales. Duoviri in munidpalides and 
coloni es, elected once in five years and charged with 
the census of the populadon. 

Duoviri sacris fadundis. Priests, originally two (un¬ 
der the Idngs, later ten, decemviri sacris fadundis, 
and fifteen, quindecimviri sacris fadundis) whose 
pardcular funedon was to take care oi, and inter- 
pret the Sibilline books of orades ( libri Sibyllini ).— 
See LUDI SAECULAXES. 

Bloch, DS 2, 426; Boree, TAmPhilolAs 69 (1938) 161. 

Duoviri viis extra urbem purgandis. Lower magis¬ 
trates charged with the maintenance of the roads 
outside of Rome. They belonged to the group of 
vigintisexvixi and were subordinate to the aediles. 

Duplae (sc. pecuniae) stipulatio. See stipulatio 

DUPLAE. 

Duplex dominium. See dominium duplex. 

Duplex iudirium. See iudicia duplicia. 

Duplicatio. See xepucatio. There is a coniusion of 
terminology in the sources. What Gaius calls dupli¬ 
catio (an objecdon made by the defendant to the 
plaintiffs replicatio) is called by Ulpian triplicatio 
which, however, to Gaius is the plaintiffs objecdon 
to the duplicatio oi the defendanL 

Duploma. See diploma. 

Duplum. Double. Actiones in duplum = actioni in 
which the defendant is condemned to pay double 
daxnages or price paid by the plaindff when he pur- 
chased the object in dis pute.—See actiones in sim¬ 
plum, infitiatio, xevocatio in duplum, stipulatio 

DUPLAE, USUXAE ULTXA DUPLUM. 

Dupondii Students “of two asses”; a frivolous nick- 
name given by advanced students to those of the first 
year (freshmen) of legal studies, becanse of their poor 
preparadon in law.—See iustiniani novi. 

Cantarelli. RsndLinc . ser. 6. toL 2 (1926) 20; Kretschmar, 

ZSS 48 (1928) 539. 

Dupondius (dupundius). Two asses. With regard 
to heirs insdtuted in a testament the term refers to 
the following case: if the testator exhausted the whole 
estate by distribudng it among certain heirs and in- 
stituted besides them other heirs to some portions of 
die estate, the estate is reckoned not as one as (see 
as) but as two asses, the former group receiving one- 
half of the inheritance, the latter group the second hali 

Duumviri. See duovixi. 

Dux (duces). The head of a military district in the 
later Empire when the military power was taken from 
die provindal govemors and transferred to the duces. 
They were commanders oi a larger military unit on 
the fronders of the Empire (duces limitum). —See 

DUCIANI, DUCATUS. 

Sceck, RE 5: Vnlic, DE 2; R. Grosse, Rbm, Militor gi- 

setst. 1920, 132. 
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Ea res agatur. "This shall be the object of the trial.” 
an introductory clause in the part of the procedural 
formula called praescriptio. —See praescriptio. 
'vVUssak. Mei Girard 2 (1912) 615. 

Eadem res. The same thing. The term is discussed 
by the jurists with regard to the nile : bis de eadem 
re ne sit actio, which excludes a second trial for the 
same daim. See bis idem exigere. Syn. idem.; ant 
alia res. —See CONCURRERE. 

E. Levy, Konhurrms der Aktionen 1 (1918) 78; Cornil, 
St Bonjmte 3 (1930) 45. 

Ebrietas. Drunkenness. For crimes committed by 
drunken persous, see impetus. 

Ecclesia. The church both as a building and as the 
religious Chrisaan community. The recognition of 
the Christian Church by Constantine was followed by 
a gradual recognition of Church property. Churches 
could be instituted as heirs and receive gifts under a 
wilL Justinian admitted also monasteries and foun- 
dations for charitable purposes ( piae causae) to prop¬ 
erty. He extended the time ior usucapio to the detri- 
ment of ecclesiastic property to forty years. Testa- 
mentary gifts made to Christ, to an archangel or a 
martyr were considered to be in iavor of the local 
church, or that dedicated to that archangel or martyr 
respectiveiy.—C. 12; 12.—See chbistiani, episco¬ 
pus. OECONOMUS ECCLESIAE, PIAE CAUSAE, MINISTER, 
CONFUGERE AD ECCLESIAM. 

G. PianmnaUer, Die kirehlieke Gesetioebung Justiniane, 
1902; W. K. Bojrd, The Ecrlesiastical Edicts of the Theo- 
dosian Code, New York. 1905; A. Knecht. System des 
justinianischen V crmbgensrechts, 1905; A. S. Almutos, 
Die kirehlieke Gesetsgebung Justiniane, 1913; Roberti, St 
Zansueehi, 1927, 89; Savagnone, St udi sui dir. rom. ee-. 
clesiastieo, AnPal 14 (1930); Stemwemer, ZSS, KanAbt 
50 (1930); P. G. Smith, The Church » the Rom. Empire, 
1932; G. Kroger, Die Rechtsstellung der vorjustmianischen 
Kireke, 1935; P. W. Diiff, Personality m R. Law, 1938, 
174; G. Ferrari dalle Spade, Immuniti eeelesiastiehe, 
AVen 99 (1939-1940) ; G. Bortni, La proprietd ecclesiastica 
e la condicione giuridica delta Chiesa, 1949; Le Qercq, 
Dictionnaxre de dr. canon. 4 (1947) 654. 

E ccl esi asticus. (Adj.) Connected with the Church 
(res, praedia, ius, dominium, negotia, canones). 

Ecclesiasticus. (Noun.) A person employed in the 
administration of Church property, a Church em- 
ployee.—See privilegium fori. 

Ecloge. (The full Greek title is Ecloge ton nomon.) 
A selection of laws. It is a Byzantine com p i lati on of 
excerpis from Justinian's legisladve work and con- 
stitutions of later Byzantine em pero rs, written in 
Greek, and divided into eighteen tities. The work 
was prepared on the initiative of the emperor Leo the 
Isaurian and his son, Constantine Copronymos, about 
the middle of the eighth century. Several private 
compilations followed in later centuries, composed in 
a similar manne r, for the use of practitioners, such as 
Ecloge privata, Ecloge privata aucta, Ecloge ad Pro- 
ehiron mutata (early twelfth century) in which the 


later legislation is taken into considerati on more or 
less.—See procheiros nomos. 

Editioni : Zachariae v. Lingenthal, Collectio librorum iuris 
Graeco-Romani ineditorum, 1852; Momferrato», Ecloga 
Leonis et Constantini, Athens, 1889; J. and P. Zepos, Jus 
Graeco-Romanum 2 (1931, p. VII, Bibi.).—T ranslation 
into English; E H. Freshfield, A Manual of R, Law, The 
Ecloga, Cambridge, 1926.—Collinet, Cambr. Med. Hist. 4 
(1923 ) 709; Diehl, ibid. 5; F. Dupotiy, Le droit civil ro- 
mam dJapris TEcloga, These, Bordeaux. 1902; Sidliano- 
Villanueva, Dir. bison tino, in Enciclopedia giuridica itali- 
ana, 1912, 41 ; Spulber, L’Ecloga des lsauritns (Cernenti, 
1929); Gnanmel, Echos’ «TOrient, 34 (1935) 327; Cassi- 
natii, La notion du mariage dans TEclogue, Mnem. Pap- 
poulia, 1934; Ferrari, Enciclopedia Italiana 7 (1930) 144. 
For Ecloge privata aucta: Editions: Zachariae ▼. Lingen- 
thal, lus Graeco-Romanum 4 (1865) ; Zepoi (see abore), 
v. 6 (1931) 7.—E. H. Freshfield, A Revised Manual of 
R. Law Founded upon the Ecloga, Cambridge, 1927.—For 
the Ecloge ad Prochiron mutata, see Zachariae v. Lingen- 
thal, Jus Graeco-Romanum, 4 (1865) 49; Zepoi (see 
abore) 6 (1931) 217; E. H. Freshfield, A Manual of the 
Later R. Law. The E. ad P. m., edited 1166, Cambridge, 
1927 ; De Malaiosse, Archives SHistoire du dr. Oriental 
5 (1950). 

Edere actionem, formulam, iudicium. See editio 
actionis. 

Edere librum (libellum) To publish a booklet— 
See editio secunda, libellus famosus. 

Edicere. To make known by public announcement 
(publice, publicitus). For the praetoris announce- 
ments the phrase praetor edicit is used. With re¬ 
gard to private persous edicere = to make a promi sc 
publidy, see indicium. 

Edicta Augusti ad Cyrenenses. Five edicts issued by 
Augustus and published in Cyrene between 7 and 4 
B.C. They are preserved in an inscription discovered 
there in 1926. The edicts, written in Greek, deal with 
various matters of crimi nal and civil procedure (ac- 
tions between Greeks should be brought before Greek 
judges unless the defendant preferred judges of 
Roman origin), with public charges (munera) of 
Roman dtizens, and other matters. The fifth edict 
known as a senatusconsult conceming extortion (repe¬ 
tundae, of 4 b.c. ), see senatusconsultum calvisi- 
anum. The Augustan edicts are of great importance 
because they reveal the features of the earliest im- 
perial edicts (see edicta imperatorum) issued for 
the provinces. 

Steinwemer, RE SnppL 5, 352; Radennadier, Anseiger 
Akad. Wien, 1928, 69; S tr o ux and Wenger, ABayAW 34 
(1928) 2. Abhandlung; v. Prememrin. ZSS 51 (1931, 
Bibi.); Rkcobono, F1R 1* (1941) no. 68 (BibL) ; Motni- 
gUano, OCD 250 ; Lait, JRS 1945, 93; F. De Visscher, 
Les edits dtAuguste, Loovain. 1940; idem, Nouvelles etudes, 
1949, 111 ; Olirer, Memorrs Amer. Acad. Rome 19 (1949) 
105. 

Edicti imperatorum (prindpum). Edicts issued by 
the emperors, containiug general legal norms laid 
down both for offidals and for private Citizen*. The 
edicta are based on the ius edicendi of the emperor 
which resuhed from his imperium proconsulare. Un- 
like the edicts of the magistrates (see edicta magis- 
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tbatuum), which had only temporary validity the 
edicta imperatorum seem to ha ve had unlimited valid- 
ity. They were issued for one or more provinces or 
cities and were introduced with the formula: im¬ 
perator dicit (“the Emperor says”).—See CONSTI¬ 
TUTIONES PBINCIPUM. —C. 1.14. 

Kipp. RE 5,1947; Haberldthner. Philologus 96 (1909) 68; 

E. W au. St. su rom. Recktsguellen, 1914, 84, 119; 

Wilcken. ZSS 42 (1922) 122; Riccobono, FIR 1* (1941) 

no. 67 ff.; Oratano. BIDR 44 (1937) 219. 

Edicta IuatinianL Thirteen Justiniani consdtudons 
preserved as an appendix in one of the two manu* 
Scripts ai the collecdon ai 168 Novels of the emperor, 
see novellae jtjstiniani. Only ten of them were 
unknown, since three (1-5.6) were preserved in die 
other manuscript of the same collecdon (as nos. 
8.111.122). Externally the edicta do not differ from 
the Novels; they have been called “ edicta" to differ* 
enriate them from the Novels proper. 

Edition: in the Schoell-Kroll editioo of the Novell (tee 

NOVELLAS XUSTXKXAK!} pp. 759-795. 

Edicta magistratuum. Edicts issued by magistrates 
on the basis of their tus edicendi, at the begixming of 
their texm of office, and containing rules by which 
they would conduct their judidal acrivity “in order to 
make the adzens know what law they would apply 
in the jurisdiction” (D. 122.10). See ius edicendi. 
The right to issue edicts was held by consuis, prae- 
tors, dictators, aedils, quaestors, censors, plebeian 
tribunes; in munidpalides by duoviri and quattuor¬ 
viri, in the provinces by governors. The custom 
of issuing edicts was also followed by die preiects in 
imperial times. Of greatest importance in the devel- 
opment of Roman law were the edicts of the praetors 
and aedils. The creadon of die ius honorarium was 
their work. There is no doubt, however, that the 
real authors of most praetorian edicts were die jurists, 
acdng in their capacity as legal advisers of the magis¬ 
trates and as initiato» of new fonns of aedon and 
creadve ideas in daily legal life.—See ius honoba- 

BIUM, IUS PBAETOBIUM, IUS EDICENDI, EDICTUM AEDI* 
LIUM, EDICTUM PBAETOBIS. 

Kipp, RE 5; Loci*-Locas and A. Weiss, DS 2, 456. 

Edicta praefectorum praetorio. Edicts issued in the 
later Empire by the praefecti praetorio under various 
nam es ( edicta, programmata, formae, praecepta, prae¬ 
ceptiones, 'commonitoria). They were concerned 
mosdy with administrative matters. 

Mommsen. Hiet. Schriften, 3 (1906) 284; Zachariae (v. 

Lmgenthal), Anecdota 1 (1843) 227. 

Edicta praesidum. Edicts of the provindal governors. 
—See EDICTUM P*OVTNdALE. 

E. Weiss, Studien su den rom. Reckisquellsn, 1914, 71; 

WQckea. ZSS 43 (1921) 137. 

Edicta prindpum. See edicta impebatobum. 

Edictales. Students in the second year of law studies, 
called so in pre-Jusdnian law schools because they 
studied the juristic commentarie» to die pretorian 
edicL 

Kubler, RE 5; Humbert, DS 2. 


[tbans. asm. ran,. soc. 

Edictalis bonorum possessio. See bonokum pos- 

SESSIO DECBETALIS. 

Edictalis lex. A term which some late emperor» (from 
the fifth century on) and Jusdnian applied to their 
enactments when promulgating them (“haec edictalis 
lex”). 

Edictum. Either the whole edict published by the 
magistrate on the album when he assumed his office 
or a single clause thereof. A magisterial edict was 
one years law (lex annua ) since the magistrate was 
only one year in office.—See magistbatus, edicta 

MAGISTBATUUM, EDICTUM TBALATICIUM, IUS EDI¬ 
CENDI, CLAUSULA, NOVA CLAUSULA. 

Kipp, RE 5: De Rufgiero, DE 2; v. Sc h w in d. Zur Fruge 

der Publikatiou (1940) 49. 

Edictum aedilium curulium (aedilicium). The edict 
of the aediles who as superviso» of die market pro- 
mulgated certain rules conccrning the sale of slaves 
and domestic animals, and the liability of the seller for 
defects of die object sold. The aedilian norms were 
later extended to sales of other things.—D. 21.1.— 

See EMPTIO VENDITIO, EDICTUM DE FEBIS. 

H. Vincent, Le droit des idiles, 1922; Scnardcns, TR 4 

(1923) 384; idem, RHD 6 (1927) 385. 

Edictum Augusti de aquaeductu Venafrano. (Be- 
tween 18 and 11 s.c.) An edict by Augustus con- 
ceming the aqueduct in Venafrum. 

Editioo: Riccobono, FIR 1* (1941) na 67 (BibL). 

Edictum breve. Not a tcchnical term; a brief edict 
issued with rtgard to another legal provision (a 
statute). 

H. Kruger, ZSS 37 (1916) 303. 

Edictum Carbonianum. See bonobum possessio et. 

CABBONIANO EDICTO. 

Edictum censorum. Against Latin rhetoridan» (92 
b.c.) It is known from literary sources. 

Riccobono, FIR 1* (1941) na 52. 

Edictum Constantini de accusationibus. (Between 
aj). 313 and 317.) Concerned the accusation in 
criminal matters. It is epigraphicaUy preserved. 

Rkcobona FIR 1* (1941) na 94 (BibL). 

Edictum de alterutro. A secti on in the praetorian 
edict granting a widow the right to daim restitution 
of her dowry after the husband’» death, based either 
on her legal right to the dowry or on the husband’» 
testament in which such restitution was ordered. 

Lend, Edictum * (1927) 308. 

Edictum de appellationibus. (Preserved on a papy¬ 
rus.) Deals with appeals to the emperor and settles 
some pertinent procedural rules. The author of the 
edict is unknown (Nero?). 

Riccobono, FIR V (1941) no. 91. 

Edictum de feris. A part of the aedilign edict con- 
cerning the liability for damages done by non do¬ 
mestic animals (a dog, wolf, bear, panther, lion, etc.) 
held by a private individuaL—See tebae. 

LcncL Edictum? (1927) 566; Stialoja, Studi 2 (1934) 142. 
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Edictum de violatione sepulcrorum (of Augustus?). 
See violatio sepulcri. 

Riccobono, FIR 1* (1941) no. 69 (Bibi.). 

Edictum Diocletiani de pretiis. An edict of Diocle- 
tian (aj>. 301) which established ceiling prices for a 
long list of goods, both necessary and luxurious, as 
well as for Services rendered by professionals, such 
as advocates, physidans, shippers. Penalties were 
imposed on the vioiators who sold at higher prices or 
who hcarded merchandise. The prices were fixed in 
denarii reduced to one twenty-fourth of their origi- 
nal value. The Edict had little success. It was pub- 
lished throughout the empire and is preserved epi- 
graphicallv in considerable part. 

Blunmer. RE 5; Ensslin, RE 7A (1949) 2469; Momnuen, 
Jur. Sehriften 2 (1905) 323; Kubler, Gtsck. des rom. R., 
1925. 361; Mickwitz. Gtld und Wtrtschaff (Helsmgfors, 
1932) 70: Balogh, ACIVer 2 (estr. 1951) 352 (BibL). 

Edictum Domitiani de privilegiis veteranorum. 
(ajj. 88/89.) Granted certain privileges to veterans. 
—See VETERANI. 

Riccobono, FIR 1* (1941) na 76 (BibL). 

Edictum Hadriani de vicesima hereditarium. Con- 
cemed with the tax on estates. It was abolished by 
Jusrinian.—C. 6.33.—See vicesima hereditatium , 

MISSIO IX POSSESSIONEM EX EDICTO HADRIANI. 

Edictum monitorium. The jurist Callistratus wrote 
a treatise in six books on "edictum monitorium" but 
the meaning of the term is not dear in spite of the 
score of texts preserved in the DigesL 

Kou-Dobrz, RE SuppL 3. 227; F. Schulx, History of R. 
legal scienee, 1946, 193 (BibL). 

Edictum novum. See nova clausula. 

Edictum peremptorium. An offidal summons ad- 
dressed to a defendant who refused to appear in court 
warning him that the tria! would be conducted even 
in his absence.—See evocatio. 

Edictum perpetuum. An edict issued by the praetor 
or another magi strate at the begirming of his vear of 
Service and valid for the entire vear of his being in 
office. AnL edictum repentinum = an edictum is¬ 
sued during the vear of Service. For another sig- 
nificance of edictum perpetuum see the following hem. 
Guameri-Gnti. NDI 5, 296; Pringiheim. Symbolae Fri- 
bvrgenses Lenti, 1931. 1. 

Edictum perpetuum HadrianL A revision and codi- 
fication of the praetorian and aedilian edicts, made by 
the jurist Salinus Iulianus at the initiative of the em- 
peror Hadrian toward the end of his reign (after 
a.d. 132). The final codification of the edicts pro- 
voked an abundant commentatory activity of the 
jurists (Pomponius, Pedius, Furius Anthianus, Callis¬ 
tratus, and Gaius, the latter with regard to the pro¬ 
vincia] edict). The earlier commentaries were super- 
seded by the extensive commentaries to the Edict by 
Ulpian and Paul (in 81 and 80 books, respecrively) 
which were richly exploited by Jusrinian’s compilers 
of the Digest. The edictal system was followed in 
Justinian's Digest and Code according to an express 


instrucrion of the emperor to keep in the compilarions 
the order of presentarion as systemized in the EdicL 
Thanks to this arrangement a reconstrucrion of Ha¬ 
driani Edict in its essential outlines was possible. 
In this final edirion the Edict gives an extensive pic¬ 
ture of the praetorian law, primarily of procedural 
legal insritutions, such as editio actionis, in ius voca¬ 
tio, representatives and securiries in court, in integrum 
restitutio, exeeurion of judgments, inierdicts, excep- 
tions, the formulae of actions (partlv scattered through 
the whole work, partlv reserved for the end). With 
the codification of the edict the edictal activity of the 
praetors was pracrically stopped.—See edictum 
PRAETORIS. 

The Standard work: Lcnel, Edictum perpetuum, 3rd ed. 
1927. «-as iollowed by the editors of Fontes iuris romani, 
recently by Riccobono 1’ (1941) no. 65, p. 335 (Bibi.); 
Kipp, RE 5, 1945; Louis-Lucas and A. Weiss, DS 2 ; De 
Rugpero, DE 2; Guameri-Gtati, NDI 5, 296; Girard, 
Melonges 1 (1912) ; Pringiheas, Sym. Friburgenses Lenti, 
1932; Riccobono, BIDR 44 (1937) 1; A. Guarino, Salvius 
Julianus, 1946, 26; Berger, St Albtrtario 1 (1950) 605; 
De Frandsd, RIDA 4 (= Mei De Visscker 3, 1950) 319; 
D’Orgeral, RHD 27 (1948) 301; Kaaer, Fsehr Schuls 2 
(1951) 21; Guarino, St Albertario, 625; idem, ACIVer 2 
(estr. 1951) 169. 

Edictum praetoris. Both the praetor urbanus and 
the praetor peregrinus issued edicts at the beginning 
of their term. See ius edicendi, edicta magistra¬ 
tuum. The praetorian edicts were a decisi ve factor 
of the development of the law (see ius praetorium). 
They introduced new actions ( actiones praetoriae) in 
order to proteet legal situarions and transacrions 
which were deprived of judidal protecrion under the 
ius civile. They reiormed the law of succession, both 
testamentary and intestate. Even before the final 
codification of the praetorian law (see edictum per¬ 
petuum hadriani) many commentaries to the prae¬ 
torian edict were written (by the famous Republican 
jurist Senius Sulpicius Ruius, then by Ofilius. Labeo, 
Sabinus, Vivianus). The announcements of the prae¬ 
tor in the edict are fonnulated in the first person 
through such phrases as iudicium dabo, cogam, per¬ 
mittam, restituam, iubebo, servabo ("I shall grant an 
acrion. enforce, aUow, restitute, order, proteet") and 
similar. In this way he promised in his own name 
to apply certain rules or measures in his jurisdictional 
functions without directly ordering or prohibiring a 
certain behavior.—See Kalendae, lex corneua de 
edictis. 

Kipp, RE 5; Brasiello, NDI 5; Wlassak, Edikt und Klage- 
form, 1882; F. v. Velsen, Beitrage sur Gesckichte des e. 
praetoris urbani, 1909; Weiss, Ober vorjulianische Edikts- 
rtdaktionen, ZSS 50 (1930) 249. 

Edictum provinciale. An edict issued by the govemor 
of a province, chiefiy on entering office. The governor 
had ius edicendi as the magistrates in Rome. The 
differences berween the edicts in the various prov- 
inces and the edict of the Roman praetor seem not 
to have been very importanL Only Gaius wrote a 
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commentary on “the provindal edict” by which we 
must understand a typical provindal edict and not 
tbat o£ a spedfic province. To judge from the ex- 
cerpts of that commentary as preserved in the Digest, 
we may assume that the provisions of the provindal 
edicts were modeled on the edict in Rome. 

F. v. Velsen, ZSS 21 (1900); E. Web*. Studien su dtn 
rom. RechtsqueUen, 1914, 66; 109; L. Falletti. Evolution 
de la jvrisdiction du magistrat proxeincial, 1926, 73; Rein- 
muth, The prefecrural edict, Aegyptus 18 (1938) 3; Buck- 
land. RHD 13 (1934) 82; F. r. Schwind, Zur Frage der 
Publikatie*, 1940, 70. 

Edictum repentinum. An edict issued by a magistrate 
exceptionally during his term on a spedfic occasion, 
whereas the normal edict was promulgated at the time 
he took up his duties.—See edictum perpetuum. 

Edictum successorium. The section of the praetorian 
edict concerning bonorum possessio. It contained 
the rules about persons enritied to daim the bonorum 
possessio if the person first endtled failed to do so 
within the prescribed period or refused to accept the 
estate. Syn. caput successorium. —D. 38.9; G 6.16. 
—See bonorum possessio int es t a ti. 

Edictum Theodorici. A collecti on of 154 Roman legal 
provisions, compiled about aj>. 500 by order of Theo- 
doric, king of the Ostrogoths, which had to be ob- 
served by both Roman ddzens and Ostrogoths. The 
excerpts were taken from the three Codes, Codex 
Gregorianus, Hermogenianus and Theodosianus, from 
some post-Theodosian Novels, and from Paul’s Sen- 

Bnssloff, RE 5; Brasiello, NDI S, 595; Edidons: Bluhme, 
Monumenta Germaniae Historica 5 (1875) 149; Baviera, 
FIR 2* (1940) 683 (Bibi.).—Scfaupfer, Alti Accad. Uncet, 
Ser. 4. T. 2 (1887-1888) 223; Patetta, ATor 28 (1893) 
553; B. Paradisi, Storia det dir. itaL 1951, 103. 

Edictum tralaticium. The part of a praetor’» edict 
which he adopted from his predecessor’s edict. 

Weiss, ZSS S0 (1930) 253. 

Edictum Vespasiani de privilegiis medicorum. (aj>. 
74.) Epigraphically preserved; it granted physi- 
dans certain personal privileges and exemption from 
taxes ( immunitas) and set penalties for violadon of 
the enactment. Among the benefidaries of die edict 
were also the teachers ( pmdsutai — magistri, prae¬ 
ceptores). Similarly, a rescript by the emperor Domi* 
tian (aj>. 93-94) against certain abuses ( avaritia — 
greediness) of physidans induded praeceptores as 
well.—See medici. 

Edidon: Riccobono. FIR 1* (1941), no*. 73, 77 (Bibt).— 
S. Riccobono, Jr„ AnPal 17 (1937) 50. 

Editio actionis. The notification by die plaindff to 
the defendant of the aedon he wanted to bring against 
the latter. First it had to be done extrajudidally. 
This editio had a preparatory character to let the 
defendant know the matter for which, and the type 
of aedon with which, he will be sued. This offered 
him the opportunity of settling the con t rove rsy before 
it came to trial. A second editio followed when both 


the parties appeared before the praetor, the plaindff 
indicadng exactly the aedon (iormula) by which he 
was suing his adversary. There remained a possi- 
bility of changing or amending the proposed formula. 
—D. 2.13; C. 2.1.—See litis contestatio. 

Wenger, RE 5; Humbert, DS 2. 

Editio instrumentorum. The introduction of written 
documents by the parties to a trial as evidence either 
of the plaintifTs daim or oi the defendant’s deniaL— 
See exhibere, instrumentum. 

Wcager, RE 5, 1966. 

Editio interdicti. A preliminary act in interdictal pro- 
ceedings, analogous to the editio actionis, when an 
ordinary process was initiated. Edere interdictum 
also refers to the issuance of an interdict by the 
praetor.—See interdictum. 

Wenger, RE 5, 1965. 

Editio iudicum. (In criminal trials. quaestiones.) 
The selecdon of one hundred jurors from the pand 
for quaestiones, proposed by the accuser tor the ap- 
pointmem of a jury in a spedfic trial and communi- 
cated by him to the accused. From that number the 
latter might select ( electio) fifty who then made up 
the jury. Later, this procedure was repeatedly modi- 
fied.—See quaestiones. 

Editio rationum. (By a banker, argentarius.) A 
banker was obliged to produce his books in a trial 
in which not only his own interests were involved but 
also when those of his dients were at stake and the 
entries in the banker’s book might serve to clari iy 
the legal situarion.—See argentarii. 

Editio rescripti. Mendoned only in the Theodosian 
Code in connecdon with the summons ( denuntiatio) 
in the rescript procedure. It seems to be the modi- 
fication of an imperial rescript to the adversary. 

Andt, La procedure par reserit, 1920, 13, 57; Flanasx, 
RHD 9 (1930) 201. 

Editio secunda. The second edidon of a book. Sec- 
enti, edidons of juristic wridngs are mendoned by 
Justinian ( Cordi 3) with the remark that in eariier 
times they were called repetita praelectio. A second 
edidon of a monograph by Paul is noted in a later 
source ( Frag. Vat. 247). There is no doubt that 
that some jurists have themselves prepared second 
edidons. On the other liand we lmow that a few 
first edidons (editio prima) of juristic works were 
reedited by other dassical jurists, usuallv with a com¬ 
mentary or loose remarks (notae). There is, how- 
ever, a tendency in the recent Romani stic literature 
to ascribe to early postriassical times (end of die third 
and the first decades of the fourth ce n t u ry) a very 
vivid activity in anonymous reedidng of dassical juris¬ 
tic works which even if perhaps acceptable in very few 
instances, hardly can be proved and seems very un- 
likely when assumed to such extent as has been by 
some writers. 

F. Schnlx, History of R. legal Science, 1946, 141. and 
possim ; G. Riccobono, Lineamenti delta storia dette fonti. 
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1949, 206; Berger. Cias Joum 43 (1948) 440; Scmda, 
B1DR 49-50 (1947) 431; H. J. Wol5, Scritti Ferrim 4 
(Univ. Sacro Coon, Milan, 1949) 64; idtm, Romon Law 
(OUabona, 1951) 130: idtm, Fstkr Schuls 2 (1951) 145 ; 
Wieadcer, ZSS 67 (1950) 387; Berger, Stm 10 (1952 ) 95. 

Educare (educatio). To educate, to rear, to bring up. 
The sources deal with educare with reference to 
wards ( pupilli) being under the tutelage of guard- 
lans The term is understood in a broader sense com- 
prising not only the care for mental devdopment but 
also nourishment and the necessities of physical de- 
velopmenL Supervision ot the pertinent duties of 
the guardians was exerdsed by the tutelary authori- 
ties.—D. 2 72; C. 5.49.—See tutel a. 

Effectus. The resuit, consequence of a legal trans- 
action or of a trial. The term often appears in inter- 
polated texts. 

Volterra. St Ratti, 1933, 440; Guarneri-Ciud, IndicF 
(1927) 32; idem, Fsckr Koschaker 1 (1939) 133. 

Effica». Legally valid, effitienL 

E ffra ctor. (From effringere.) A burglar.—D. 47.18. 
—See custos. 

Effuaa. What has been poured out from a dwelling.— 
D. 9.3.—See actio de deiectis et ejtusis. 

Egestas. Poverty, indigence. It served as a basis for 
exempdon from certain duties (guardianship, public 
charges, and the like). It could also be the cause of 
die dissolution of a partnership. 

Albemrio, Studi 5 (1937) 435. 

Egredi. To surpass, exceed, for instance. the tenns 
fixed in an agreement (eg., a mandate); with refer¬ 
ence to the condemnatio in the procedural formula = 
to go beyond the limits fixed therein. 

Egregiatus. The dignity of a vir egregius .—See the 
following hem. 

Egregius vir. The honorary thle of an imperial pro¬ 
curator of equestrian rank. 

Seedc, RE 5; O. Hinchfeld, Klrine Sckriften, 1913, 651 

Eierare iudicem. See mu iudicem. 

Eiuratio. A dedaration made by a magi strate under 
oath at the end of his term to the effect that during 
his Service he had observed the laws. Eiuratio magis¬ 
tratus ss the renuntiation of a magistrae}'. 

Xennna, RE 1, 25: Kubler. RE 14, 416; Staedler, ZSS 
61 (1941) 81. 

EiusmodL Ofsuchakind. Syn. huiusmodi. The latter 
word is preferred by Justinian in his constitutions, 
where h appears several hundred times while eius- 
modi is used by him only onct. Huiusmodi is, there- 
fore, considered as a cr i t er ion of interpolation. 
Gearneri-atati. Indice* (1927) 44. 

Electio. The right of the debtor to choose among the 
altemative things he owes if such a right was reserved 
to him in the pertinent agreement Similarly, the 
creditor (or a legatee) might have been entitled to 
make the choice among altemadve things owed (or 
bequeathed) to him.—D. 33.5.—See optio, legatum 
optionis. 

Grosso, RDCom 38 (1940) 225. 


Electio iudicum. See editio iudicum. 

Electio legata. See legatum optionis. 

Eleganter. In a correct, fine manner. The term is 
applied to express approval of another jurist’s opin- 
ion with emphasis on the legal idea or doctrine rather 
than the style. It is a favorite expressio® of Ulpian's. 
Ant ineleganter. 

Radia, LQR 46 (1930) 311; Schulz, History 0 f R. legal 
scienct, 1946, 335 ; Saucia, BIDR 51-52 (1948) 371 
Elementa. Justinian called his Institutes "Institu¬ 
tiones sive elementa " and in the introductory consti¬ 
tuti on by which the work was promulgated ( Impera¬ 
toriami, c 4) he denotes the work as “the first 
elements of the whole of legal Science (totius legitimae 
scientiae prima elementa)” 

Elidere. In a civil trial, to repel the plaindfiTs daim 
by an exceptio (exceptione ) or the defendant’s ex- 
ception by a xepucatio. 

Elocare. To let out, to lease.—See locatio conductio. 
Elogium. An additional clause. Elogium is a testa- 
mentary clause, pardcularly when someone is disin- 
herited. For elogium in the aedilian edict, see 
iumentum. In criminal affairs elogium is the report 
transmitted to the competent military or civil author- 
ity about a criminal who has been arrested and ques- 
doned by the ofndal who seized him. 

Laiajrt, DS 2; Braschi, DE 1 
Elogium ultimum. A testament. 

Elugere virum. To moum the husband.—See luctus. 
Emancipatio. The voluntary release of a son or 
daughter irom patemal power by the father. Fol¬ 
lowing a rule established by the Twelve Tables, "if 
a father sold his son three dmes, the son shall be free 
from his father” (Gaius, InsL 1.132; EpiL Ulp. 10.1), 
a man would sell his son through mancipatio to a 
reliable person under fidudary agreement that the 
. latter would manumit him three dmes. Only after 
the third tnanumission did the son become free from 
patemal power because after each of the first two he 
returaed to the patria potestas. Akeraatively, the 
trustee could remancipate the son directly to the 
father; after the third remancipatio, the son did not 
come under patria potestas but became the £ather’s 
persona in mancipio (see mancipium) to be freed 
by him through a simple manumissio. A third re¬ 
mancipatio by the trustee was necessary, because 
otherwise the trustee would have acquired certain 
rights of succession and of guardianship over the son 
which were generally not intended by the parties 
involved. With regard to daughters and grandsons, 
one mancipatio by the head of the family sufficed. 
The emancipated member leaves the family and be- 
comes a head of a family himself. In Jusdnian’s law, 
emancipatio is performed by a simple dedaration 
before a competent offidaL—D. 17 ; C. 4.13; 8.48.— 
See DivomuM, lex anastasiana, fiducia eeman- 
OPATIONIS CAUSA, ingratus, parens manumissor. 
Leoahird, RE 5; Krtller, RE 184, 1456; Baadry, DS 2; 



452 


ADOLF BERGER 


Anon., NDl 5; Berger. OCD , Moriaod, La simple fomille 
paUmelle, 1910, 14; Mitteis, Lai. Emancipationsurkunde, 
Festsckrift Lauhn (Unhr. Leipzig, 1911); Solaxzi, AG 86 
(1921) 168; H. Lery-Bnihl, Novella itudes (1947) 80. 

Emansio. See emansos. 

Emansor. A soldier who is absent without leave or 
who exceeds his furlough, but who intends to retura 
to his unit unlike a deserter «dio quits for good or 
is absent for a longer time. Punishment for emansio 
depended upon tbe reason for the absence. In certain 
cases (illness. affection for parents and rdatives, 
porsuit of a fugitive slave) tbe culprit was pardoned. 
Syn. remansor. 

Emblemata Triboniani A tenn used in Romanisdc 
literature for interpolations by Justinian’s compilers 
in texts taken from jurisdc writings of the cl a ssical 
period or in imperia! constitutions.—See digesta, 
TBIBONIANUS, GLOSSAE. 

For bibL see General Bibiiography, ch. XIIL 

Emendare. To correct, amend. It refers to legal re- 
forms by which earlier law was improved, in par- 
ticular to die acdvity of the praetor» in this regard. 
—Syn. corrigere. 

Emendare moram. See moba. 

Emendatio. A punishment, chastisement, esperially 
correction administered by a father on the strength 
of his pateraal power ( emendatio domestica) or by a 
master to his slaves. See cobbectio. Imperial legis- 
lation of tbe fourth ce n t ury restricted the formeriy 
unlimited power of tbe father and master.—C. 9.14; 
15.—See ros vitae necisque. 

Emere. See emptio. 

Emeritum. The pension of a soldier «dio had served 
out his time ( emeritus, veteranus). 

Emeritus. See the foregoing item. Syn. vetebanus. 
Lacour-Gayet, DS 2. 

Eminentia. See eminentissimus vul 

Eminentissimua vir. An honorary title of die prae¬ 
fectus praetorio, and in third century after Christ 
also of tbe praefectus vigilum. The office of the 
praefectus praetorio is addressed by tbe emperor with 
the attribute eminentia. 

Emittere. (With regard to written documents.) To 
write down 'and sign a document (instrumentum, 
cautionem) or a letter (epistulam, litteras) in which 
the writer makes a legally important statement. 

Emittere resc ri ptum. To issue a rescript. 

Emolumentum. An advantage, profit, primarily «ridi 
regard to successional benefits (inheritance, legades, 
collatio, Falddian quarter). The term is common in 
die language of tbe imperial chancery and in Jus¬ 
tiniani constitutions. 

Emphyteusis. Long-term lease of an imperial domain 
or of private land for a rental in Irini The fore- 
nmner of this insdtudon was the itu in agro vectigali. 
The emphyteusis gave the lease-holder (= emphy¬ 
teuta) rights similar to those of a proprietor, al- 
diough the real owner remained the person to whom 
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die rent (canon, pensio) was paid. Under certain 
drcumstances, the land returaed to the owner (as in 
the case of the death of the emphyteuta without an 
heir, non-payment of the rent or taxes for three years, 
lapse of time if a term was fixed in die original agree- 
ment, contractus emphyteuseos, which was a spedfic 
contract and neither an ordinary lease nor a sale. 
The rights of the emphyteuta (ius emphyteuticarium) 
embraced the full use of the land and its products; 
they were alienable and transferable by testament or 
ab intestato. —C. 4.66; 11.63.—See ageb vectigalis, 

IUS IN AGBO VECTIGALI, CANON. 

Berger, OCD 314; Mitteis. ASacksGW 22 (1901); Mac- 
cbioro, AG 75 (1905) 148; G. Bavicra, Scr giwndici 1 
(1909) 189; P. Bonfante. Ser giur. 3 (1924) 141; W. 
Kamps. RecueiL de la Societ i J. Bodin, 3 (1938) 67; 
Johnitoc. Umo. Toronlo U 3 (1940) 323; A. Hajje. 
Studes sur la locatum 4 long tsrme, 1926; E. Lery, West 
Roma» wjj Law, 1951, 43, 90; S. O. Caido. AnPal 
22 (1951) 1. 

Emphyteuta. See tbe foregoing item. 

Emphyteuticarius (emphyteuticus). Encumbered 
(ager fundus, praedium) or connected «rith emphy¬ 
teusis (contractus, ius, canon). 

Emptio venditio. A purchase and sale, Le^ a contract 
by which a thing is exchanged for money. Tbe ter- 
minology emptio venditio indicates die rivo elements 
of tbe contract: an emere by die buyer (emptor) and 
a vendere by the seller (venditor). The Roman sale 
«ras a consensual contract conduded when the parties 
by simple consent (nudo consensu) agreed upon the 
thing to be sold and die price (pretium) to be paid 
therefor, without further formality. The sale con¬ 
tract itself did not transfer o«mership of tbe thing 
sold to the buyer. To accomplish tbat another legal 
act was necessary (mancipatio, m iure cessio, tra¬ 
ditio). The vendor had only to hand over the thing 
to die buyer to make the latter possess and enjoy it 
peacefully (ut rem emptori habere liceat). The buyer 
had to pay the price in money, either immediately or 
later, according to the agreemenL The exchange of 
one thing for another is not a sale, but a peemutatio. 
Any thing may be the object of a sale (merx) except 
things exduded from private transacdons (res cuius 
commercium non est). Non-corporeal things (a 
servitude, an usufruct) may be sold, as well as future 
things (see emptio spei, emptio bei spebatae). 
The price must be fixed in an unequivocal way (pre¬ 
tium certum) and be real, i.e., corresponding to die 
true value of tbe thing (verum), not ficddous eg., 
ss a device to cover a prohibited donadon). Sale was 
a contract bonae fidei; the pertinent actions were actio 
venditi (ex vendito) against the buyer for payment 
of the price and actio empti (ex empto) against die 
seller if he did not fulfill his obligadons, failed to de- 
liver the thing sold, for example, or to take care of it 
(custodia) in the period between the conclusion of the 
sale and delivery so dat the thing perished or de- 
teriorated. The seller was not liable for accident 
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(casus). See pexi culum rei venditae. Spccial 
roles setded the liability of the vendor when the 
buyer was later evicted from the thing by a third 
person. See evictio, stipulatio duplae. War- 
ranty against hidden defects in the thing sold was 
originally stipulated expressly by the seller; besides, 
the actio empti, as a bonae fidei actio, gave the oppor- 
nrnity to taxe imo considendon defects fraudulently 
concealed by the seller. The edict of the aediles cu¬ 
rules, as the snpervisors of the markets established 
parti cu lar provisioni for the sale of slaves and do- 
mestic animals. Above ali, the seller had to inform 
the buyer of any deiect or disease that was not ap¬ 
parent to the buyer. He was liable for all allegadons 
(dicta et promissa) he may have made about speaal 
qualities of the slave or animal or the lack of secret 
defects (even those unknown to himself). Two ac- 
tions by against him, either the actio redhibitoria for 
die rescission of the sale (the seller being obliged to 
retura the price and the buyer to restore the thing 
with accessories) or the actio quanti minoris (named 
also aestimatoria ) by which die buyer claimed resti¬ 
tutio r. of a pordon of the price paid, corresponding to 
the lesser value. The principies of the aedilian edict 
were later extended to all kinds of sale. Throughout 
die dassical period no written document was required 
for the validity of a sale contracL When made, h 
served only for purposes of evidence. Justinian or- 
dered some fortnalides for written sales, when accord- 
ing to the wiQ of die parties, the written form was a 
requirement for the validity of the sale ( instrumentum 
emptionis, instrumentum emptionale). Undl the for- 
malities were accomplished, with the assistance of a 
notary (tabellio), the parties could resdnd the sale. 
Manv reforms in die law of sale were introduced by 
Justinian.—Inst 323; D. 18.1; 182; 19.1; C. 428; 
40; 44; 45; 49; 54; 58.—See actio de modo acri, 
addictio in diem, arra, commissoria lex, commo¬ 
dum, EDICTUM AEDILIUM, EXCEPTIO REI VENDITAE, 
PACTUM DE RETROVENUENDO, PACTUM DISPLICENTIAE, 
PERFECTUS, PRETIUM, PERICULUM REI VENDITAE, VEN¬ 
DITIO, LAESIO ENORMIS, USUCAPIO PRO EMPTORE, RED¬ 
HIBITIO, SIMPLARIA VENDITIO, VACUA POSSESSIO. 
Leonhard. RE 5; Hrnnbm, DS 2; Uarnsa, DS 4, 517 
(j.r. redhibitoria) ; Pugliese, NDl 5 (s.v. emptio ) ; Biondi, 
NDl 12, 880 (s.r. vendite ); De Medio, BIDR 16 (1904 ) 5; 
Losignam, La respensabilita per custodia 2 (1905) ; J. 
Mackintosh, The Law of sele, 2od ed. 1907; E. Rabel, 
Haftvng des Vrrk aufers wegen Mangels «m Reeht, 1912; 
F. Prmgsheim, Kottf mit fremdem Geld, 1916; H. Vincent, 
Le droit des idiles, 1922; Femm, Opere 3 (1929) 49; R. 
Mesa er. Mei Comil 2 (1926) 137; idem, La gerentie contre 
les vices caches, 1930; Pringiheim, ZSS 50 (1930); 
Meylan, St Bonfante 1 (1930); G. Loceo, ibid. 3 (1930) 
363; Senardeni, ibid. 91; Buckland, LQR 48 (1932) 217; 
Albertario, Studi 3 (1936) 401; Marianne Bnscnaim, 
Lobligation de dilivrance du vendeur, 1933; Pringsheini, 
ZSS 53 (1933) 491; Flnme, ZSS 54 (1934) 328; Beseler, 
ACII 1 (1935) 335; G. G. Archi, ll tresferimenio de Ilo 
proprieti mella compravendita romana, 1934; Meylan, St 
Riccobono 4 (1936) 279; Biondi, ibid. 90; Pringsheim, 
ibid. 313; Haymann, ibid. 341; S. Romano, AnPer 10 


(1934) ; idem, Nuovi studi sui trasferimento della pro¬ 
prieti mella compravendita, 1937; Meylan, La vente, An¬ 
nales de droit et de Sciences polit, de Louvam, 1938, 447; 
C Longo, BIDR 45 (1938) ; Arno, ATor 74 (1939) 570; 
Scarlata-Fazio, RISG 1939, 216; v. Lubtou , Fsckr Ko- 
schaker 2 (1939) 113; Arangio-Ruix, ibid. 141; F. De 
Zulneta, The Roman Law of Sale, 1945; Pflnger, ZSS 
65 (1947) 205; Ronuier, Novation de Fobligation dn 
vendeur, RHD 1948, 189; W, Flnme, Eigenschaftsirrtum 
tmd Kauf, 1948; Meylan, Ser Ferrini 4 (Univ. Sacro 
Caore, Milaa, 1949) 176; Coing, Sem 8 (1950) 6; Pegana, 
AG 140 (1951) 53; E. Levy, West Roman Vulgor Law. 
1951, 127; Prmgsbeim, Actio quanti minoris, ZSS 69 
(1952) 234; V. Arangio-Rniz, La compravendita m dir. 
rom. 1 (Lexusm ) 1952. 

Emptio ab invito. Used oi an aa of a magistrale by 
which an individual is compeUed to sell his land to 
the state for the sake of public utility (construction 
of an aqueduct or a road) in retura for a reasonable 
compensation. The term “expropriation” is unknown 
in juristic Latin.—See publicatio. 

Jones, Expropriation in R. law, LQR 45 (1929); F. M. 
De Robertii, La espropriasione per pubblica utiiiti, 1936; 
U. Kiccoltni, La proprieti, il principe e Fespropriasione, 
1940; Brasiello, BIDR 44 (1937) 475; idem. Extensione 
e limiti della proprieti (Cono, 1941) 58; De Robertis, 
AnBari 7-8 (1947) 153. 

Emptio bonorum. See bonorum emptio. 

Emptio familiae. See familiae emptor. 

Emptio hereditatis. The inheritance of a living per¬ 
son or a non-existent person could not be the object 
of a sale unlike the inheritance oi a deceased person. 
Antoninus Pius granted the buyer of an inheritance 
an actio utilis against the debtors of the inheritance. 
—D. 18.4; C. 429. 

Vassatli, Miscellanee critica 1 (1913) ; Cngia, St Besta 1 
(1939) 514. 

Emptio rei speratae. The sale of a thing which is 
expected to come into existence in the future (the 
sale of a crop, an unbora child of a sbve = partus 
ancillae). The sale becomes void if the expected 
thing does not materialize. 

F. De Viiscber, Vente des choses jutures, 1914. 

Emptio spei A sale of a future thing while it is quite 
uncertain whether it will come into existence at all 
(ipsum incertum rei is the object of the transaction), 
e-g., fish to be caught by a fisherman in his next 
catch. In soch a sale, the buyer takes the full risk 
and the price has to be paid even if no fish are caught. 
—See ia ctus retis. 

Brasiello, NDl 5; Vassalli, AnPer 1913 (Miscellanea 1) ; 
F. De Visscher, Vente des choses futures, 1914; Bartoiek, 
RIDA 2 (— Mei De Visscher 1, 1949) 50. 

Emptio sub hasta. See subhastatio, venditio sub 

HASTA. 

Emptionale instrumentum. A written deed of sale. 
—See emptio. 

Emptor bonae fidei. A buyer of a thing who did not 
know that “the thing belonged to another (than the 
seller) or believed that the seller was entided to sell 
it” (D. 50.16.109), for instance, as a guardian or 
curator or representative of the real owner. 
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Emptor bonorum. See bonorum emptio. 

Emptor familiae. See familiae emptor. 

Enantiophanes. See anonymus. 

Enchiridiuro (enchiridion). An elementary handboolc. 
A juristic writing so endtled appears in the Digest 
under the name of Pomponius. A long excerpt 
thereof containing a concise outline of legal history 
and a survey of jurisprudence undl Julian is pre- 
served (not free from later alteradons) as frag. 2 
in the title of the Digest 12 "on the origin of die 
law, ali magistrates and the sequence ( successio ) of 
the jurists.” 

Berger, RE 4A, 1907; Ebrard. ZSS 46 (1925) 117; Fel- 
gcntrager, Symb. Friburgnues Lenti (1932) 369; Kretsch- 
mar, ZSS 59 (1939) 166: Scbulr, History of R. Legal 
Science, 1946, 168; Goarino, /UDA 2 (= Mil De Visscher 
1. 1949) 402; Wdss, ZSS 67 (1950) 503. 

Enucleatum ius (antiquum). Law taken from older 
wridngs. Justinian calls the law collected in the 
Digest and in his Institutes by this term. 

Ebrard. RIDA 3 (= Mil De Visscher 2. 1949) 253. 

Epanagoge (tou nomou). A collection of legal norms 
written between aj>. 879 and 886 at the initiatrve of 
the Byzantine emperor Basii the Macedonian but not 
offitially published. The compilation, built up pri- 
marily on Justiniani codification, was to lead to an 
achievement similar to that of the basilica a few 
decades later. A similar compilation called Epana¬ 
goge aucta belongs to die tenth century. 

Editi on*: Zachariae, Collectio librorum iuris Graeco- 
Romani ineditorum, 1852; J. and P. Zepot, Jus Gr.-Rom. 
3 (Athen*, 1931) p. 23 (BibL, p. XIV).—For E. aucta: 
Zachariae v, Lingenthal, lus Gr.-Rom 4 (1865) 171; J. 
and P. Zepos. lus Gr.-Rom. 6 (1931) 49; Dc Ualafoue. 
Dictianmaire de dr. canonique 5 (1951) 354. 

Epidemetica. See metatum.— C 12.40. 

Episcopalis audientia. The jurisdicdon of bishops 
insofar as it was recognized by the State. OriginaUy 
limited to spiritual matters and disputes among ec- 
desiasdcs, thougb also pracdced by the bishops with 
regard to laymen in the caparity of arbitrators, it was 
later extended to controversies among laymen in 
various instances, operating concurrenti v with state 
courts. Fluctuadng imperial legisladon limited or 
increased the jurisdictional competence of the bishops 
undl the whole matter was settled by Justinian.— 
C. 1.4; Nov. 123. 

Placentini. NDI 1, 1154; Humbert, DS 2; Steinwenter, 
RAC 1; Sitiliano-VUlanuera, Byeantion 1 (1924) 139; 
La mm ey e r. Aeg 13 (1933) 193; Volterra, BIDR 42 (1934) 
453; G. Viamara, E. a. 1937 (Milan); S t e in we nt er, Bysan- 
tiuische Zeitschrift 30 (1930) 660; Maai. AG 122 (1939) 
86; Boaek, ACII 1 (1934) 451; idem, ZSS Kan. Abt. 28 
(1939) 453; Arangio-Rtds. FIR 3 (1943) no. 183; Vol¬ 
terra, SDHI .13-14 (1948) 353. 

Episcopus. A bishop. He had full control and admin- 
istradon of Church property, induding the right to 
conclude contracts, such as leases, loans, pledges, 
emphyteuses. Property of his own acquired after 
consecration—except that from die next relatives— 


BERGER (trans, amer. no. aoc. 

belonged to die Church.—C. 1.3; 4.—See the fore- 
going item. 

Genestal, NRHD 32 (1908) 163; L. Galtier, Du rile des 
hriques dans le droit public et privi du B as-Em pire, 1913; 
Ldtner, Die Stellung des Bischofs, Fsehr Hertling. 1913; 
Volterra, BIDR 42 (1934) 453; Declareuil, RHD 14 
(1935) 33; Masi, AG 122 (1939) 86; Mochi Onory, 
RStDlt 4-6 (1931-1933) ; Ferrari. AVe* 99, 2 (1939/40) 
233. 

Epistula. A private letter. u If I send you a letter, 
it will not be yours undl delivered to you” (D. 
41.1.65 pr.). Delivery of the letter to a secretary or 
messenger of the addressee makes the latter die owner 
thereof immediately. Certain agreements, primarily 
consensual contracts (a sale, for instance), migbt be 
conduded by letter (per epistulam). A letter migfat 
also be tised by a testator in order to express some 
desires to his heir. It then had the legal value of a 
codidl (see codicilli). See efistula fideicom¬ 
missaria. An epistula might also serve for the 
acknowledgment of a debt; see chirographum.— See 

DIVORTIUM, MANUMISSIO PER EPISTULAM, NUNTIUS. 

—For offirial letters, see epistulae. 

Osiataka, RE 3, 836 (s.v. Brief ); L. De Sario, II docu¬ 
mento oggetto M rapporti privati, 1935, 37, 128. 

Epistula fideicommissaria. A letter by which a per- 
son imposed on his heir, testamentary or intestate, a 
fideicommissum in favor of a third person.—See 

FIDEICOMMISSUM. 

Epistula traditionis. See traditio chartae. 

Epistulae. (In ofsdal matters.) Offirial letters written 
by magistrates and provinrial govemors to private 
individuals.—C. 7.57. 

De Rnggiero, DE 2. 

Epistulae. (Of jurists.) Written legal opinions g i v e n 
by prominent jurists to magistrates, other jurists, or 
private persons at their request Some jurists edited 
thdr epistulae in collecdons endtled " Epistulae" 
(Labeo, Proculus, Iavolenus, Neradus, Celsus, Afri¬ 
canus, Pomponius), worics similar to Quaestiones or 
Responsa. Excerpta from epistulae oitea appear in 
the Digest in their epistolary form. 

Berier, RE 10, 1174. 

Epistulae prindpum. Answers of the emperor given 
in a separate letter to enquirers or peddoners who 
addressed themselves directly to the emperor with a 
questxon or peddon. The epistulae were issued by 
die imperial bureau ab epistulis and primarily ad¬ 
dressed to officials.—See rescripta. 

Brauloff, RE 6; Dc Rnsgiero, DE 2, 2131; Riccobooo, 
FIR 1* (1941) nos. 72. 74, 75. 78. 80, etc.; Laloscade, De 
epistulis imperatorum, Paris. 1902; Haberleitner, Philo¬ 
logus 98 (1909). 

Epitome GaL An abstract of Gaius’ Institutes, writ¬ 
ten in the Western Empire probably in the fifth 
century. It is a part of die lex romana visigo- 
thorum under the title "Liber Cari." OriginaUy it 
may have served as a book for students. 

Editioas: Seckel-Kubler in Hasdike’* Iu ris p rudentia ante- 
iustimane, 2, 2 (sixtfa «L 1927) 395; Bavien, FIR T 
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(1940) 231; M Coorat, Die Entstehung des westgothischen 
Sai au, 1905; Kubler, RE 7, 504; Albemrio, ACDR 
Ronu 1 1933 (= Studi 5, 269); G. G. Archi, Epitom* G., 
1937; Schult, History oj R. Legal Science, 1946, 302. 

Epitome Iuliani. See novellae iustiniani. 

Epitome ton nomon. A private collectiori of laws di* 
vided into fiity tities, probably written about aj>. 930 
in Greek, composed of excerpti from Justiniani codi¬ 
ri cati on and later imperial enactments. The original 
title of the compilation is “Ecloge of laws presented 
in an epitome/’ 

Editio as Zachariae, Ius Graeco-Romanum 2, 265; J. 
and P. Zepos, Ius Gr.-Rom. 4 (1931) 263.—Mortreuil, 
Hist. du droit bysantin 2 (1844) 372. 

Epitome UlpianL See ulpianus, tituli ex corpore 

ULPIANI. 

Equester. See equites, aes equester, ordo equester. 

Equestris dignitas. In the later Em pire the eques- 
trian rank.—C. 12-31. 

Equites. Knights, per sons of equestrian rank. Origi- 
nally equites were cavalrymen. Horses were pro- 
vided either by the state ( equites equa publico) or 
bought from a spedal allowance (aes equestre). 
Another allowance was granted for the maintenance 
of the horse (aes hordlarium). Later, cavalrymen 
frequently pro vided their own horses ( equites equo 
privato). Service in the cavalry was iavored by the 
state and enjoyed various privileges. The equites 
were originally organized in eighteen equestrian units 
(centuriae). Eventually thev developed into a dis¬ 
tinet sodal class, in particular when the lex Sem¬ 
pronia (122 b.c.) gave them the right to serve as 
jurors in crimina! trials, with the exdusion of the 
senators. The equites became a nobility of rich men 
who obtained their wealth from c o mm ercc (iorbidden 
to senators) and tax farming (see pubucani), a 
capitalist nobility, lower in rank than the senatoria! 
class but with gradually increasing influence in ad¬ 
ministra tion and politics. The connection with cavalry 
Service was broken; the possessi on of a considerable 
wealth became dedsive. The lex roscia (67 b.c.) 
fixed their patrimonial census at 400,000 sesterces. 
Augustus reorganized the equestrian body. There- 
after h played an ever increasing role in sodal and 
political life, since the high positioris in the admin- 
istrazion of the Empire were covered by per sons of 
equestrian rank. The golden ring which in the time 
of die Republic was the distinguishing mark of sena¬ 
tors and equites (ius anuli aurei) became an exdu- 
sively equestrian distincti on. Through the occupadon 
of the most i m portant posts in the imperial chancery 
after the reform by Hadrian their influence grew stili 
greater.—See clavus latus, angustus clavus. 
Kubler, RE 6; Cagnat, DS 2; Bart ocrini , DE 2; De 
Robertii, NDI 5; Matdngly, OCD; C W. Keye$, The 
rise of the e. in the third eentury, Princeton, 1915; R. H. 
Lacer, The equestrian officials of Trajan and Hadrian, 
1917; A. Stein Der rom. Ritterstand, 1927; B. Jennr, 
Der rom. Ritterstand. 1936; De Laet, La eomposition d* 
Tordre equestre, Rev. Belge d* Philol. et fHisi. 20 (1941) 


509; Zwicky, Die Verwndung des Militors m der Ver- 
waltung der rom. Kaiseneit, 1944, 54. 

Equites legionis. Cavalrymen—normally 300— 

attached to a legion. They were divided into ten 
turmae (with 30 horsemen) and thirty decuriae.' — 
See ALA, TURMA. 

Kubler, RE 6, 279. 

Equites singulares (principis, Augusti). Cavalry¬ 
men in the Service of the emperor as his bodyguard. 
Cagnat, DE 2, 789; Liebenam, RE 6, 312. 

Erdsd (hercisci). See dividere, actio familiae 

EROSCUNDAE. 

Ereto non dto. An andent term for joint, not divided, 
ownership (familial communit}’).—See consortium. 
Levy, ZSS 54 (1934) 276; De Zuineta. JRS 25 (1935) 19; 
Solazzi, ANop 57 (1935) 126 ; 58 (1937) 76; E. Schlechter, 
Contrai d* sociiti, 1947, 196 (BibL); Beseler, Scr Ferrini 
3 (Unir. Sacro Coore, Milan, 1948) 281; Wdu, Fsckr 
Schuis 1 (1951) 84. 

Eremodidum. The tmexcused ab sene e of a party to 
a trial in court. In later law, the proceedings were 
condnued m favor of the party present in spite of 
the absence of the adversary. The contumadous pro- 
cedure was thoroughly reformed b}’ Jusdnian.—See 
ABSENS, CONTUMAX. 

Kipp, RE 6; Humbert, DS 2; A. Steinwenter, Versaumnis- 
verfahren, 1914; L. Aru. II processo contumaciale, 1934. 

Erepticium. See ereptorium. 

Ereptorium. An inheritance or legacy which is not 
given ( eripitur — taken away) to an hdr or legatee 
because of his unworthiness ( indignitas ), in certain 
instances of bad behavior towards the deceascd. See 
indignus. The inheritance or legacy went to the 
flsc in most cases. 

Leonhard, RE 3 (s.v. bona c.) ; Humbert, DS 2 (s.v. 
ereptitmm). 

Ergastulum. A workhouse into which lazy or un- 
trustworthy slaves were put by their masters and 
forced to work. Ergastularii = either the watchmen 
or the inmates.—See vinctus. 

Mau, RE 6. 

Ergolabus. (In later imperial constitutions.) One 
who contracts to con stru et a building or to perform 
a work (opus) with his own materials and workers. 
The contract is a locatio conductio operis faciendi. 
Syn. (in dassical language) redemptor operis. —C 
4.59. 

Eripere. To take away something from another either 
by force (vi) or legally as when a person is deprived 
of illegal profits (eripere hereditatem). —See erep- 
TORIUM. 

Erogare (erogatio). To expend, to lay out. In cer¬ 
tain legal situations involvi ng two or more per sons, 
as, e.g., in a paitnership, common ownership, or com- 
mon inheritance, whatever one has expended in favor 
of ali was computed with the gains which he made for 
himself without sharing with the others. 

Erogatio. (In railitary administradon.) Distribution 
of military supplies (of food = erogatio annonae mili- 
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toris, of dothes — erogatio vestis militaris ). Erogator 
— the who rnzA* rhi» distribution.—C. 12.37 

Errare. To be mistaken, to ignore, sot to know certam 
legally important tacts, to believe in what is untrue 
and to act a c c o rdingiy. A person acting in error = 
er r an s. Errantis nullo voluntas — “the (expressed) 
will of a person who is in error, has no (legal) force” 
(D. 320).—See exxox. 

Eriardt. ZSS 58 (1938) 167. 

Erro. A vagrant slave who leaves his master’s honse 
in order to roam about, and who, arter spending his 
money, returas to the master. 

Error. A false knowledge or want of knowledge of 
legally impor tant drcumstances, taenia 1 or juridica! 
(error facti, error iuris ). Syn. ignorantia. An error 
may occur in unilateral (testamenta) and bilateral 
acts (contracts). It creares a diverg en ce between the 
will of a person and the manifestation of his will in 
spoken or written words. One thing is dedared as 
wanted whereas another is really wanted. In a testa- 
ment an error concerning the benefidary (e^., an¬ 
other name is written than that of the person to whom 
the testator wants to make a gift) or die bequest (an¬ 
other thing is mendoned as bequeathed than the one 
intended) renders the whole disposidon void. In 
c ontra ctual reladons error may invalidate the trans- 
action under certain drcumstances. Oniy an excus- 
able error is taken into consideration in favor of the 
person acdng in error, however, and then soleiy an 
error which conc em s such an essentia! element of 
the transaedon that it must be assumed that he would 
not condude it at all had the error not occnrred. 
These are problems which cannot be resolved in 
general tenns, but must be judged individuaHy in 
each concrete instance. The error of a person may 
serve in certain situadons as an evidence of his acting 
in good faith (bona fide ) and furnish the basis for a 
restitutio in integrum, or, wfaen a payment was made 
in the erroneous assumpdon of a debt, for a condictio 
indebiti.—D. 22.6; C. 1.18.—See causae fxoxatio, 

CONDICTIO INDEBITI, DEMONSTRATIO FALSA. 

R_ Allain. L'erreur, These. Paris. 1907; R. Leoohard. 
imum, 1907; Schola, ZSS 33 (1912); idem, Gtdackt- 
niuehrifi fur Stcktl. 1927; OonatstL AG 86 (1921) 223; 
Lauris, RDCiv 19 (1927) 313; Riceobooo. BIDR 43 
(1935) 1; P. Voci. L'e rr ore nel irr. rem.. 1937; idem, 
SDHI 8 (1942) 82; Kadea. Fsekr Kosckoier 1 (1939) 
334; Siraotuu», ibid. 359; P. F. WUches, De errert com¬ 
muni m ture rem. et canonico, Rame, 1940; Riccsbooo, 
Scr Ferrim (Univ. Paria. 1946) 35; Sol arri . Condictiones 
e errore. Attat 62 (1947/8): FI ume. Festsckr. ScImLs 1 
(1951) 209; Dulckeit. ibid. 175; F. Scfawarz. ZSS 68 
(1951) 266; idem. Die G nmdlag e der condictio, 1952, 65. 

Error advocatorum. Mistakes or false allegadons 
made by advocates ia their written sta tem e n ts. They 
do not prejudice the truth” (C. 25.3.).—C. 25. 

Error calculi (computationis). An error in calcula- 
don. If it occurs in a judgment and is fully evident. 
no appeal is necessary. The judge himself may cor- 
rect it In public administration, error calculi is 


without any lega! effeci A reexaminadon and cor- 
recdon ( retractatio ) is admissible even nitor ter. or 
twenty years.—C. 2-5. 

Error facti. Ignorance or false knowledge of a facL 
Syn. ignorantia facti. An. error (ignorantia) heris. 
It is said that unlike ignorantia iuris an error facti 
non nocet (C 1.18.7), to wit, it may be aDeged as 
an excuse and in certain instances produce die nuDity 
of the acL The ruie was not generally applied.— 
See exxox. 

Error in corpo r e. An error concerning the thing to 
which a legal transaedon r efer s (eg., the boyer 
believes he is b u y ing the siave Stichus while the 
seller means another). 

FI ume. Fsekr Sckml: 1 (1951) 244. 

Error in corpore hominis. See exxok in fexsoxa. 

Error in iure. (Error iuris.) See ignorantia iuxis. 

Error in materia. See exxox in substantia. 

Error in negotio. An error which concerns die trans- 
aedon itself (e^., one party believes he is buying an 
immovable while the other wants to lease it). Such 
an error makes die transaedon void. 

Error in nomine (nominis). A mista kc made in the 
mendon of a name (of an heir, a legatee, a slave 
bequeathed or a siave to be manumitted by the lega¬ 
tee). — See DEMONSTRATIO FALSA, NOMEN. 

Flume, Fsekr Scknls 1 (1951) 244. 

Error in persona. An error concerning the person to 
whom a testator wants to make a gift or with whom 
one wants to a transaedon. The testamen- 

tary disposidon or the transaedon is void if in the 
concrete instance the idendty of the person is of 
particu lar import. Syn. error in corpore hominis. 

Error in substanda. Occurs when the mistake con¬ 
cerns the substance, nature or econo m ic funedon of 
the thing involved (eg., buying vinegar instead of 
wine). Syn. error in materia. 

Tharer. ACDR. Home. 2 (1935) 409; Rume. Fsekr SckuU 
1 (1951) 248. 

Error iuris. See ignorantia iuris. 

E r r or is causae probatio. If a Roman woman who 
married a p er eg rin e under the er ro n eo u s assumpdon 
that he was a Roman Citizen, proved ber error , the 
marriage remained valid. and the husband and cfail- 
dren became Roman cidzens.—See causae pxoxatio. 

Erus. The owner, master of a Household 

Eudoxms. A law professor in Beirut, about tbe be- 
ginning of the sixth century arter ChrisL He was 
the founder of a fanrilv of famous Byzantine jurists, 
among them bis son, Leondos, and a prandson, 
Anatolius 
Kabler, RE 6, 927. 

Eunuchus. Emasculated. See castratio. In Jus- 
tinian law eunuchs were not alkrwed to marry or 
make an adoption. These restric tion s did not exist 
in the rla «ira 1 law. Eunuchs were able to make a 
testament, however.—C 4.42. 

Hoc. RE SuppL 3. 449; Boante. AG 101 (1929) 3. 
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Eustathios. See feira. 

E va nescere. To vanish, to lose -validity, to become 
void. The tenn is applied to testamentary disposi- 
tions and to contractual bindings. Actio evanescit an 
aedon which though originally available lost its ap- 
plicabilitv in a concrete case. The term is considered 
sospect as to its classicality. 

Goiraeri-GtatL, St Riccobono 1 (1936) 719. 

Evectio. An offidal pennission to use the imperial 
post. Svn. diploma. —See tractoria. 

Seeck, RE 4, 1839; Humben, DS 1, 1661 

Eventus. The legal effect of a transacti on or a trial 
With regard to wrongdoings, eventus ( = the issue) 
is opposed to the intendon (design) 'of the wrong- 
doer.—See exitus, animus. 

Evictio. (Frotn evincere.) Occurred when a seller 
sold a thing which did not belong to him and the 
buver was later evicted by the real owner. When 
ownership over the thing sold was transferred by 
mancipatio the buver had the actio auctoritatis against 
the seller in case of evicdon. Ii there had been no 
mancipatio (the thing being a res nec mancipi, for 
instance), the seller used to promise by stipulatio to 
pay the buver double the price ( stipulatio duplae) or 
make a simple stipulatio {stipulatio evictionis or de 
evictione) by which he guarameed the buyer peaceful 
use of thing sold ( habere licere) and promised to pay 
the buyer any damages he incurred by evicdon. In 
a later development the buyer could avail himself of 
the actio empti for damages independently of a pre- 
ceding stipulatio. Liability for eviction, which became 
a legal element of the sale, could be exduded by a 
spedal agreement. pactum de non praestanda evic¬ 
tione.—Evictio might also occur when a thing be- 
longing to another wa3 given as a dowry or as a 
pledge ( fiducia, pignus) by the debtor.—D. 21.2; 
C 8.44; 45; 10.5.—See emptio venditio, evincere, 
actio auctoritatis, laudare auctorem, datio in 
solutum. 

Hnmbert, DS 2 ; Phano, De evictione in iure rem., 1901; 
De Medio, BIDR 16 (1904) 3; De Franeisci, L'evisione 
delta res date m solutum, 1913; Guaraeri-Chati, AnPal 8 
(1921) 383; Girard. Melanoes 2 (1923) 1; Kamphuisen, 
RHD 16 (1927) 607; Ricca-Barberis, St Riccobono 2 
(1930) 127; idem, L’evisione nella datio in solutum, 1931; 
Kaser, ZSS 54 (1934) 162; E. Albemrio, Studi 3 (1936) 
481; Erbe, Pjondreckt und Eviction, Fsekr Koschaker 1 
(1939) 479; Meylan, RIDA 3 (= Mei De Vissektr 2, 
1949) 193. 

Evictionem praestare. To indemnify a buyer who was 
evicted by a third person from the thing sold.—See 
EVICTIO. 

Evidens. Manifest, obvious, evidenL The term is 
used with preference by Justinian and his compilers. 
Gtaraeri-Chati, Indic <* (1927) 36; E. Albemrio, Studi 
1 (1933) 322. 

Evidentissimae probationes. Evidence which fully 
proves the truth of an alleged fact or righL It is 
a typica! Justinian expression, frequently interpolated 


in dassical texts.—See apertissimus, probationes. 

Gtameri-Chati, Indice * (1927) 36 (BibL). 

Evincere. See evictio. Evincere occurs not only 
when a third person claims ownership of a thing 
from the buyer, but also when he claims an usufruct 
or a servitude. With regard to slaves evincere is 
used not only when the third person asserts that the 
slave is his, but also when he claims that the slave is 
a free person {evincere in libertatem). 

Evocati. Persons who in case of emergency assumed 
military Service for as long a time as the state re- 
mained in danger. Under Augustus they became a 
separate unit {evocati Augusti, Caesaris) of soldiers 
who had already served their time, under the com- 
mand of the praefectus praetorio. Some of the evo¬ 
cati w ere appointed for spedal Services in the im¬ 
perial palace or in the office of the praefectus prae¬ 
torio, others were distributed among the legions for 
spedal functions of a non-military character or were 
sent to the provinces on spedal missions. The pur- 
pose of the institution was to use able persons with 
military experience for further offidal Service. 

Fiebiger, RE 6, 1143; Cafnat, DS 2; De Ruggiero. DE 2. 

Evocatio. The summons of a party or a witness to a 
trial by a magistrate in the proceedings cognitio extra 
ordinem. It could be made orally by denuntiatio 
when the person involved lived in the same aty, 
otherwise by a letter {litteris) or by a public an- 
nouncement {edicto) if his domidle was unknown. 
Syn. (in a few instances) vocatio. —See edictum 
PEREMPTORIUM. 

A. Steinwenter, Versaumnisverfakren, 1914, 8; L. Aru, 

Procedura contumaciale, 1934, 98. 

Ex. Added as a prefix to the title of an imperial 
offidal who was no longer in Service (e.g., ex prae¬ 
fecto praetorio, ex comite, ex proconsule). 

Ex aequo et bono. See bonum et aequum. 

Ex asse heres. An heir to the whole estate. Ani. ex 
parte. Ex semisse heres = an heir to a half of the 
estate.—See dodrans, semuncia. 

Ex die. See dies, manumissio sub condicione. 

Ex fide bona. In conformi ty with good faith, honesty. 
AnL ex iure Quiritium = according to the striet law. 
—For ex fide bona in the procedural formula, see 
i udi cia bonae fidei. —See BONA fides. 

Sinaisiri, St Riccobono 4 (1936) 57 (for ex L Q.). 

Ex lege. According to a statute (law). It is to be 
understood "both according to the intendon {sen¬ 
tentia) and to the words of the law” (D. 50.16.6.1). 

Ex post facto. From a later event. It refers to a fact 
or event subsequent to a legal situation, resuldng from 
an agreement or a unilateral act (a legacy or dona¬ 
ti on). From {ex) that fact or event (for instance, 
the fulfillment of a condition), condusions are drawn 
as to the validity of, or a change in, the former legal 
situation.—See praeterita, initium. 

Berger, Seminor 7 (1949) 49/ 
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Ex re alicuius. (Acquisitione made) from another’s 
means. In particular ex re patris is applied to what 
a son acquired at the father’s expense, apart from 
what the son acquired from other sources. A similar 
distinction separates what a slave acquired ex re 
domini (= from his master’s means) from what he 
gained ex opera sua (= by his work).— Ex re sua 
= (acquisitions made) from one’s own property. 

Ex re usufructuarii. See servus usunucTuaxius. 
Berger, Philologus 73 (1914) 69. 

E x ac t io. (From exigere.) Taking legal measures 
against a debtor for the recovery of a debt enfordng 
payment legally. With regard to payments owed to 
the state (taxes), exactio tributorum = the levy, col¬ 
lecti on by the competent officiali or authorized per- 
sons. Enfordng payment of public debts in a higher 
measure than was legal = superexactio. —C. 10.19; 
20.—See privilegium exigendi. 

Exactor. A collector of taxes and other payments due 
to the state.—In public administration exactor indi* 
cates an inspector, a superintendent of public build- 
ings and works ( opera publica).—C. 12.60. 

Louu-Lucas, DS 2; De Rufgiero, DE 2, Seeck, RE 6, 
1542; Lammen, RE 4A. 973. 

Exaequare (exaequatio). To make different legal 
institutions or enactmems equal in their legal force. 
According to Justinian’* stat ement, for instance, fidei¬ 
commissa exaequata sunt to legades ( legatis ) in ali 
respects. By the lex hortensia de plebiscitis the 
plebisdtes were dedared equal to statutes passed by 
the assemblies of the whole people. 

Exauctorare. To discharge a soldier from the senrice. 
The term is used of both bonorable and dishonorable 
discharges.—See missio. 

Excantare fruges. To enchant the produce of an- 
other’s fidd by magical formulae in order to deprive 
the land of its fertility and to transfer the fruits to 
the enchanter’s plot. Such sorcery was punished as 
a crine according to the Twelve Tables. 

F. Bcckmano. Zauberei und Reekt m Roms Fruhseit, 
1928, 5. 

Excellentia. Excellency. An honorary title of the 
praefectus praetorio. 

Excellentissimus (vir). A general title appearing in 
imperial constitutions of the late Exnpire in connec* 
tion with high dignitaries. 

Excelsa sedes. The office (court) of the praefectus 
praetorio .—C. 12.49.. 

Exceptae personae. Certain persons or groups to 
whom some legal prohibitioni were not applied. 
There was no general rule establishing the persons 
thus privileged, the pertinent statutes designated the 
exceptae personae only within their own domain. Of 
particular importance were the rules conceraing ex¬ 
ceptae personae of the lex cincia on donationi. It 
admitted gifts—beyond the limitationi established in 
the statute—in favor of the donor’s fiancee, the wife, 
relatives until the fifth degree and some of the sixth 


degree, the patron, the ward, and some other persons. 
—See lex cincia. 

Rkcobooo, Mil Girerd 2 (1912) 415. 

Exceptio. A defense opposed by the defendant to 
the plaintifFs daim to render it ineffective and ex* 
clude the defendant's condemnation as demanded by 
the plaintiff in the intentio of the procedural for* 
mula. Fonnally the exceptio was a clause in the 
formula containing an assertion of the defendant who, 
without denying the plaintiff i daim in prinriple, 
opposed to it a legal provision (e.g,, exceptio legis 
Cinciae, or legis Plaetoriae) or a fact not alleged 
by the plaintiff. Thus, for instance, the detendant 
asserti that he owes the sum claimed by the plaintiff, 
but according to a spedal agreement {pactum de non 
petendo) the plaintiff assumed the obligation not to 
sue for the money. The defendant’s objection made 
during the proceedings in iure, is inserted into the 
formula as a negative condition, to wit, the judge 
may condenm the defendant “if there has not been 
an agreement that the plaintiff wtil not bring an 
action.”—In the interdictal proceedings the exceptio 
is induded in the interdict itself in the form of a 
negative conditional clause giving the defendant the 
right to disregard the praetor's order if the fact men- 
tioned in the clause occurred. Some exceptions are 
an integral part of the interdict (e.g., exceptio vitiosae 
possessionis, exceptio annalis), others were inserted 
in a spedfic case by the praetor upon the request of 
the defendant. With the disappearance of the fonnu* 
lary procedur and the interdicti in their dassical 
form, exceptio became any kind of defense applied 
by die defendant in order to paralyze, peremptorily 
or temporarily, the plaintiff s daim.—Init. 4.13; D. 
44.1; C. 7.40; 8J5.—Texts in which literal quota- 
tions of exceptions occur in the Digest are listed in 
Vocabulorium luris prudentiae Romanae 2,662 and 5, 
450.—See ore exceptionis, denegabe exceptionem, 
nocere. In the following presentation the different 
ltinds of exceptions are treated under exceptiones, 
the spedfic exceptions under exceptio. 

Seckd, m Heumann'i Handlexihon su de* GuetUi (1907) 
180; Weager, RE 6; Ftrrim, NDl 5; Wlassak, Ursprung 
der r&m. Emrede, Fg L. Pfaff, 1910; E. Weiss, Fsckr 
Wack 2 (1913) ; j. Petran-Gay, Exceptiones et praescrip¬ 
tiones, Paris, 1916; Biondi. AnPal 7 (1920) 3; Gtoraeri- 
Gtati. St Peroesi, 1925, 245; Kipp. ZSS 42 (1921); R. 
Dfill, Der Gitegedanke, 1931, 193; F. De Martino. Ginris- 
dinone, 1937, 83; Ramos, AHDE 16 (1945) 720; Solaro. 
AG 137 (1949) 3; Levy, lura 3 (1952) 157. 

Exceptio cognitoria. An exceptio by which the de¬ 
fendant denied the plaintiff s right to be a co gni t os 
m the trial, other because the prindpal creditor was 
not able to appoint a n or because the 

cognitor had not the qualifications to represent an* 
other.—See cognitor, exceptio procuratoria. 
Lencl, Edict um perpetuum * (1927) 502. 

Exceptio conventionis. Functions the same way as 
exceptio pacti and is based on a spedal agree m ent 
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which excludes tbe plaintifFs claim. Analogous is 
exceptio transactionis. 

Exceptio curatoria. As exceptio by which the de¬ 
fendant denies the plaintifFs right to act as a curator 
of die real creditor. 

Exceptio dolL This was opposed by the defendant 
sued for the fulfillment of an agreement and based 
on the allegation that the plaintiff had acted fraudu- 
lently {dolo). The fonnulary wording of this ex¬ 
ceptio was: n in ea re nihil dolo malo Auli Agerii 
(of the plaintiff) jactum sit (= “if in this matter no 
fraud has been committed by the plaintiff”)- The 
exceptio doli was strengthened by an addirional clause, 
attached to the foregoing words, “neque fiat” which 
refers to the actual action of the plaintiff in the sense 
“nor is being committed by him,” Le., that his suit 
itself is not a fraud (isequitable). About this general 
applicabilitv of the exceptio doli it is said: “he who 
makes a demand which may be broken down by an 
exception whatsoever, commits a fraud” (D. 44.4. 
2J>). Therefore an exceptio doli can be opposed. 
Thus by the initiative of the praetor and the jurists 
the exceptio doli, originallv a mereiy procedural meas- 
ure, acquired a positive function, promoting the de- 
velopment of the substantive law through the pro¬ 
tectior. of formless agreeroents not recognized by the 
ius civile (additional agreements connected with the 
transfer of property through mancipatio, constiration 
oi servitudes, agreements attached to a stipulatio, and 
so on). A maxim gained currency that the exceptio 
doli is implied in the bonae fidei iudicia (D. 24.321), 
inasmuch as the judge has to decide on grounds of 
good faith, which gave him the opportunity to take 
into consideration ali elements which might let the 
plaintifFs claim appear inequitable. To those ele¬ 
ments belonged not only fraud committed at the con- 
dusion of the transacti on but also all circum stances 
which qualified the suit itself as being against good 
faith. Therefore, the insertion of an exceptio doli 
into the formula which contained already the clause 
"ex fide bona” was superfiuous. The mechanism oi 
the exceptio doli allowed the judge to consider coun- 
terdaims oi the defendant (such as expenses he made 
on the thing daimed by the plaintiff) and condemn 
the defendant only for the balance (see compen¬ 
satio). —D. 44.4.—See dolus, iudicia bonae fidei, 

1ETENTIO. 

Kltinfeller, RE 5 (s.v. dolus); Vita, NDI 5, 144; E. 
Costa, La t. d., 1897; Biondi, AnPal 7 (1920) 5; Beseler, 
ZSS 45 (1925) 245; Riccobono, AnPal 14 (1930 ) 405, 
437; E. Pr ot et ti , Contributi alio studio deirefficacia delFtJ., 
1948. 

Exceptio intercessionis. See senatusconsultum 

VELLEZANU1C. 

Exceptio iurisiurandi. See iusiubandum volun- 

TAXIUM. 

Exceptio iusti dominii An exception of which the 
owner of a thing at ius civile could avail himself 


against a plaintiff who based his claim for recovery 
of the thing on possession only (actio Publiciana in 
rem). 

Exceptio legis Cinciae. See lex cincia. 

Exceptio legis Falcidiae. See lex falcidia. 

Exceptio legis Plaetoriae. See lex plaetoxia. 

Exceptio litis dividuae. This may be opposed when 
the plaintiff after having sued for a part of the debt, 
claims the remainder thereof in a second trial during 
the same praetorship. The exception is diiatory, the 
plaintiff having to expect the next praetor's term of 
office. A similar exceptio is the exceptio litis resi¬ 
duae, applicable when a plaintiff who has several 
claims against the same defendant sues only for one 
of them in order to vex the latter with another trial 
under the same praetorship. 

Bucklasd, RHD 11 (1932) 311. 

Exceptio litis residuae. See the foregoing item. 

Exceptio metus (de metu, quod metus causa). An 
objection by the defendant that he assumed the obli- 
gation for which he is sued, under duress (metus). 
—D. 44.4.—See metus. 

Exceptio ne praeiudicium hereditati fiat. See here- 
ditatis petitio. 

Exceptio non adimpleti contractus. The defendant’s 
objection that the plaintiff did not fulfill his duties 
redprocally assumed in the contract on which he 
based his claim. 

R. Cassia, De Fcxception tirce de Finsxicution, 1914. 

Exceptio non numeratae pecuniae. This exceptio, 
analogous to the foregoing. is of later origin. The 
deiendant objects that he did not receive the money 
from the plaintiff for the restitution of which he is 
being sued. Such things happened when the debtor 
issued a written document for a- debt before receiving 
the money.—C. 420.—See querela non numexatae 

PECUNIAE. 

Platon. NRHD 33 (1909) 452; Suman, AVen 78,2 (1919) 

225; Kreller, St Riccobono 2 (1936) 285. 

Exceptio pacti (conventi). An exceptio based on an 
addidonal agreement between creditor and debtor 
which modified the original obligadon, as, for in- 
stance, not to claim the debt in a judidal trial at all, 
or within a certain time. In the latter case the ex¬ 
ception was diiatory. 

Bioodi, AnPal 7 (1918) 50; Koschaker, Abhandlungen 

sur antiken Recktsgeseh., Fsck Hanausek, 1925, 139. 

Exceptio pigneraticia. Mentioned in a spedfic case 
of an action brought for drvision of common property 
(actio communi drvidundo) by a co-owner against his 
partner to whom the claimant had pledged his por- 
tion. The exceptio is opposed by the pledgee co- 
owner in order to be taken into consideration by the 
judge at the division.—See exceptio rei ante pig¬ 
neratae. 

Last, GrZ 36 (1909) 457. 

Exceptio procuratoria. The counterpart to the ex¬ 
ceptio cognitoria in the case that the creditor is repre- 
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sented in a trial by a procurator. Through this ex¬ 
ceptio the defendant objects that the plaintifFs 
representative has no right to act as a r eprese n tative 
(,procuratorio nomine). The exceptio is dilatory, 
the creditor having the opportuirity to sne again either 
personally or through another representative.—See 

EXCEPTIO COGNITORIA, PROCURATO» (in a civil trial). 
Solazzi. RISC 83 (1949) 60. 

Exceptio quod metus causa. See exce p tio me t us . 

Exceptio rei ante pigneratae. This served the pro- 
tection of the rights of a creditor to whom the debtor 
had pledged a thing, against another creditor to whom 
the same thing was hypothecated later.—See pignus, 

HYPOTHECA. 

Exceptio rei in iudidum deductae. See exceptio rei 

IUDI CATAE. 

Exceptio rei iudicatae. An exception opposed by the 
defendant and based on the fact that he had been 
sued for the same thing ( eadem res) in a previous 
trial and a judgment had been passed in die matter. 
Identity of the plaintiffs was not necessary since the 
exceptio might be used against the successor of the 
daimant in the trial. There was a maxim: “Good 
faith does not permit that the same thing be claimed 
twice” (D. 50.17.57). The most i m p o rt a nt point 
in the application of this exceptio was the iden¬ 
tity of the claims (eadem res). A simi lar exceptio 
was the exceptio rei in iudidum deductae which was 
available when in the first trial a judgment had not 
been rendered but the joinder of issue ( litis contes¬ 
tatio) had been reached.—D. 44.2.—See bis ibem 

EXIGERE, RES IUDI CATA, LITIS CONTESTATIO. 

EUele. ZSS 21 (1900); Leonhard. Fg Dakn 2 (1905) 65; 
Manenti, BIDR 21 (1909) 139; Weus. Fschr Wack 2 
(1913); Ffluger, ZSS 43 (1933); Gnarneri-Citati, BIDR 
33 (1923) 204; Siber, ZSS 65 (1947) 1. 

Exceptio rei litigiosae. See res litigiosa. 

Exceptio rei venditae et traditae. An exceptio op¬ 
posed by the defendant sued for the delhrery of a 
thing of which the plaintiff asserta to be the owner. 
The defendant, on his part, objects that he bought 
the thing and that it was delivetxd ( tradita ) to him 
by the seiler.—D. 21.3. 

Ferrirn, Oprrt 3 (1929, ex 1891) 275; Last, GrZ 36 (1909) 
490; J. Gotrrars, £. r. v., Thete, Lataume, 1939. 

Exceptio restitutae hereditatis. Connected with 
fideicommissum hereditatis. The heir who ac- 
cording to the testator's disposition handed over the 
whole estate to a fideicommissarius when sued for the 
testator’s debts might oppoac the exceptio restitutae 
hereditatis, and similarly he was rxposed to this ex¬ 
ceptio if he sued a debtor of the testator. In earlier 
law, when the rule semel heres semper heres was 
strictly observed, the heir could avoid any risk by 
demanding a cautio for indemnity from the real suc¬ 
cessor. The senatusconsultum treseluanum es- 
tablished the liability of the fideicommissarius which 
made superfluous special agreements between the in- 


stituted heir and the real benefidary to whom he 
delivered over the inheritance. 

Exceptio s e na tus c o nsulti Macedoniam. See sena¬ 
tusconsultum MACEDONI ANUM. 

Exceptio senatusconsulti Trebelliam. See senatus¬ 
consultum TRESELUANUM, EXCEPTIO R ES T I T U TAE 
HEREDITATIS. 

Exceptio senatusconsulti VelleianL See senatus¬ 
consultum VELLEIANUM. 

Exceptio transactionis (transacti negotii). Has a 
srmilar function as the exceptio pacti or exceptio con¬ 
ventionis. It may be opposed by die defendant if the 
plaintiff sues for a debt on which he conduded a 
modirying transacti on with the former. 

Exceptio tutoria. An exceptio opposed to the plaintiff 
on the allegadon that he is not the guardian of die 
person in who se name he is suing.—See exceptio 
curatoria. 

Exceptio vitiosae possessionis. Applicable in pos- 
sessory interdias. The actual possessor of a thing 
is proteaed in his possession against anybody except 
the case that he himself acquired possession from his 
adversary (i.e., the daimant in the interdictal pre- 
ceeding) in a defective way (vitiose ).—See inter¬ 
dictum un possidetis, clandestina possessio, pos¬ 
sessio IN i USTA. 

Exceptiones annales. In actions which lie only for 
one year in lavor of the daimant, the defendant may 
ask for an exception that the one-year period elapsed 
when the suit was brought after this period. In the 
domain of interdias some of them contained a clause 
dat the praetor’s order is valid only if issued within 
a year after the faa against which the plaintiff remon- 
rtrates (exceptio annalis). —C. 7.40.—See actiones 

TEMPORALES. 

Exceptiones tivilea—honorariae. Excepdons which 
are based on the ius civile (statutes, as, e^j., excep¬ 
tiones legis Cinciae, Plaetoriae, or senatusconsulta, as, 
e^., exceptiones senatusconsulti Macedoniam, Vel¬ 
isioni) are distinguis hed from excepdons of prae- 
torian origin, introduced either in the praetorian edici 
or granted in a sperific case, exceptiones in factum. 

Exceptiones dilatoriae. Excepdons valid only for a 
certain space of time, for instance, the exceptiones 
pacti based on an agreement by which the plaintiff 
bound himself not to sue the debtor within a certain 
time. When the time fixed elapsed, the exceptio 
was without effecL Syn. exceptiones temporales. 
Ant exc ep t i ones PEREMPTORIAE (perpetuae). 

IGpp, ZSS 42 (1921) 328; Solasi. AC 137 (1949) 3. 

Exceptiones in factum. Excepdons granted by the 
praetor in sperific cases, although not established 
either by law (in statutes or senatusconsulta) or in 
the praetorian edict. The insertion into the formula 
was dedded by the praetor after a thorough examina- 
tion of the case (causa cognita). 

Biondi, AnPat 7 (1918) 50. 
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Exceptiones in personam. A term not evidenced in 
the sources, but applied in literature as opposite to 
EXCEPTIONES IN SEX. 

Exceptiones in rem (scriptae). Exceptions which 
may be opposed to any claimant if the tra n sa ct ion on 
which the suit is founded was essentially defective, as, 
e^., in die case of duress under which the defendant 
assumed an obligation. Thereiore such exceptio was 
effective also against a plaintiff who did not take pan 
in the act of force exerdsed on the debtor. Ant. 
exceptiones in personam (a term coined in litera¬ 
ture) when the exceptio could be set forth against 
one plaintiff only for an action in which he partid- 
pated. as the exceptiones for fraud ( exceptiones doli ). 
A counterpart to this distinctior, are the exceptiones 
personae cohaerentes and rei cohaerentes. 

Exceptiones peremptoriae. Exceptions which "are 
valid at any time and cannot be evaded” (Gaius, Inst 
4.120) when opposed by the defendant Such excep¬ 
tions, ii suffidently proved, make the plaintiff s daim 
void Most exceptiones are peremptory; thus, e.g., 
exceptio metus, exceptio rei indicatae, exceptions 
based on sta tutes or senatusconsulta. Syn. excep¬ 
tiones perpetuae; ant exceptiones dilatoriae ( tem¬ 
porales ). 

Kipp, ZSS 42 (1921) 328; Devilla, StSas 19 (1942) 92; 
Solani, AC 137 (1949) 3. 

Exceptiones perpetuae. See exceptiones peremp- 
toxiae. 

Exceptiones personae cohaerentes. Exceptiones 
which only the defendant himself (not his sureties) 
may oppose, as, for instance, the exceptio “quod 
facere possit" available to a parent, patron or partner 
to the effect that he be condemned to an arnoum 
within his means (see beneficium competentiae), 
the exceptio bdng strictly personal. Ant excep¬ 
tiones rei cohaerentes, which are available also to 
sureties for they impugn the matter of the contro- 
versy itself, sudi as, for instance, exceptiones doli, 
iurisiurandi, rei indicatae, metus, etc. 

Exceptiones quae minuunt condemnationem (dam¬ 
nationem). Exceptiones which do not wholly para- 
lyze the plaintiffs claim but produce only the effect 
that the defendant is condemned to a sum smaller 
than originally daimed by the plaintiff. The existence 
of this type of exceptions in classical law is contro- 
versial. Those exceptions cover all cases where the 
defendant was permitted to invoke the so-called 
ben efici u m competentiae. —See compensatio. 
Wenfer, RE 6, 1557; Ferrini, ND1 5, 736; Arantio-Ruiz, 
Ere. in dimmusione della condam m, 1930; Solazzi, BIDR 
42 (1934) 268. 

Exceptiones rei cohaerentes. See exceptiones per¬ 
sonae cohaerentes. 

Exceptiones temporales. See exceptiones dilato¬ 
riae. 

Exceptor. A scribe, short-hand writer, in court, in the 
senate, or the offices of higher offidals. Their pri- 


mary task was to keep the minutes of meetings or 
events which took place in the offices mentioned, In 
the imperial bureaucracy the number of exceptores 
increased considerably. They were employed also in 
the headquarters of military commanders.—C. 12.49. 
Ftebiter, RE 6, 1565; Cagnat, DS 2; Jones, JRS 39 
(1949) 53. 

Excipere. To oppose an exception against the daim 
of the plaintiff. In setting forth an exception (ex¬ 
cipiendo) the defendant assumes the role of a plain¬ 
tiff (reus actor est, D. 44.1.1) since he has to prove 
the facts alleged in his assertion (D. 22-3.9). 

R. Diill, Der Gitegedanke, 1931, 187; Levy, lura 3 (1952) 
157. 

Excipere. (In transactions.) To insert a clause in 
favor of a party primarily of one who alienates some- 
thing (e.g., exduding the liability of the seller of a 
slave for certam defects) or of the slave being sold 
(e.g binding the acquirer to a certain behavior to- 
wards him). 

Excipere mortem. To be condemned to death. 

Excipere poenam (sententiam). To be sentenced in 

a rr i m mal tr ial 

Ex aper e servitutem. To reserve a servi tude or an- 
other right (iter, usum, habitationem, etc.) on behalf* 
of the alienator when the ownership of an immovable 
is being conveyed. 

Excipere usumiructum. See deductio ususfructus. 

Excludere. To exdude a person from certain legal 
benefits or from the use of a procedural remedy. 

Excusationes a muneribus. Exemption from public 
compulsory Services ( munera ) were granted to 
women, men under twentv-five or over seventy, fathers 
of three children (four in Italy, five in provinces); 
it was limited, however, in these cases to exemption 
from personal Services (munera personalia). Ex¬ 
empti ons were also extended to certain professi ons 
(phvsidans, teachers), shippers, veterans, and mem- 
bers of munidpal coundls (decuriones). In granting 
ex empti on, poverty could be taken into consideratior 
After the time of Constantine, appeal (querela, queri¬ 
monia) to the governor of the province was per¬ 
mitted.—D. 50.5; C 10.48-59 ; 66.—See munera, 
medici, magister, philosophi, poetae. 

Kubler, RE 16, 648. 

Excusationes a tutela. Per sons called to guardianship 
by law or by testament were entitled to daim exemp¬ 
tion (excusatio) because of certain drcumstances, 
permanent or temporary, which made the fulfillment 
of thdr duties as guardians (tutores or curatores) 
impossible or very onerous to them. Among sudi 
grounds for exemption were age of seventy, higfa 
office, poverty, a certain number of children (three 
in Rome, four in Italy, five in the provinces) three 
tutorships already sustained, chronie illness, incapac- 
ity to manage another's property, and the like. Some 
grounds of exemption were available only with regard 
to spedfic guardianships, as, for instance, enmity 
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agaiost the ward’s family.—Inst 125 ; D. 27.1; C. 
5.62-68; 10.48, 66.—See libellus contestatoxius. 
KlingmuUer, RE 6; Humbert, DS 2; Sachcrs, RE 7 A, 
1534; Albenario, St udi 1 (1933) 427. 

Excussus. See ex cuti. 

Excutere rationes. To examine the accounts concern- 
ing the administration of property (e^., of a ward by 
his guardian).—See adkixistxatio. 

Excuti. If a creditor has an aedon for the same claim 
against different persons, for instance, against the 
prindpal and a surety, he must sue them in a definite 
order, inasmuch as the aedon against ai subsidiary 
debtor is admissible onlv when the trial against the 
debtor first sued has not resulted in the payment of 
the debt (because oi the insolvency of the defendant or 
for other reasons). The detendant so fruidessly sued 
was termed excussus. —See beneficium excussionis. 

Executio, exeeutor. See exsecutio, exsecutox. 

Exemplar (exemplarium). The original of a docu¬ 
men’ Syn. authenticum. AnL exemplum. Testators 
used to make testaments in two original copies; if one 
was lost or destroyed by accident, the other was valid. 
The opening of merely one original was considered 
the opening of the testament; see afextuxa testa¬ 
menti. —See paxiculum. 

L. de Sario, II documento oggetto di rapporri giuridici, 
1935, 82; B. Biondi, Successione testamentaria, 1943, 66. 

Exemplum. A copy of a documenL AnL exemplar, 
authenticum. In a few texts the terxn is used in the 
meaning oi an original Somedmes it is also used of 
a draft of a testament which is not valid if the tes¬ 
tator dies before the formalides of a valid testament 
are accomplished.— Exemplum indicares a prece- 
denL or what serves as a pattem.—Punishment in 
criminal matters is denoted an exemplum = serving 
as a deterrent warning.— Exemplo or ad exemplum 
is used when a legal remedy analogous to an exisdng 
one is granted (e.g., an actio utilis), or when a legal 
situadon is dealt with in a similar way as another 
one, govemed by a statute embraring similar legal 
situadons ( exemplo legis Aquiliae, for instance).— 
See XES J UDICATA. 

Wuiuefa, RE 6: Kubler, St Riccobono 1 (1936) 435; L. 
de Sailo, II documento oggetto di rapporri giuridici, 1935, 
82; F. v. Schwind, Zur Frage der Publikarion, 1940, 137; 
H. Korahardt, Exemplum, Dii*. Gottingen, 1936; B. 
Biondi, Successione testamentaria, 1943, 67. 

Exemptio (eximere). (From summons to court) 
Taking away a person summoned to court (see IN 
rus vocatio), by force or fraud to frustrate the sum¬ 
mons and make impossible his appearance before the 
magistrate. The praetorian edict introduced an ae¬ 
don against the wrongdoer. 

Pugliese, RIDA 3 (= MU De Visscher 2, 1949) 266. 

Exercere. To carry an, praedee, a profession. It is 
used not onlv of merchants, shipowners, bankers, ina- 
keepers, etc., but also of ignominious professions 
(prosdtutes, actors, matchmakers). 


Exercere actionem. ( ludicium, litem, exceptionem, 
appellationem.) To use a judidal measure either in 
order to claim a right against another person or in 
defense against another’s claim. See actio. In 
criminal affairs exercere accusationem, crimen = to 
accuse. Civiliter exercere — to.sue in a dvil trial 

Exercere navem. See exexcitox navis. 

Exercere pecuniam (fenus). To lend money on in- 
teresL Exercere pecuniam apud nummularios = to 
invest money with a banker with profiL 

Exercere vectigaL To levy, collect taxes. 

Exercitator. A military instructor. 

Banocrini. DE 2. 

Exercitor navis. A shipper, either the owner or lessee 
of a commerdal ship used ior the transportadon of men 
and goods. “He is the man to whom the daily profit 
gained by shipping belongs” (Inst. 4.7.2). When he 
employs another as captain ( magister navis), he is 
liable on the contracts conduded by the latter. The 
aedon lying against him was introduced by praetorian 
law, actio exercitoria. It belongs to the category of 
so-caOed actiones adiecticiae qualitatis (non-Roman 
term). These were “additional" aedons ( actio odi¬ 
atur:. D. 14.1_5.1) under which a person (a father, 
a slave’s master, a prindpal a shipper) under certain 
rircumstanccs could be sued for acts done by his 
subordinate (a son, slave, employee) in the manage- 
ment of a peculium or a co m mer d al business as his 
agent or on his order. The responsibilitv of the father 
and the other persons was additional to that of the 
subordinate although they did not parddpate in the 
latter’s agreements or transaedons.—D. 14.1; C. 425. 

—See ACTIO TXJBUTOKIA, PECULIUM, IUSSUM, IN - 
S T I TOX. 

Humbert, DS 2 (s.v. exercitorio a.); Del Prete, SDI 5 
(s. tod. v.) ; Valeri. RDCom 21 (1913) 14; Cluahro, St F. 
Btrlingitri, 1933. 171; Ghionda. RDNao 1 (1935) 327; De 
Marneo, ibid. 7 (1941) 5; Solani, ibid. 7 (1941) 185 and 
9-14 (1943-1948). 

Exerdtus. The army. It is composed of pedites (— 
infantry) and equites (= cavalrv). Classis = the 
navy. For the legal status of the soldiers, see milites. 
—See legio, auxilia, cohoxs, equites, hastati, 
velati, militia, manipulus, dilectus, numexi, 

DIPLOMA, MISSIO, ALA, TUXMA. 

Liebenam, RE 6; Cagnat DS -, 912. 

Exhauriri. To be expended wholly. It is used of in- 
heritances which are exhausted by legades to be paid 
by the heir.—See lex falcidia. 

Exheredare. To disinherit A son under patemal 
power ( filius familias) must be disinherited by his 
father ( pater familias) in the latter’s testament by 
name (nominarim) or in any other way which admits 
of no doubt about the person meant Syn. exheredem 
facere. Under ius civile a testament was void if the 
testator failed to institute his son ( heres suus) as an 
heir or to disinherit him. Disinheritance of other 
persons, however, could be accomplished by a general 
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clause (“ali others shall be disinherited”). The 
jurists did not iavor disinheritance in their opinions. 
Their prindple was: "disinheritance must not be 
supported” (D. 282.19). The testator was not 
obliged to indicate the reason of the disinheritance. 
—Inst. 2.13; D. 282; C. 628.—See lex iunia vel- 

LAEA, PRAETERIRE, EXHERES. 

Klingmuller, RE 6; Humbert, DS 2; Azzariti, NDI 5 
(i v, diseredasione) ; J. Merkel, Justmiaitische Enterbungs- 
grmdt, 1908. 

Exheres. See exheredare. The tenn was used in 
the disinheriting clause (" Titius exheres esto" = 
Titus shall be disinherited). 

Exhibere. To display, “to produce (a thing, a slave) 
in public (Le., during a trial) in order to give the 
plaintiff the chance to proceed with his suit” (D. 
10.42). The pertinent action to eniorce the de¬ 
fendant to produce in court the tnovable thing in 
dispute when sued for its delivery (by rei vindi¬ 
catio) he fraudulently denied having, was the actio 
ad exhibendum. In many cases the action served to 
prepare a future rei vindicatio which followed if the 
exhibited thing was in fact that very one which the 
plaintiff wanted to daim. This occurred, for in- 
stance, when a legatee was given by a testator the 
right to choose among the slaves of the inheritance, 
see optio servi. The actio ad exhibendum was avaii- 
able when a plaintiff before suing the master of a 
slave for damages with an actio noxaiis had to iden- 
tify ftrst which of the defendant‘s slaves was the 
wrongdoer. A specific application of the acrior, was 
in a case of accessio when a person joined the plain- 
rifTs thing to one of his own (e.g., set a gem belong- 
ing to the laner in a ring of his own). Through the 
actio ad exhibendum the plaintiff obtained the sep- 
ararion of his thing and its production in court, and 
might sue aiterwards for recovery by a rei vindicatio. 
Even in cases when the thing to be claimed no longer 
existed (if, e.g., it was consumed by the defendant 
or destroyed or if the defendant intenrionally gave up 
possession. dolo desinere possidere ), the actio ad 
exhibendum was available ior damages. The action 
was an actio in personam and had the advantage for 
the plaintiff, that the defendant could not refuse co- 
operarion in the trial since in that case he was con- 
dexnned to full indemnificarion.—D. 10.4; C. 3.42.— 
See actiones arbitrariae, actiones in personam, 
furtum non exhibitum, and the following items. 
Several interdicts are concemed with an exhibere, 
see INTERDICTUM DE HOMINE LIBERO EXHIBENDO, 
INTERDICTUM DE UBERIS EXHIBENDIS, INTERDICTUM 
DE LIBERTO EXHIBENDO, INTERDICTUM DE UXORE EX¬ 
HIBENDA. INTERDICTUM DE TABUUS EXHIBENDIS. 
Ferrini. NDI 1 (s.v. actio ad e.); Aru, NDI S; Humbert, 
DS 2 ; Last. GrZ 36 (1909) 433; Lenel. GrZ 37 (1910) 
546; idem, ZSS 37 (1916) 116; idem, Edictum perpetuum’ 
(1923) 220; Beseler, Beitrage 1 (1910) 1; Last, IhJb 
62 (1921) 120; Levy. ZSS 36 (1917) 1; Wlusak, ZSS 
42 (1921) 435; G. Levi, Studi M. (TAmeiio 2 (1933 ) 311. 


Exhibere debitorem (reum). Refers to a guarantor 
who undertook to answer that a defendant in a dvil 
trial would appear in court at a fixed date. His duty 
was to “produce” the defendant See vindex. In a 
criminal trial exhibere reum = to submit to court a 
culprit of whom one had assumed the custody.—D. 
48.3; C. 92. 

Exhibere hominem liberum. In cormecrion with the 

INTERDICTUM DE HOMINE LIBERO EXHIBENDO exhi¬ 
bere is defined “to produce in public (Le., in court) 
and to make it possible to see and touch the man” 
(D. 43292.8).—D. 4329; C. 82. 

Exhibere instrumenta. To produce documents for 
the purpose of evidence. It could be judidally en- 
forced if it was in the interest of the adversary in 
the trial—See exhibere tabulas. 

E x hi bere rationes. To produce accounts conceming 
the management of anothers affairs (for instance, 
on the part of a guardian with regard to the ward’s 
property). 

Exhibere reum. See exibere debitorem. 

Exhibere tabulas (testamenti). To produce a testa- 
ment. It could be eniorced by a person interested in 
the knowledge of the contents as a presumptive bene- 
dary.—D. 432; C. 87.—See interdictum de tabu¬ 
lis EXHIBENDIS. 

Exhibere uxorem (familiam, patronum). To sus- 
tain, support one's wife (family, or patron). In an- 
other meaning exhibere uxorem is used in connecrion 
with the interdictum de uxore ducenda. —See inter¬ 
dictum DE UBERIS EXHIBENDIS. 

Exhibitio. See exhibere. 

Exigere. See exactio. 

Exilium (exsilium). A person involved in a criminal 
matter might voluntarily go into exile in order to 
e scape a trial or a condemnarion when the trial was 
already in course. Exilium also was a compulsory 
departure from the countr}* if given as a punishment. 
Voluntar}” exile was tolerated in the case of a person 
sentenced to death in a criminal trial. but in such cases 
there followed an administrative decree which out- 
lawed the fugitive (interdicere aqua et igni). It 
deprived him of Roman dtizenship ( capitis deminutio 
media) and his property. Illicit retura was punished 
by the death penalty. The consequences oi a com¬ 
pulsor}- banishment varied according to the crime; 
they were fixed in the judgment. A milder forni of 
banishment was relegatio, while the severest one 
was deportatio. The terminology later became 
rather uncertain.—C. 10.61.—See ius exilii, viati¬ 
cum. 

Kleinfeller, RE 6; Humbert, DS 2; Berger, OCD ; Bragm* 
ton, CU 39 (1943-44) 391; U. Brasiello, Re pressi one pe- 
nale, 1937, 272. 

Eximere. To exempt, to free, to release a person from 
liability (obligatione) , from special personal charges, 
such as guardianship (a tutela), or from penalty 
(poena, damnatione). —See exemptio. 
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Exire. When used of persons, to leave the family 
{de familia) by entering rato another one or becom- 
ing sui iuris. Such steps were connected with exire 
de (ex) potestate (= to be released from the acttial 
power of the head of the family). When referring 
to things ( exire de familia, de nomine) exire = to 
depart from one property and enter another. 

Existimare (existimatio). To assume, to consider 
(for instancc, a thing belonging to another as one’s 
own). An erroneous belief (thinking) is irrelevant 
from the juristic point of view. "More important is 
the truth (res) than the belief (existimare)" (D. 
22.6.9.4). Excepdonally, however as in the case of 
esu capio a wrong opinion of the possessor of a 
thing may lead to his acquisition of ownership.—See 

ERROR. 

Existimatio. The respect or esteem a person enjoys in 
sodety. "It is the state of undiminished dignity ap- 
proved by law and custom” (D. 50.13.5.1). The 
existimatio of a person remains unharroed (integra, 
illaesa) as long as he does not commit a wrongdoing 
or a crime by which it "is diminished or exdnguished 
under the authority of the laws” (D. ibid.). —See 

INFAMIA, TURPIS PERSONA, TURPITUDO. 

U. Brasicllo, La rtpr risione prnaie, 1934, 544; Gcogsa, 
StSen 54 (1940) 51. 

Exitus. See eventus. 

Exonerare. To relieve, release (from a debt, or a 
public charge). Syn. eximere. 

Expedire. To settle a controversy through a trial or 
extrajudidally; to accomplish a legal act (e.g., a 
manumission); to bear the expenses of a thing; to 
carry through as offidal matter. 

Expellere. To dispossess a person by force from the 
use of his property. Syn. deicere de possessione. 

Expellere uxorem (virum). To expel a wife (hus- 
band) from the common dwelling (domo) for the 
purpose of divorce. 

Expendere. To pay out, to spend. Rationes accepti 
et expensi — a housebook for entries of income and 
disbursements.—See codex accepti et expensi, 

EXPENSILATIO. 

Expensae. Expense*. Syn. impensae, sumptus. 

Expensae litis. Syn. sumptus litis, impensae litis .— 
C. 7.51.—See sumptus litis. 

Expensilatio. (From expensum ferre.) The making 
of an entry in a ledger, by which a person was 
charged with a debt in such fashion as if it were 
given to hixn as a loan. If made in the books of a 
banker, it created an obligation, obligatio litteris con¬ 
tracta. —See CONTRACTUS, NOMINA TRANSSCRIPTICIA. 
Anon., NDl 5; Appert, RHD 11 (1932) 425. 

Expensum ferre. See expensilatio. 

Experiri actione (interdicto). To daim a right by 
a suit (or interdict). Experiri ius — to pursue a 
righL Potestas experiundi = the right to sue. 
Beretta, RISC 85 (1948) 387. 


[txaxs. amer. pan. soc. 

Expilare hereditatem (expilatio). To purloin a thing 
belonging to an inheritance before the heir enters 
upon iL See crimen expilatae hereditatis. —See 

USUCAPIO PRO HEREDE. 

Expilator. A plunderer, a "more atrodous thief” (D. 
47.18.1.1). 

Explere. To fulfill (a mandate, a condition imposed 
by a testator, and the like). Explere tempus usuca¬ 
pionis = to possess a thing for the full time necessary 
for an usucapio. —See usucapio. 

Explorare (exploratio). In military Service, to recon- 
noiter, to try to get informadon about enemy troops. 
In exploratione esse = to be put at a place to ob- 
serve the enemy’s movement? A soldier who leaves 
such a post, even though iorced to do so under the 
pressure of the enemy, was punished by death. 

Explorator. A scout, a spy—See explorare, pro- 
. DITOR. 

Bartocani, DE 2. 

Exploratus. In phrases like explorati iuris est, explo¬ 
ratum est, it is established, ascertained (law). 

Exponere. With reference to written deeds, to write 
down (a donation, a security, cautio). The term 
belongs to the language of the later imperial consti- 
tutions. 

Exponere filium (liberum). To expose. abandon a 
child in order to get rid oi iL By doing so the father 
lost the patria potestas over the infam. The person 
who took him home and brought him up (nutritor) 
as of his own (alumnus) or as a slave, acquired 
power over him and might sell him as a slave. Later 
imperial legislation forbade the custom, but in vain. 
Parents were given the right to redeem a child that 
had been exposed, but were obliged to compensate the 
person who had raised him. The latter had to dedare 
whether he would foster the child as free or slave, 
until Justinian ordained that any exposed child was 
to be considered free.—C. 8-51. 

Mau, RE 2 (t.v. Aussetsung ); Weiis, RE 11 {s.v. Kinder- 
aussetsung): Albertoni. Apokrryxis, 1923; Carcopiao, Le 
droit rom. <f expolitio*, M imoires de la Sociiti des Anti- 
quairei en Franet, Ser. 8, voL 7 (1924-27) 59; Founrier, 
RHD 5 (1924) 302; Radia. CU 20 (1925) 337; Volterra. 
St Besta 1 (1939) 455; Lanfranchi. SDHl 4 (1940); P. 
Delafon. Droit fexposition fenfants d Reme, These, 
Moatpellier, 1942; G W. Wettrup, Introductum to Earty 
R. Law, L 1 *ect 1 (1944) 248; Solazzi, RISG 84 (1949) 
14. 

Exponere servum (in insulam Aesculapii). Sick 
slaves abandoned by their masters (on the island of 
Aesculapius in the Tiber) to avoid expenses for 
medical cure became free under an' edict of the 
emperor Claudius (aj>. 46-47). 

Fudato, RHD 27 (1949) 452. 

Exportare. To send abroad (merchandise, slaves. 
etc.). Later imperial legisladon forbade the export 
of certain commodides (such as wine or oil) to enemy 
countries. Export of weapons of any kind to an 
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enemy sate was punished by death and seizure of 
property.—C. 4.41. 

Expositio filii See exponere filium. 

Expostulare. To address a complaint to a magistrate. 

Expressa. H What was expressly sated is prejudidal, 
wbat was not expressed, is not prejudidal”. (D. 
50.17.195). The nile applies to statemenis concern- 
ing the object of a sale.—See dicta. 

Exprimere. To express. The term is frequently ap- 
plied to testamentary dispositions or legal norms in- 
troduced by sta tutes, senatusconsulta and iznperial 
constituti ons.—See expressa. 

Expromissio (e xp r om issor). See the following hem. 

Expromittere (expromissio). To transfer an exist- 
ing obligation isto a stipulatio by which a stipulator}’ 
obligadon replaced the original debt. On this occa- 
sion a change in the person of either the debtor or 
die creditor migfat occur when the debtor stipulated 
his debt to a new creditor (with the consent of the 
former creditor) or when a new debtor ( expromissor) 
assumed another’s debt towards the same creditor. 
Through such a transaction the former debtor was 
released if the creditor agreed to h. Sometimes ex¬ 
promittere has the same meaning as promittere. —See 

DELEGATIO. 

De VHU, ND1 S. 

Expugnare (navem, ratem). To subdue by force (a 
boat, vessel, rates = a baric, a raft).—D. 4 79. 

Exrogatio legis. A parti al repeal of a statute through 
the passage of a new one.— derogare. 

Exsecratio. A self-malediction. An oath was often 
combined with the imprecation of an evil or a curse 
upon oneself if one failed to carry out the terms of 
the oath. This made non-fulnllment a crime against 
the gods which resulted in exdusion from sacred rites. 

Piafi, RE SnppL 4; De Rugyiero, DE 2, 2182. 

Exsecrationes (defixiones). Maledictions written on 
metal tablets and directed against a personal enemy 
of the writer. 

De Roniero, DE 2. 

Exsecutio. (From exsequi.) With regard to crimi- 
nal matters, prosecutio» of a criminal through accu- 
sation and trial; in avii matters = the daim on the 
part of a creditor of his right against a debtor, in 
particular against one who had been condemned in a 
civil trial and did not fulfill the judgment debL The 
execution of a judgment in a civil trial was either 
personal (on the person of the judgment debtor) or 
real (on his property).—C. 7.53.—See iudicatum, 

LEGIS ACTIO FEX MANUS INXECTIONEM, PIGNOXIS 
CAPIO, ADDICTIO, DUCI IUBEXE, MISSIONES IN POSSES¬ 
SIONEM, BONORUM VENDITIO. 

L. Wengcr. Actio imdicati, 1902, 7; A. d’0«, AH DE 16 

(1945 ) 747. 

Exsecutor (negotii, litis, litium). A court derk 
serving as an officia 1 organ of summons in the pro- 
ceedings of the later Empire. The defendant pays 
fees to the exsecutor and must give security ( cautio 


iudicio sisti) that he will appear in court until the 
end of the trial In the case of his refusal, the 
exsecutor may take him into custody. The exsecutor 
was also in charge of the execution of judgments. In 
Justinian’8 procedure the institution of exsecutores 
negotii underwent a radical change. They were pri¬ 
vate, infiuential individuals of high rank and their 
functi ons were enlarged as well as their fmancial 
profits.—C. 12.60; Nov. 96.—See sportulae. 
Annjio-Rniz, BIDR 24 (1911) 226; Partsch, Nackr. 
Gotting. Gts. Wiss., 1911,241; Rostowzew, RE 6; Thotnai, 
E tudes Gtrord 1 (1912) 379; A. Steiswenter, Versaum - 
nisvrrfakrtn, 1914, 131; Balogta, St Riccobono 2 (1916) 
449; P. Collinet, Procedure par libelle, 1932, 79, 464, 480; 
Gifiard, RHD 14 (1935) 731 

Exsecutor testamenti. The term and the institution 
are unknown to Roman classical law. According to 
the modem conception the exsecutor testamente is a 
person holding an estate in trust, and administering 
and distributing it according to the testatoris wishes. 
The familiae emptor in the early Roman law fulfilled 
a s i m i la r task but the juristic structure of the two 
institutions is different. Later imperial legislation 
recognized the designation of a person in a testament 
for the fulfillment of spetific dispositi ons of the testa¬ 
tor connected with charitable purposes, such as ran- 
som of prisoners of war, foundations ( piae causae), 
and the lilce. 

Kubler, RE 5A, 1013 (*.». TestamentsvolUtrecker ); E 
Caillemer. Origine de T execution testamentaire, 1901; 
Bruck, GrZ 40 (1914) 533; B. Biondi. Successione testa¬ 
mentaria, 1943, 607; Macqueron, RHD 24 (1945) 150. 

Exsecutores. Offidals in the late Empire authorized 
to enforce the payment of taxes and fiscal debts. 
Syn. intercessores. 

Exsecutores rei iudicatae (sententiae). Offidals 
charged with the execution of judgments.—See exse¬ 
cutor (negotii). 

Exsequi. To perform a legal act, to pursue a matter 
in court to its end ( actionem, litem), to prosecute a 
crime in a penal trial tmtil sentence, to execute a 
judgment debt ( sententiam , rem iudicatam). Gen- 
erally exsequi is applied to the activity of the various 
types of EXEC U T OR ES. 

Exsilium. See exilium. 

Ex s i stere. Condicio extitit, see condicio. 

Exsolvere (exsolutio). See solvere, solutio. 

Exspirare. To become void, extinguishcd. Syn. eva¬ 
nescere, exstingui. 

Exstare. To exisL Exstat = there is. The term is 
frequently used with reference to existing legal rules 
( exstat edictum, senatusconsultum, rescriptum) to 
point out “there is” a legal nonn for the case under 
discussion. 

Exstinguere. To atmul, cancel (an agreement, a con- 
tractual clause, a condition, a legacy). Exstingui 
(syn. evanescere, exspirare) is applied to the extinc- 
tion of rights and the obligati ons connected there with. 
(an action, a servitude, a usufruct, a stipulation, a 
legacy). 
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Exsul (exui). A man living in voluntary or com- 
pulsoiy exile.—See exilium. 

Exter, exterus. See extraneus. 

Extorquere. To extort, to force a person to give or 
to do something, or to perform a legal act (to protnise 
by stipulatio, to give security).—See vetus, vis. 

Extra iudicium. Outside die court, extrajudidally. 

Extra ordinem. Beyond the normal order oi things. 
—See COGNITIO EXTRA ORDINEM, EXTRAORDINARIUS. 
Wlassalc, Kritiseke Stadie* sur Theorie der Rtchtsquellen, 
1884. 85; Lauria, ANap 56 (1934) 308; Orestano, StCogl 
26 (1938) 170. 

Extraneus (exter, exterus, extrarius). One who is 
outside; not belonging to a certain family or being 
no relative of a certain person (for instance, of the 
woman for whom one constitutes a dowry). Ex¬ 
traneus is also any third person not involved in a 
given transaction or situadon, as, for instance, in 
possessory controversies between two persons, any 
one who never had possession of the thing under 
dispute. Syn. persona extranea. 

Guarino, ZSS 61 (1941) 378. 

Extraneus heres. An outside heir who is not subject 
to the testatoris power at his death, and therefore is 
neither his heres suus et necessarius nor his heres 
necessarius.' Such an extraneus heres is an emand- 
pated son, or a slave appointed as an heir and freed 
in the testament who, however, had been manumitted 
by his master (the testator) when he was stili alive, 
but after the testament was made. See necessarius 
heres. An extraneus heres was given an oppor- 
tunity to ddiberate (deliberare, tus deliberandi) 
whether to accept the inheritance or not. Therefore 
an expliat dedaradon of acceptance was required 
frora him.—See voluntarius heres, pro herede 

CERERE, TEVFUS AD DEUBERANDUV. 

Sotas», St Seorsa, 1940. 

Extraordinarii. Selected army troops desdned for 
particularly difncuh tasks. 

Liebenam, RE 6; Caf n a t , DS 2. 

Extraordinarius. What is extra ordinem, beyond the 
normal order of things. See extra ordinev. The 
term is mostly applied to procedural insdtudons, both 
avii and criminal (actio, iudicium, poena, cognitio, 
persecutio, crimen, remedium). —D. 50.13; C 47.11. 
—See cognitio extra ordinev, crimina publica, 

IUS EXTRAORDINARIUM. 

Extrarius. See extraneus. 

ExuL See exsul. 

Exurere, exurendum damnare. See crematio. 

F 

Fabri. Workers, craftsmen, artisans, e.g., fabri tignarii 
(carpenters), ferrarii (forgers), argentarii (silver- 
smiths), etc. Fabri navales = shipbuilders. Rich 
materi al on die various organizadons ( collegia ) oi 
craftsmen is found in inscripdons. So-called cento ■ 


BERGER (trans, amer, pdl soc. 

narii (voluntary firemen) appear united with the 
fabri in one assodafion (collegium fabrorum et cen¬ 
tonariorum). In the earliest organizadon of the 
Roman army, attributed to the king Servius Tullius, 
there were two centuriae of fabri for ali kinds of 
craftman’s work.—See praefectus fabrum. 

Kornemaim, RE 6; Jullian, DS 2; Liebenam. DE 3; H. C 
Mane, Praefectus fabrum. 1887, 50; idem, Die Vereme der 
fabri centonarii, Frankfurt, 1886; G. Kuhn, De opificum R. 
condicione, Diss. Hali e, 1910, 21; O. Hirschfdd, Kleme 
Schriften, 1913, 101; Schnorr v. CaroUield, Gesch. der 
juristischen Person 1 (1933 ) 281; Riccobono, FIR 2 
(1941) no. 87. 

Fabricenses. Workers in state factories (fabricae) for 
arms and military equipment. They had a privileged 
posidon in the later Empire, but were subject to very 
rigid disdpline. Deserrion irom their posts was 
severelypunished.—C. 11.10. 

Seeck, RE 6. 

Fabriles operae. See operae. 

Facere. “The term indudes all kinds of doing, as to 
give, to fulfill an obligadon, to pay money, to judge” 
(D. 50.16218). With reference to contractual obli- 
gadons facere = to do (or not to do) something.— 
obligatio, contractus innominatl 
Scherillo, BIDR 36 (1928) 29. 

Facere aliquid alicuius. To make a thing enter into 
the ownership or possession of another. 

Facere posse. To be able to pay one's debts, to be 
solvent. In certain avii acdons die limit to which 
a detendant can be adjudicated is set by in id quod 
facere potest (sto as much as he can pay); see 

BENEFICIUM COMPETENTIAE. 

Gnarino, SDHI 7 (1941) 5 ; G. Nocera, Insolvensa, 1942, 
40; F. Pastori, Pro filo dogmatico delt obbligasione rom., 
1951, 131. 

Facinus. A gener» term for a criminal offense. 

Del Prwe. AnMac 11 (1937) 106. 

Facti est. See res factl 

Factio. A combinadon of persons, a plot for criminal 
purposes, in particular for organiring a sedidon. 

Factio testamenti. See testamenti factio. 

Factiones. Polidcal unions for the purpose of the 
realizadon of the polidcal ambidons of their members 
with the hdp of friends, clienta and sympathizers. 
Strasbnrger, RE 18, 788; Maricq, BulL Cl. Lettres, Acad. 
Royale de Belgique, 36 (1950) 396. 

Factum. A thing done by a human being, also an 
event, a happening independent of human influence. 
Factum is otten opposed to hts. Res facti — res iuris 
= a matter oi fact—a matter of law; facti esse — turis 
esse, questio facti—quaestio iuris. Condicio facti — 
condicio iuris — a condidon depending upon a fact— 
a condidon imposed by the law. For the distincdon 
actiones in factum—actiones in ius conceptae, see 
formulae in ius conceptae; for the distincdon 
error facti—error iuris (in htre), see ERROR FACTI, 
IGNORANTIA IURIS. 

Vassalli. AnPer 28 (1914); Georfescn, Ser Ferrirn 3 
(Univ. Sacra Cuore, Milan, 1948) 144. 
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Factam alienum. Something done by another person. 
See nemo FACTUM ALIENUM, etc. Ant. jactum suum 
= something done by a person for which that same 
person is responsible. “Everybody bears the conse¬ 
quentes of his doings, not his adversary” (D. 
50.17.155 pr.). 

Facultas. The legal ability to conclude an agreement 
or to accomplish a valid act (a testament).—See 

LIBERA MORTIS FACULTAS. 

Facultates (facultates patrimonii). Property, wealth. 
The posses sion of a fixed fortune was a requirement 
for certain offidal positions. Thus, for instance, a 
decurio (= coundlor) of a municipal coundl had to 
ha ve one hundred thousand sesterces. The patri¬ 
monia! census of a knight (see equites) was 4<X),000 
sesterces. Obligarions of maintaining other persons 
(see alimenta) are estimated according to the means 
(pro modo jacultatum) of the person obligated.—See 
BENEFICIUM COM PE T E NTIAE. 

F aenus. See fenus. 

Falci dia. Refers either to the statute lex Falcidia or 
to the so-called quarta Falcidia. See lex falcidia. 

Vaualli, BIDR 26 (1913). 

Falsa causa. An untrue, erroneous ground assigned by 
a testator or donor as the motive for a legacy or gift 
Generally, it had no influence on the validity of the 
disposition.—C. 6.44. 

Falsa demonstratio. See demonstratio falsa. 

Falsa moneta. Counterieit money, coins (nummi) 
made of tin or lead. Counterieiters were punished 
under the Lex Cornelia de falsis. —C. 924.—See 

FALSUM. 

Taubenschlag, RE 16, 1453 (s.v. Munsverbrtcken). 

Falsarius. One who commits a crimen falsi, such as a 
forger of documents, a counterfeiter of coins, meas- 
ures, weights, and the like.—See falsum. 

Falsum. A general definiti on says: “falsum is that 
which in reality does not exist, but is asserted as 
true” (Paul ColL 8, 6, 1). In the field of penal 
law falsum covers any kind of forgery, falsification 
or counterfeiting. The fundamental statute on falsum 
was the Lex Cornelia de falsis by Sulla (81 B.c), 
also called the Lex Cornelia testamentaria or num¬ 
maria since it dealt with the forging of testaments 
and counterfeiting of coins as welL The statute was 
sdll in force in Justinian's Digest and was applied 
to crimes which originally were not mentioned in it 
and only through senatusconsulta, the interpretation 
by the jurists and the pracdce of the crimina! courts 
became punishable under the statute. With regard 
to last wills the destruction or concealing thereof was 
a crimen falsi as well as the substitution of a forged 
testament or a fraudulent manipulation of the seals. 
See SENATUSCONSULTUM GEMINIANUM, LIBONtANUM, 

Licinianum. These decrees of the senate extended 
the penalties of the Lex Cornelia to forgery of docu¬ 
ments other than wills, false testimony, produdng 
forged imperial enactments ( epistulae, rescripta ). 


With regard to coins the Lex Cornelia set penalties 
for various kinds of forgery and for knowingly bring- 
mg false money (see adulterinus, falsa moneta) 
into rirculation. Maniiold crimes connected with 
jurisdictional activitv were later subject to the penal¬ 
ties of the Lex Cornelia, as, for instance, the passing 
of an unjust judgment with the intention of violating 
existi ng laws, the giving of a bribe to a judge or the 
accepdng of one by a judge, any kind of bribery in 
crimina! matters to cause the dropping of an accusa¬ 
ti on or of the condemnarion of a culprit, false testi¬ 
mony or subordinarion of witnesses; furthermore the 
refusa! to accept state money, assuming false im- 
personadon of an ofndal, the coimterieidng of meas- 
ures and weights, etc. Penalties of the Lex Cornelia 
were various, primarily aquae et ignis interdictio (see 
interdicere aqua et igni), for graver crimes de- 
portation and death.—D. 48.10; C. 922; 23; 24.— 
See QUAESTIONES perpetuae, prodere instrumenta, 
RESIGNARE. 

Hitzie, RE 6; Humbert. DS 2. 967; H. Errnan, La jalsi- 
fieation des act es dans lantiquite, ilei Ntcole, 1905, 111; 
L. De Sario, Repressiene ptnaie dei falso documentaie, Riv. 
di dir. e proc. penal e 14 (1937) 317; Levy. BIDR 43 
(1938) 60; Archi Studi nelle Science giur. e sociali 26 
(1941) 35; idew. 5* Pario 26 (1941) 9.—On Lex Cornelia: 
Rotocdi, Leges publicae populi Romani, 1912, 356; Cuq, 
DS 3, 1138. 

Falsum testamentum. A forged testament. “It is 
no testament” (D. 50.16221). 

Falsum testimonium. See testimonium falsum. 

Falsus accusator. See calumnia. 

Falsus procurator. One who falsely assumes the role 
of another’s representative (mandatary). He is con- 
sidered a thief wben he accepts money on behalf of 
his non-existing principal. 

H. Frtting. Sciens debitum accipere (Latuasne, 1926) 19. 

Falsus tutor. “A guardian who is not a guardian” 
(D. 50.16221), a person who acts as a guardian 
(tutor or curator) without having been appointed as 
such.—See actio protutelae, pro tutore gerere. 
—D. 27.6. 

E. Levy, Prrvatstrafe und Sc had ens er sate, 1915, 84; idem, 
Konkurrens der Actionen 2, 1 (1922) 243; Solani, AG 
91 (1924) 133. 

Familia. The term “has received different meanings, 
it is referred both to things and persons” (D. 
50.16.195.1). Already in the Twelve Tables it ap- 
pears in both senses: on the one hand embradng ali 
persons who are under the same patemal power (the 
wiie in manu included) and in a broader sense, ali 
persons connected by blood through d escent from the 
same ancestor, on the other hand referring to the 
whole p roperty of a person, including all corporeal 
things and s laves. In a narrower meaning familia 
denotes all the servants (in servitio) in a household, 
in pardcular s laves and free men serving in good faith 
as s laves.—See actio familiae erciscundae. capi¬ 
tis deminutio, exire, filius familias, filia fami- 
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LIAS, MANCIPATIO FAMILIAE, PATE» FAMILIAS, and 

the following itans. 

Lconhard, RE 6; Sachers, ibid. 184. 2124; Baudry, DS2; 
De Ru»fiero, D£3; De Marono, NDl S; C. W. L. Launi- 
pach, Sta', and Family in Early Rome, L ond o n, 1908; 
P. Moriaud, De Ia simple famille partrmelle, Genere, 1910; 
A. Baudrillart, La famille dant tantupati, 1929; Wlassak, 
Stndien tum altrom. Erb- und Vermack tnitrecht, SblVien 
215 (1933) 35; Cornil, RHD 16 (1937) 555; C. W. We*t- 
rup, Introduetion to Early R. Law. The Patriarckal Joint 
Family, 1-4 (1934-1944); idem. St Atbertoni 1 (1935) 
143; Henrion, Det origines d» mot familia, AntCl 10 
(1941) 36; 11 (1942) 253; Barde, Die altrom. Familie, 
in Dat neueBild der Antike 2 (1942) 156; Ptribeni, Familia 
romana, 3rd «L 1947; C Cosendm, St tui Uberti 1 (1948) 
27; B. Albanese, Sueeettione ereditaria (= AnPal 20, 
1949) 143; Voltem, Sui 'moret' della 'familia’ rom., 
RendLine, Ser. VIII, roL 4 (1949-50) 516; U. Kaaer, 
La f. romana. AnTr 20 (1950). 

Familia castrensis. See castsensiani. 

Familia pecuniaque. The whole property of a person. 
Pierron, Reoue generale de droit 19 (1895) 385; Pfaff, 
Ftekr Hanauteh, 1925, 94; M. F. Lepri, Saggi tulla termi- 
nologia . . . dei patrimonia, 1 (1942); M. Kaser, Dat 
altrom. Itu, 1949, 159; B. Albanese, Sueeettione ereditaria 
(= AnPal 20, 1949) 134. 

Familia rustica. Slaves woridngonaruralestate;ant. 
familia urbana = slaves attached to the household of 
their master in the atj.—See vilicus. 

Familia urbana. See die foregoing item. 

Familiae emptor. A trostee to whom a testator trans- 
ferred his property through a testamentum per aes et 
libram and gave oral instructions (nuncupake) as 
to the distribudon oi it after his death.—See man- 

aPATIO FAMILIAE, NUNCUPATIO. 

Familiares. The servants in a household. 

Familiaris. Concemed with, belonging to the family. 
—See XES FAMILIAXIS, SEPULCKUM FAMILIABE, SACBA 
FAMELIAKIA. 

Famosus. An aedon (actio, iudicium, causa, delic¬ 
tum) involving infamy for the defendants.—See 
ACTIONES FAMOSAE, CABMEN FAMOSUM, LIBE LL I FA¬ 
MOSI, FEMINA FAMOSA. 

Far, farreum, farreus panis. See confaseeatio. 

Fas. (As opposed to ius.) The moral law of divine 
origin, whereas ius is law created by men. The two 
terms appear together in the phrase ius fasque. Fas 
is what gods pennit, nefas what they forbid. In its 
widest sense fas is what is pemdtted by law or 
enstom. 

Berrer, RE 10, 1213; Kubler, DE 3; Fanni. NDl 5; 
Bedascbi, RISC 10 (1935) 209; F. Di Minino, Giuritdi- 
eione. 1937, 218; Orestano. BIDR 46 (1939) 194 (BibL), 
276; Goidanich, Atti Aeead. f Italia, Ser. 8, v. 3 (1943) 
499; M. Kaser. Dat altrom. Jnt, 1949, 29; Latte, ZSS 67 
(1950) 56. 

Fasces. A bundle of rods with an axe in the middle, 
carried by lictors before consuis and higher magis- 
trates when they appeared in public or on other spe- 
cific occasi on. The axe symbolized the power to 
impose the death penalty (ius gladii) and was put 


into the fasces only when the magistrate exerdsed his 
military power (imperium militiae, see DOMl). 

Santa, RE 6; De Ruggiao, DE 3; Treres, OCD; De 
Sanctis, Rio. di filologia 57 (1929) 1; Vogel, ZSS 67 
(1950) 63. 

Fasces. A iist of tax-payers, in the later Empire. 

FastL See dies fasti. 

Fasti consulares (consulum). Lists of consuis in 
chronological order according to the years in which 
they were in office. There were also fasti of other 
higher magistrates, as dictators, censors (fasti magis¬ 
tratuum) and of high priests (fasti sacerdotales). 
Fasti is also used as the name of the offidal calendar 
of dies fasti and nefasti. 

Edidon: Degressi Interiptionet Italiae 13, 1, 2 (1947) ; 
A. H. McDonald, OCD; Schon, RE 6; Bonche-Ledercq, 
DS 2; Liebenam. F. e. von 30 v. Ckr. bit 565 n. Ckr., 
1910; G. Costa. / f. consolari, 1910; E. Pais. Rieereke tulla 
* storia 2 (1916) ; Cornelius. Untersuehungen atr fruheren 
rom. Geschichte, 1940, 50; K. Hanell, Das altrom. eponyme 
Amt, Lund. 1946; A. Defrassi, / fasti consolari deWImpero 
romano dal 30 a.C. al 613 d.C., Rome, 1952. 

Fatalis. See dies fatalis, damnum fatale. 

Fateri. Syn. confiteri. See confessio. 

Favor. (From favere.) A tendency in legisladon, 
jurisprudence or jurisdiction in favor of certain legal 
insdtudons (testament, dowry, liberty). The inten¬ 
si ty of such tendendes varied through the centuries 
and asstimed pardcular strength in Jusrinian’s law, 
but their origin goes back to dassical ideas. The 
modern Romanisdc literature inclines to ascribe these 
tendendes to Jusdnian’s retorms. a doctrine which 
hardly can be true since in various instances the 
jurists reveal in their wridngs a favorable atdtude in 
spedfic dedsions even though they do not use the 
word favor. See the following items. 

Gnameri-Gtad. Indice* (1927) 39 (BibL). 

Favor debitoris. The tendency to interpret contrac- 
tual dauses in cases involving debt in favor of the 
debtor. With regard to stipulatio there was the 
following rule: “if it is doubtful what was agreed 
upon, the words are to be interpreted against die 
creditor” (D. 35.4.26). A larger application of the 
rule in avii trials is expressed in the saying: "de¬ 
fendants should be treated more favorably than plain- 
dffs” (D. 50.17.125). The legisladon of die Chris- 
dan em pero rs openly acted in favor of the debtors. 

Favor dotis. The law of the dowry is governed by 
the tendency to favor the consdtudon of a dowry and 
its preservadon during marriage so that, in the eveut 
of the resdtndon the dowry would remain undimin- 
ished, as far as possible. "It is in the public interest 
thatdowries be preserved for the women" (D. 23 22). 
—See nos. 

Favor libertatis. "Whenever an interpretadon re- 
garding liberty is doubtful, the answer should be in 
favor of liberty” (D. 50.17.20). The simplificadon 
of the forms of manumission is an expression of this 
favor libertatis as well as die admission of cases in 
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which a slave becomes iree without manumission. 
Particularlv obvious is the favor libertatis in dedsions 
concerning testamentary manumissions which are de- 
dared vaiid where according to a striet interpreta- 
tion of the law they would be void. Justinis» called 
hxmself “a iavorer of liberty” ( fautor libertatis, C. 
7722). —D. 40.8.—See libertas, manumissio. 

L Pfaff, Zur Ukrt vom f. L, 1894; Schoiz, ZSS 48 (1928) 
197; Rotondi, Ser gneridid 3 (1930) 476; Albertario, 
Studi 1 (1933 ) 63; M. Nicolao, Causa liberalis, 1933, 174; 
219; Oria*. ACU 1 (193S) 153; Imbert, RHD 27 (1949) 
274. 

Favor testamenti. A tendency to dedare a testa- 
ment vaiid despite some doubts in this respect, in 
order to realize the will of the testator. Interpreta¬ 
ti cm oi ambiguous testamentary dispositions was gov- 
emed by the desire to tulfill the wishes of the testa¬ 
tor; hence, the frequent statements in juristic writ- 
ings urging that his will ( voluntas ) be interpreted 
favorably ( benigne, plenius). —See benigna INTER¬ 
PRETATIO, BENIGNE. 

E. Cotta, Papiniano 3 (1893); A. Suman, Favor t., 1916; 
B. Biondi, Successione testamentaria, 1943, 7. 

Felic i ss im us. An honorific title given to emperors in 
inscriptions. 

De Roggiero, DE 3. 

Femina. A woman. "Women are barred from all 
civil and public office and therefore they cannot be 
judges, hold a magistracy, bring a suit, intervene for 
anotner, or be a representative in a trial” (D. 50.172 
pr.). In many legal matters the posidon 01 women 
was inferior to that of men. Several restricdons on 
their capatity were imposed in the law of successions 
and obligadons. As long as the guardianship over 
women was in force, they were not able to conclude 
legal transactions or manage their affairs without the 
consent of the guardian. A woman could not be a 
guardian; an excepdon was later introduced in behalf 
of a mother if there was no tutor appointed in a 
testament or by law. She had, however, to assume 
the obligadon not to marry again. Postclassical de- 
velopment and Jusdnian law brought some reforms 
towards the equalization of the sexes under the law 
but some substantia] differences remained even in 
Justinian’s codihcation.—See tutela mulierum, lex 
VOCONIA, SENATUSCONSULTUM VELLEIANUM, MULI- 
EXES. 

Cooch. Woman tn Early R. Law, Harvord LR 8 (1894/5) 
39; Weager, ZSS 26 (1905) 449; Frezxa, Aeg 11 (1931) 
363; idem, StCagl 22 (1933) 126; Bnssloff, ZSS 41 
(1921) ; idem, St sttr rom. Rechtsgesch. I. Intestaterbreckt 
der Frauen, 1925; Volterra, BIDR 48 (1941) 74. 

Femina famosa (probrosa). See mebetxix. 

Nardi, StSas 16 (1938). 

Femina stolata. See matxona. 

Fenerator. Money-lender, usurer.—See fenus, lex 

MARCIA. 

Fenus (faenus). Interest paid by the debtor to the 
lender. Svn. usurae. From the time of the Twelve 


Tabies the legislation often intervened with the limi- 
tation of the rate of interest. See fenus unoabtum, 
fenus semiunciarium, lex GENUCIA, LEX MAS CIA, 
LEX CORNELIA pompeia. Under the Empire the rate 
of twelve per cent was termed fenus licitum, usurae 
legitimae. A creditor who took higher interest could 
be sued for four times the amount exceeding the legal 
rate. Jusdnian considerably reduced the highest ad- 
missible rate, set different rates according to the 
nature of the loan and abolished the fourfold penalty. 
—See usurae, pecunia fenebris, exercere pecu¬ 
niam, and the following items. 

Klingmuller, RE 6; Baudry, DS 2 ; G. Rotondi. Leges pub¬ 
licae populi rom., 1912 (Encicl. giuridiea ital.); Klxng- 
tnnller, ZSS 23 (1902) 23. 

Fenus licitum. See the foregoing item. 

Fenus nauticum. A loan given in connection with the 
transportation oi merchandise by vessel. The loan 
had to be repaid only when the ship arrived safely 
in port with the cargo. Because of the risk which 
the loan-giver assumed (shipwreck, piracy), the rate 
of interest was unlimited until Justinian fixed it at 
12 per cent. Syn. usurae maritimae. The money 
loaned was called pecunia traiecticia as “money con- 
veyed overseas,” since dther the mone}’ itself or the 
cargo bought by it was to be transported bv boat.— 
D. 222; C. 423. 

Klingmuller, RE 6. 2200; Cuq, DS 2 ; Heichelheim. OCD 
(s.v. botiomry loan) ; F. Pringsheim, Kauf mit fremdem 
Celd, 1916. 143; Nicolao. Mcl Jorga, 1933, 925; De Mar- 
tino, RDNav 1 (1935) 217; Biicardi. St Aibertoni 2 
(1937) 345; idem, StSen 60 (1948) 567; De Martiao, 
RDNav 15 (1949) 19. 

Fenus semiunciarium. A rate of interest amounting 
to one-half of the fenus unciarium. It was intro¬ 
duced by a plebisdte of 347 b.c —See the following 
item. 

Fenus unciarium. The rate of interest established by 
the Twelve Tables. It was one uncia (one-twelfth ©f 
the sum loaned) per annum (8Vs per cent), or when 
the year was reckoned as ten months, 10 per cent 
Some scholars assume that such interest was paid 
monthly making 100 per cent per annum, which does 
not seem likely, although the other calculation ap- 
pears too low for the primitive economy oi the fitth 
century b.c. 

G. Billeter, Geschichte der Zinsfusses, 1898,157; Appleton, 
RHD 43 (1919) 467; Sdaloja, BIDR 33 (1924) 240 (= 
St giur. 2, 287); Kubler, Geschichte, 1925, 47; Nicolao, 
Mei Iorga, 1933, 925; L. Clerici. Economia e finansa dei 
Romam, 1 (1943) 352; Araagio-Roiz, IstituaionZ (1947) 
304; E. Wcus, Institutionem t* (1949) 304; Konkel, Rom. 
Rechf (1949) 181 

Fera (bestia). A wild animal. It was considered a 
res nullius. When caught (not merely wounded) it 
became the property of the captor and remained 
such as long as it was in his custody. Ait er regain- 
ing its natural liberty it could be the object of an- 
other occupatio. A wild animal belongs to res nec 
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mancipi. —See animalia, animus revertendi, edic¬ 
tum DE TEXIS, OCCUPATIO, VENATIO. 

Kaser, RE 7 A, 684; Laadncd, NDI 2, 588; idem, AG 29 
(1882). 

Ferendus non est. Said when the reasons (excuses) 
alleged in court by a person to justiry his acting, are 
not to be taken into consideratum. 

Feriae (dies festi). Days on which agri cui tural, in¬ 
dustria! and other kinds of labor, even that of slaves 
to a certam extent, were suspended, as well as all 
judicial acti vi ty ( vacatio a forensibus negotiis) . Such 
days were dedicated p rimari ly to religious ceremonies 
and popular festivals. Any offence against such holi- 
days was punished. There were also extraordinary 
feriae publicae, as on the occas ion ot a victory cr an 
accession to the throne. Feriae privatae (anniver- 
saries, commemorative days in assodations, see col¬ 
legia) considerablv increased the number of holidays 
on which any labor ceased. At the beginning of the 
Prindpate the number of poblic holidays amounted to 
fortv-eight. The whole matter was later regulated 
by a law of aj>. 389, which also took into considera- 
tion Christian holidays.—D. 2.12; C. 3.12. 

Wissowa. RE 6; Jullian, DS 2; De Rugfiero, DE 2, 
1782 ; Weiaberger. DE 3 ; De Robertu, Rapporti di lavere, 
1946, 278; J. Paoli, RHD 30 (1952) 304. 

Feriae Latinae. See praefectus ursi. 

Samter, RE 6; Juli an, DS 2. 

Feriaticus (feriatus) dies. Holidays on which agri- 
cultural and industrial labor ceased. Work connected 
with the military Service had to be done. Some acts 
of voluntary jurisdiction as, e.g., the appointment of 
a tutor or curator, ‘were permitted.—See feriae. 

Ferrariae. Iron mines.—See procurator ferrari¬ 
arum. 

De Rnggiero, DE 3. 

Ferre. See ferendus non est. ’ 

Ferre expensum. See expensilatio. 

Ferre iudicem. To propose to one’s adversary in a 
trial a certain person from the panel of jurors ( album 
indicum) to be judge in the c ontrov e rs y. Sumere 
iudicem = to accept the proposal; eierare — to reject, 
to retuse (under oath). 

Ferre legem. To propose (bring in) a law, to enact, 
to make a law. 

Ferre opem. See ope consilio. 

Ferre sententiam. To pass a judgmenL 

Ferre suffragium. To vote. 

Ferre testimonium. To bear testimony. 

Ferri iubere. See duci iubere. 

Ferruminatio. The junction of two objects of the 
same meta!, for instance, a bronze arm with a bronze 
statue. When the parts belonged to different own- 
ers, the owner ot the prindpal part became owner of 
the whole. This was not the case when the soldering 
metal was different, as, for instance, when in the 
exaxnple above plumb was used (adplumbatio). If 
separation is possible without destruction of the 


whole, the owner of the part which was illegally 
joined could claim its restitudon after having en- 
forced hs separation through actio ad exhibendum. 
—See corpus ex cohaerentibus, plumbatura, 

ACTIO AD EXHIBENDUM. 

Leonhard. RE 1 (t.v. adplumbatio) ; Pantpaloni. Scristi 1 

(1941, writttn 1879) 9; Boai. NDI 5. 

Festi dies. See feriae. 

Festuca. A stalk of grass, later a rod, used in earlier 
law when a thing was daimed by rei vindicatio or 
in spedfic form of manumission ( manumissio vin¬ 
dicta). 

NUbet, JRSt 8 (1918); Meyian. La bagnetu, itil F. 

Guttam (Laasaane, 1950). 

Fetiales. A group of twenty priests who from the 
earliest times were charged not only with religious 
functions, but also with public Service, in particular 
in intemational relationi with other States. Their 
duty was to observe whether or not the terms of 
intemational treaties were being fulfilled. They were 
involved in the conduding of treaties, in affairs of 
extradition, and were representatives of Rome in 
serving offidal dedaration of war. In their mis- 
sions abroad they were headed by one of them whose 
offidal title as the speaker ot the delegation was 
pater patratus. 

Samter, RE 6; A Weis», DS 2; De RugRiero. DE 3: 

Ferrim, NDI 5, 928; Rose, OCD ; Frank. CIPkUol 7 

(1912) ; Voltem, Scritti Canulutti 4 (1950) 248. 

Ficta possessio (fictus possessor). See possessor 
FICTUS. 

Fictio. (From fingere.) The assumption of the ex- 
istence of a lega! or factual element, although such 
an element does not exisL The purpose of a fiction 
is to cause certain legal consequences which other- 
wise would not occur. For fictio in the p roce du ral 
formula, see actiones ficticiae. 

R. Dekken. La fictum juhdiquc, 1935. 

Fictio legis Corneliae. See lex cornella de captivis. 

Fideicommissaria hereditas. See fideicommissum 
hereditatis. —Inst. 223. 

Fideicommissaria hereditatis petitio. See heredi¬ 
tatis Phim o FIDEICOMMISSARIA. 

Fideicommissaria libertas. Liberty granted through 
a fideicommissum. —D. 40.5; C 7.4.—See manumis¬ 
sio FIDUCIARIA, SENATUSCONSULTUM DASUMIANUM, 
RUBRIANUM, VTTRASIANUM. 

Motttel, St Bonfonte 3 (1930) 633. 

Fideicommissarius. (Noun.) Indicates sometimes a 
person awarded with a fideicommissum, sometimes an 
heir charged with one. 

Fideicommissum. (From fidei alicuius committere.) 
Originally a request addressed by the testator to his 
heir ("te rogo " "peto a te") to caxry out a certain 
performance (payment of a sum of money, transfer 
of property) to the benefit of a third person. It 
created only a moral (not legal) duty. Augustus 
rendered the fideicommissum obligatory to the heir 
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and made it enforceable by a new procedure (cog¬ 
nitio extra ordinem ) before a special magistrate 
created ior the purpose, the praetor fideicommissarius. 
Fideicommissum was formless and this advantage 
over legades in the form of legata furthered its devel- 
opmenL Anybody who received a gift mortis causa 
(not only an heir) might be charged with a fidei¬ 
commissum. Not even a testament, without which a 
legacv could not be bequeathed, was necessary since a 
fideicommissum could be ixnposed on an heir at intes- 
tacy. The differences between fideicommissa and 
legata gradually disappeared and under Justinian 
both institutions were considered equal (per omnia 
exaequata sunt, D. 30.1).—D. 30; 31; 32; C. 3.17; 
6.42—46.—See fideicommittere, senatusconsul¬ 
tum FECASIANUM, CODICILLI, ORATIO HADRIANI, ORA¬ 
TIO MARCI. 

Leanhard. RE 6; Humbert. DS 2; Trifone, A 'DI 6 (1002); 
Kubltr, DE 3; Milone. II fedtcommesso romano, 1896; 
Dedareml, MU Gerardm (1907) 135; Riccobono, Mil 
Conii 2 (1926) 310; R. Tritone, II fedecommesso 1914; 
Lemerder, RHD 14 (1935) 443. 623; B. Biondi, Sueeee- 
sione testamentaria, 1943, 289; F. Schwarz, ZSS 68 (1951) 
266. 

Fideicommissum a debitore relictum. A fideicom¬ 
missum by which the testator ordered his debtor to 
pav the debt not to the heir but to a third person. 

G. Wesenberg, Vertrage su Gunsten Dritter, 1949, 56. 

Fideicommissum hereditatis. A fideicommissum con- 
ceroing the whole estate or a part of it. A fidd- 
co mmi ss ar y honored by such a fideicommissum became 
either successor to the entire inheritance or co- 
successor with the heir who had been charged with 
the fideicommissum (the fidudary heir). The latter 
remained the heir (heres) but he had to transfer the 
pertinent portion to the fideicommissary; for the 
transfer of the testator’s daims and debts reciprocal 
stipulations were made (stipulationes emptae vendi¬ 
tae hereditatis ) by which the fidudary hdr obligated 
himself to restitute the fideicommissary the payments 
recdved from the debtors of the deceased, whereas 
the fiddcommissary assumed the liability to indemnify 
proportionally the hdr for payments made to the 
creditors of the estate. For later refonns which di- 
rectlv gave the fiddcommissary the legal situation of 
an hdr and made the stipulations superfluous, see 
SENATUSCONSULTUM TREBELLIANUM and PEGAS IA- 
kum. Justinian simplified the whole matter and 
gave the fiddcommissary the position of a universal 
successor (heredis loco). —Inst 223.—See heredi¬ 
tatis PETITIO FIDEICOMMISSARIA, COMMUNICARE LU¬ 
CRUM, EXCEPTIO RE S TIT U TAE HEREDITATIS. 

Lemerder, RHD 14 (1935) 462, 623; La Pira, StSen 47 
(1933) 243. 

Fideicommissum libera tatis. ' See manumissio fidei¬ 
commissaria. 

Fideicommittere. See fideicommissum. Fideicom¬ 
mittere was the term used by the testator when he 
addressed his request to his hdr: "fidei tuae com¬ 


mitto " (= I leave it to your iaith, honesty). Other 
words could, however, be used as well (peto, rogo, 
volo, etc.). 

Fideiussio, fiddussor. See adpromissio. 

Fideiussor fideiussoris. A surety who assumes guar- 
anty for another surety. 

Fiddussor iudido sistendi causa. See vindex, vadi¬ 
monium, sistere aliquem. 

Fideiussor tutoris (curatoris). A surety for a guard- 
ian (tutor or curator).—D. 277; C 5.57. 

Fideipromissio, fideipromissor. See adpromissio. 

Fidem alicuius sequi. (Syn. fidem habere alicui.) To 
put faith in one's honesty, to trust. 

Fidem praestare (conventioni, pacto). To perform 
the obii pati ons assumed in an agreemenL Svn. fidem 
servare ; anL fidem fallere, fidem rumpere. 

Fides. Honesty, uprightness, trustworthiness. In 
legal rdations fides denotes honest keeping of one’s 
promises and performing the duties assumed by 
agreemenL On the other side fides means the con- 
fidence, trust, faith one has in another’s behavior, 
parricularly with regard to the fulfillment of his lia- 
bilities. See fidem alicuius sequi. For fides as 
the dement of redprocal confidence in contractual 
relations, see rus gentium ; ior fides in the promis- 
sory formulae by which one assumes guaranty for 
another, see adpromissio. —See bona fides, con¬ 
tractus BONAE FIDEI, IUDICIA BONAE FIDEI, EMPTOR 
BONAE FIDEI. UBER HOMO, «C., USUCAPIO, POSSESSOR 
BONAE FIDEI, MALA FIDES. 

De Ruggiero, DE 3, 77; Hetnze, Hermes 64 (1929) 140; 
Frankel, Rkeinisckes Museum fur Pkilol. 71 (1916) 187; 
W, Flume, Studien sur Aksessorietat. 1932, 64; Beseler, 
Fides, ACDR Roma 1 (1934) 135; Hennesdorf. ACII 1 
(1935) 161; F. Schulz, Principies of R. Law (1936) 223; 
Kunlcel, Fsckr Kosckaker 2 (1939) 1; Dulckeit. ibid. 316; 
Coadaaari-Miehler. Ser Ferrini 3 (Univ. Sacro Caere, 
Milan , 1948) 90; Kaser, Das altromiscke Ius, 1949 (pas¬ 
sim) ; Frena, Nuova Riv. dtr. com. 2 (1949) 31. 

Fides bona. See bona fides. 

Fides instrumentorum. The credibility, the condusive 
force of documents as means of evidence. Similar 
applicati ons of the term: fides scripturae, fides tabu¬ 
larum; with regard to witnesses and thrir testi- 
monv: fides testimonii, testium. —D. 22.4; C. 421. 
Archi, Ser Ferrini 1 (Univ. Sacro Cnore, Mflaxi, 1947) 15. 

Fiducia. An agreement (pactum fiduciae) in addidon 
to a transfer of property through mancipatio (or in 
iure cessio) by which the transferee assumes certain 
duties as to the property tiansferred or the later 
retransfer thereof to the transferor. The agreement 
is based on the transferor’s trust (fides, fiducia) to 
the honesty of his partner. The transferor had an 
action (actio fiduciae) against the trustee if, con ■ 
trary to the fidudary agreement, the latter refused 
to retransfer the property. On the other hand, the 
trustee had an actio fiduciae contraria for the recov- 
ery of expenses and daxnages caused by the thing 
manripated. Fiducia means sometimes the thing 
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gi ren in fiduciam or fiduciae causa. For the manifold 
Applications of fiducia, see coemptio fiduciae causa, 
and the following items. 

Maniglc. RE 6; Baudry, DS 2; Carreffi. NDI 5; Kubler, 
DE 3; Rotondi, Scr giur. 2 (1922) 137; Grosso, AnCam 
3 (1929) 81; C Long CentCodPm 1933; De Martmo, 
Giurisdmone, 1937, 90; G Longo, Fiducia (Corso) 1933; 
W. Erbe, Die f. im rom. R., 1940; Collinet, St Besta 1 
(1937) 91; Kaser, ZSS 61 (1941) 153; Kreller, ZSS 62 
(1942) 143. 


Fiducia cum amico. A fidudary agreement cooduded 
with a friend on the occasion of a transfer of owner- 
ship under spedfic drcumstances for the purpose 
“that the thing be safer with him” (Gaius, Inst 2.60). 
Such a transaction could serve for a deposit or a 
gratuitous loan of a thing (commodatum), the fidu- 
dary assuming the duty to retransfer it to the de¬ 
positor or commodator. 

Fiducia cum creditore. A kind of pledge. The debtor 
transferred the ownership of a thing given as a real 
security to the creditor through mancipatio or in ture 
cessio. The latter assumed the obligation to retrans¬ 
fer the thing to die debtor after the debt was paid. 
For the pertinent actions, see fiducia. An example 
of a fiducia cum creditore is epigraphicaQy prcs e rved 
in the so-called fokmula baetica. This kind of 
pledge did no longer odst in Justiniani law. The 
terra was canceled by the compilers of the Digest 
everywhere in classical texts and subsdtuted by an- 
other terra, primarily by pianus. —See fiducia 
(BibL). 

Hazeltme, in R. W. Turaer, The Equity of Redemption, 
Cambridge, 1931, p. sii; G Longo, CentCodPav 1934,795; 
Rabel, Sem 1 (1943) 39; A. Bnrdese, St Soloeci, 1948, 
324; idem. Lex commissoria e rus vendendi nella fiducia, 
1949. 


Fiducia manumissionis causa. The conveyance of 
the ownership over a slave to a fidudary under the 
a g r eem ent that the slave be manumitted. TV pur¬ 
pose of such a transaction was to make the fidudary 
the-patron of the slave manumitted or to elude die 
legisladon which restricted manumissions, see lex 

FUFIA CANINIA, LEX AELIA SENTIA, LEX IUNTA NOB- 

saxa, Such transacdons tn fraudem legis (= to de- 
fraud die law) were void. 

Grosso, RISC 4 (1929) 2SL 

Fiducia remandpationis causa. An agreement made 
with a third person by a father who wished to eman* 
dpate his son from patemal power, by which agree¬ 
ment the fidudary assumed die duty to remandpate 
the son to die father until, after the third remandpa- 
tion, the son was free from the paterna! power.— 
See EMANCIPATIO. 

Fiduciae causa. Refers to transacdons ( mancipatio 
or tn ture cessio) creadng a fidudary reladon be* 
twe en the contracdng parties and imposing on die 
trustee the duty of penorming under certain condi- 
tions a legal act entrusted to him. 

Betti, B1DR 42 (1934) 299; Bruiello, RIDA 4 (1950) 20L 


Fiduciaria res. A thing (a slave) transferred fiduciae 
causa. See fiducia and the foregoing item. 

Fiduciarius. (Adj.) See coemptio, tutela fiducia¬ 
ria. 

Filia familias. A daughter under the patemal power 
of her father or a patemal ascendant She is alieni 
iuris and becomes sui iuris through emancipatio or 
marriage combined with in manum conventio by 
which she enters into the family of her husband 
where she is filiae familias loco under the patemal 
power of the head of her husband’s family. In an- 
dent law it was the father who promised his daughter 
into marriage through sponsio and who had the right 
to dissolve her marriage if she remained in his pa¬ 
temal power. Later only his consent was necessary 
for the daughter^ betrothal and marriage but a tadt 
one sufficed. His right to dissent was limited in 
Jnstinian law, and so was his right to infiuence the 
daughter’s divorce.—See patria potestas. 

Moriaud, MU Git»4 2 (1912) 291; Solazzi, BIDR 34 
(1925) ; idem. St Albertoni 1 (1935) 41; G. Longo, BIDR 
40 (1932) 201; Brusloff, St Riccobono 1 (1936) 332; Dc 
Martmo. Giurisdmone (1937) 328; Cacs, SDHI 5 (1939) 
122; Volterra, RIDA 1 (1948) 224. 

FniL Sons, children. In a broader sense the term 
also embraces descendants (nepotes, pronepotes). 
Lanfranchi, StCagl 30 (1946) 23. 

Filius adoptivus. An adopted son.—See adoptio. 

De Ruggiero, DE 3, 89. 

Filius familias. A son under the patemal power (in 
potestate) oi his father (pater familias) or patemal 
ascendant Descendants (grandsons, great-grand- 
sons have the same legal status as their father (or 
grandfather, respectivdy) who is under the patria 
potestas of the head of the family. A filius familias 
has no property of his own; ali his acquisitions be- 
come property of his father. The introduction of a 
separate property of the son, peculium, brought a 
change in this regard. See peculium. A major 
filius familias has full capadty to conclude legal trans¬ 
acti ons but he does not obligate his father unless he 
acts under his order or under spedfic drcumstances; 
see peculium, iussum, actio tributoria. A filius 
familias could not rnar r y without the expliat consent 
of his father. In Justinian’s law the son could com¬ 
ptam to the competent authority about an unjustified 
ref usa! A filius familias, as a person alieni iuris, 
became sui iuris at the death of his father if he was 
under immediate patemal power of the deceased. 
With the consent of the father the son was freed from 
patemal power through emancipatio. —C. 222; 
4.13; 10.62.—See patria potestas, pater familias, 

HERES SUUS ET NECESSARIUS, BONORUM POSSESSIO 
UNDE LIBERI , IUS VITAE NECISQUE, INTERDICTUM DC 
r.rwT-BTc EXHIBENDIS, TESTAMENTI FACTIO, IUDICIUM 
DOMESTICUM, VINDICATIO FILII, NOXA, EX BE, EX¬ 
HEREDARE, PECULIUM, OBLIGATIO NATURALIS. 

Solazzi, BIDR 11 (1899) 113; idem, R1SG 54 (1914) 17, 
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273; P. Moriaud, La simple famille patmelle, 1912; De- 
dareail, Mil Girord 1 (1912) 315; Philippia, Mei Comti 
2 (1926) 224; Kaser, ZSS 58, 59 (1938, 1939); idem, 
SDHI 16 (1950) 59; Volterra, R1DA 1 (1948) 213. 

Filius iustus. A son bom in a legally valid marriage 
( iustae nuptiae). In Justinian’s language the term 
filius legitimus prevails. 

Filius legitimus. See the ioregoing item. 

Filius naturalis. As an ant. to filius adoptivus, filius 
naturalis indicates a child born in a marriage. On 
the other hand, filius naturalis is a child born in a 
marriage-like union, contubernium, and from the time 
oi Constantine a child issued in a concubinage. This 
latter significance predominates in Justiniani lan- 
guage where it comprises any illegirimate child. Chil- 
dren bom in a concubinage may become legitimi in 
later law by a subsequent marriage of the parents 
( legitimatio per subsequens matrimonium, a term 
coined in iiterature). The emperor could grant an 
Qlegitimate child the position of a filius legitimus by 
a spedal privilege {per rescriptum principis). —C. 
527. —See contubernium concubinatus, legiti¬ 
matio. 

Stdnwenter, RE 16 (s.v. naturales liberi); De Rugjiero, 
'DE 3. 85; Weus. ZSS 49 (1929) 260; C A. Maschi, 
Concesione natvraiistica, 1937, 51; Wolff, Sem 3 (1945) 
24; H. Janeau. De Hadrogation des liberi naturales, 1947, 
15; Castello, RIDA 4 (= Mei De Visscker, 1948 ) 267; 
Lanfraachi, StCagl 30 (1946) 24. 

Fines (finis). Boundaries of a landed (rural) prop- 
erty. Syn. confinium. —D. 10.1; C. 3.39.—See actio 

FINIUM SECUNDORUM, AGRIMENSORES, CONTROVERSIA 
DE FINE. 

Leonhard, RE 6; Anon., NDI 6; Schulten, DE 3. 

Finge (fingamus). Suppose (let us suppose) that. 
The words are uequently suspected to be a compila- 
tory addi dor. introducing a hypothetical case which 
was not dis c ussed by the dassical jurist in his original 
work. Glosses or interpolations thus introduced do 
not prejudice, however, the dassidty of the dedsion 
itself. 

Guarneri-Citati, Indice* (1927) 40. 

Finiri. To come to an end. A controversy is “con- 
sidered finished when it was brought to an end by 
a judgment in court, settled by an agreement of the 
parties, or extinguished by silence (non-acdvity sc. 
of the daimant) through a longer time” (D. 
38.17.1.12). 

Fiscalis. (Noun.) An offidal concemed with fiscal 
administradctn.—See fiscus. 

Fiscalis. (Adj.) See rus Fisa. 

Fiscus (fiscus Caesaris). The treasury of the em¬ 
peror. It was not property of the emperor; it was 
only entrusted to, and controlled by, him as a fund 
desdned for pubiic purposes. The emperor had the 
right, and the moral dutv as well, to dispose of the 
fiscal revenues only for pubiic welfare. The main 
revenues of the fiscus were derived from the imperia! 
provinces; some income came from senatorial prov- 


inces. The creadon of .the fiscus under the Prindpate 
did not abolish the aerarium populi romani which 
remained under the control of the senate. The fiscus 
was administered by imperial officials (a rationibus). 
Procuratores fisci appointed by the emperor dedded 
controversies between the fise and private individuals. 
The fise gradually assum ed a more privileged posi¬ 
tion towards private individuals who were its debtors 
(debitor Fisa). In the course of time (first half 
of the third century) the fiscus absorbed other pubiic 
funds, the aerarium Saturni {populi Romani) and the 
aerarium militare. —D. 49.14; C. 10.1; 8; 9; 2.17; 
2.36; 3.26; 2.8; 773; 10.1-9,—See advocatus fisci, 

ARCA, AERARIUM, IUS FISCT, LARGITIONES, FRAGMEN¬ 
TUM DE IURE FISa, RES PRIVATA, MUT-TA FISCO DEBITA, 
A RATIONIBUS, HYPOTHECA OMNIUM BONORUM, DE¬ 
FERRE FISCO, NUNTIARE FISCO, SENTENTIA ADVERSUS 
FISCUM, RETRACTARE CAUSAM, USURAE FISCALES, RES 
Fisa, PRAEDIA FISCALIA. 

Rostowzew, RE 6; idem, DE 3; Humbert, DS 2; Stella- 
Maranea, NDI 6: Vassalli, StSen 25 (1908); L. Mitteia, 
Rom. Privatrecht, 1908, 349; Wei*s. ZSS 53 (1933) 256; 
S. v. Bolla, Die Entwicklung des F., 1938; P. W. Duff, 
Personality in R. Law, 1938, 51; B. Eliachevitch, La per- 
sonnalite juridique, 1942, 33; Lait, JRS 34 (1944) 51; 
Sutherland, Amer. Jonr. of Pkilology 66 (1945) 151; 
Jones, JRS 40 (1950) 23. 

Fiscus Iudaicus. A Central fund in Rome ior revenues 
from the poll-tax paid by the Jews in the whole em- 
pire. 

Ronowzew, RE 6, 2403; T. Reinach DS 3, 625; Ginsburg, 
Jevrisk Quarterly Review 21 (1930/31) 281; J. Juster, Les 
Juifs dans fEmpirt romoin, 2 (1914) 282. 

Flagellum. See castigare. 

Fcrareres, DS 2. 

Flagitium. A crime against good customs, chiefly a 
military infraedon. The term acquired later a more 
general meaning. 

Reiebeabecher, De vocum scelus, flagitium, etc. apud 
priscoe scriptores usu, Dis*. Jena, 1913; Volterra, AG 111 
(1934). 

Flamines. Priests in early Rome. A flamen was as¬ 
si gned to the Service of a sperific ddty, primarily for 
performing sacrifices. There were altogether fifteen 
flamines of whom three were maiores (patridans), 
ali others {minores). The highest in rank was the 
flamen Dialis (of Jupiter) who during the period oi 
kingship was appointed by the king. He had to be 
bom in a marriage conduded in the form of con¬ 
farreatio and could take a wife {flaminica Dialis) 
only by confarreatio. He was endtled to certain 
privileges {sella curulis, seat in the senate). Under 
the Empire spedal flamines were assigned to ddfied 
emperors. 

Samter. RE 6; Julii an, DS 2; Aston., NDI 6; Ejperan- 
dieu, DE 3; Rose, OCD. 

Flamen curialis. See curia. 

Flamen Dialis. See flamines, lex voconia, fla¬ 
minica dialis. 

Aron, NRHD 28 (1904) 5; Brauloff, St Bonfante 2 

(1930) 365. 
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Flaminica Dialis. The wiie pt the flamen Dialis. Sbe 
assisted her husband in his priestly funcnons. 

Sarattr RE 6, 2490; Ejperandieu, DE 3. 

Flavius, Gnaeus. See ius flavianum. 

Florentina. (Sc. littera.) The oldest and most au- 
thoriunve manuscript of the Digest, written in the 
late sixth or early seventh century. The manuscript 
was preserved in Pisa during the twelfth and thir- 
teenth centuries (bence it is named Littera Pisana). 
From the beginning of the fifteemh century h has 
been in Flore n ce. 

Kaatorowiez, ZSS 30 (1909) 186. 

Florentinus. A jurist of the second century after 
Christ, known only as the author of an extensive 
manual of Institutiones (in twelve books). 

BrassloS, RE 6, 2755. 

Flumen. See alveus, insula. 

Flumina privata. See flumina publica. 

Flumina publica. Rivers flowing the year through, 
perpetuaUy (flumen quod semper fluit, perenne). 
Xavigability is not derisive. See «es publicae. The 
public use of flumina publica is protected by spedal 
interdicts which serve to assure navigadon tmloading 
boats, maintenance of navigable rivers, and the like. 
See INTEBDICTA DE FLUMINIBUS PUBUdS. The 
quesdon whether water from public rivers could be 
diverted for private use is co ntr oversia!.—D. 43,12- 
15.—See ripa, aqua pubuca, and the following 
item. 

Berger, RE 9. 1634; Lauris, Anifac 8 (1932); G. Longo, 
RISC 3 (1928 ) 243; idem. St Ratti, 1934; Grosso, ATor 
66 (1931) 369; idem, Ser S. Remano 4 (1940) 175; B. 
Biondi, Categoria romana delle servitutes, 1938. 591; .Mor¬ 
tario, St 2 (1941) 71; G. Segre, BIDR 48 (1941) 17; 
B ranca. AnTriest 12 (1941) 29, 71, 141; Sctaerillo, Le 
cote, 1945, 131. 

Flumina torrentia. Rivers flowing during the winter 
only and regularly drying up during the summer. 
Later law treated them as flumina publica. 

Costa, BIDR 27 (1914) 72. 

Foederari. Citizens of a state which was ded to Rome 
by a treaty of alliance (foedus). “They enjoy their 
liberty in our country and retain their prope rty in 
the same way as in their own land; we enjoy the 
same rights in their country” (D. 49.15.7 pr.).—See 

CIVITATES FOEDERATAE. 

H. Horn, Foederati, 1930. 

Foedus. A treaty of friendship, peace and alliance 
with another state. It bound the parties to re ri procal 
military aid in the case of a war (foedus aequum). 
If the treaty was not based upon equality and Rome 
only was granted military assistance from the partser, 
the treaty was a foedus iniquum. —See socn, amici 
POPULI ROMANI, CIVITATES FOEDERATAE, PAX. 

Neumann. RE 6; Humbert, DS 2; Faribem. DE 3; 
Frena, Le forme jederatxvt, SDHI 4 (1938) 363, 5 (1939) 
161; B. Paradisi. Storia dei dtr. mtenasionale nel Medio 
Evo, 1 (1940) 52; De Visscher, Nonliti, 1947, 97; A. 
Magdelain, Origines de la sponsio, 1943, 6.—For treades 


concluded by Rome see L. Lari vi ere. Des traites concitu 
par Rome avec les rois etrangers, 1892; R. v. Scala, 
Staatsvertrage 1 (18%). 

Fons. A source of water. Syn. caput aquae. It be- 
comes jurisricallv relevant when another has a right 
(servitude) to take water (see servitus aquae¬ 
haustus) from the source on netghbors prop er ty 
or the right to drive his cattle thereto; see adpulsus 
pecoris. Persons endtled to make use of another's 
fons are protected .by an interdict de fonte. On 
the other hanc, the owner has an interdict against 
any one who prevents him from repairing or deaning 
the spring.—D. 43.22.—See interdicta de fonte, 
interdicta de reficiendo. 

Berger, RE 9, 1637; G. Longo RISC 3 (1928) 288. 

Forensia negotia. See feriae. 

Forensis. Connected with a judidal court, forum (e.g., 
causa, res, negotium). 

Forma. A legal norm, established in a statute, an edict 
of a mag istrate a decree of the senate, or an imperial 
enactment With regard to certain contracts (a man¬ 
date, a lease) forma indicates the contents of the 
a g re emetit . Sometimes forma = formula. 

Fmlletti, Mei Fonmier, 1929, 219; De Franrisd, RISC 10 
(1935) 102. 

Forma censualis. Regulations issued for the periorm- 
ance of a census. 

Scfawahn, RE 7A, 63. 

Forma idiologi. See gnomon idioloci. 

Forma turis fiscalis. A rule of fiscal law. 

Formae. Mctallic tabiets on which the boundaries of 
a plot of land are documentarily set. 

Formare. (With regard to a written document) To 
draw up. 

Formula. (In the formulary procedure.) A written 
document by which in a dvil trial authorizarion was 
given to a judge (index) to condemn the defendant 
if certain facnial or legal circumstances appeared 
proved, or to absolve him if this was not the case 
(si paret . . . condemnato, si non paret, absolvito). 
Introduced by the lex aebutia, and later extended 
by the Augustan lex iulia iudictorum privatorum, 
the formulary procedure replaced almost completelv 
the former procedure of legis actiones. See centum- 
vtrl The formula consis^ed of several dauses. Some 
of them, the mention of the judge appointed to dedde 
the case (. . . index esto) and two essential parts, 
intentio and condemnatio, were induded in each 
formula. (For prejudidal actions, see formula 
fraeiudicxalis.) Other dauses, such as demon¬ 
stratio and adiudicatxo, were inserted in order to 
spedfy more predsdy the case at issue. Some drcum- 
stasces aileged by the defendant, which, when verified, 
exduded his condemnation (see exceptio), might be 
inserted. The elastiaty of the formula which made it 
adaptable to any case was its great advantage which 
explains its existence through centuries until it was 
gradually superseded by a new fonn of procedure. 
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the cocKmo extra ordinem. In a concrete trial 
the formula was first proposed by the plaintiff (see 
editio actionis) and became dedsive for the con¬ 
tinuati on of the process through co-operation and 
consent of the defendant who, for his part, was en- 
titled to ask for the insertion of exceptions and for 
other modifications of the formula. All this took 
place in iure, i.e., before, and under the supervision 
of, the praetor who had the right to grant new for¬ 
mulae hitherto not promulgated in his edict, if such 
an innovatory and unprecedented formula was pro¬ 
posed by the plaintiff or his legal advisers. Such 
new formulae in the development of which the jurists 
had an i mp o r tant role, either as consultants of the 
parties or counselors to the magistrates, played an 
important part in the development of the Rotnan pri¬ 
vate law (see ros honorartcm). The tenn formula 
is used promiscuouslv with actio and was substituted 
in Justinian’s codification by the latter since in his 
time the formula was only a historical reminiscence. 
Ofhdally the formulae were abolished by an imperial 
constitution of aj>. 342 with the critical censure: 
"dangerous hair-splitting” (C. 2.57).—See besides 
the items mentioned a bove, praescriptiones, ea res 
agatur, quanti ea res est. some entries under 
actio, actiones and the following items. 

Wcnger, RE 6: Leerivain. DS 4, 227: Anon., ND1 6; 
Berjer. OCD 487; Kiibler, ZSS 16 (1895) 137; Pamch, 
Sekriftformel int rom Provineialprozess, 1907; H uve Ira, 
Mei Gerardin, 1907, 319; R. De RuRfiero, BIDR 19 
(19C7) 235; Arangio-Ririz, Ltt formules det oetions, is AI 
Qanoun Wal lqlisad 4 (19341; Naber, TR 1 (1918) 230; 
Kocourelc, Virginia LR 8 (1922) 337. 434: Wlassak, Die 
klats. Prozessformel. SbIVien 202 (1924) ; Wenfer, Prae¬ 
tor und Formel. SbMuneh 1926; Betti. CeniCodPav (1934) 
451; O. Carrelli, La generi dei procedimento formidare, 
1946; C Gicfiredi Contributi alio studio della proeedura 
civile rom.. 1947, 65; Biscardi, RISC 86 (1949) 444; 
G. PoRbese, 11 processo formulare, 1-2 (Lesioni Genava, 
1948-1949); AranRio-Ruiz. lura 1 (1950) 15; G. L Ltn- 
zatto, La proeedura ehile rom.. 3. La genesi dei proeedi- 
mento formulare, 1950. 

Formula arbitraria. See actiones arbitrariae. 

Formula Baetica. An epigraphically preserved exam- 
ple of a fiducia as a pledge (mancipatio fiduciae 
causa) given to a creditor. 

Edition: Aran^io-Ruiz, FIR 3 (1942) no. 92; Graden- 
witz. SbHeid 1915, 9, p. 12. 

Formula census. See lex censui censendo. 

Formula certa—incerta. See actiones certae. 

Formula Fabiana. See actio calvtsiana. fragmen¬ 
tum DE FORMULA FABIANA. 

Formula ficticia. See actiones ficticiae. 

Formula in factum concepta. See formula in ius 
concepta. —D. 19.5. 

De Frandsd. StSen 24 (1907); De Viischer, RHD 4 
(1925) 193 (= Studes de dr. rom. 1931, 359) ; Levy-Bruhl, 
Prudent et preteur, RHD 5 (1916) 5; Leael, ZSS 48 
(1928) 1; Fabia, Mei Huvelin. 1938; Collinet, La nature 
des oetions, 1947, 337; Philonenko, R1DA 3 (= Mei De 
Visscher 2, 1949) 237. 


Formula in ius concepta. AnL formula in factum 
concepta. The distinction is based on the contents 
of the intentio in the procedural formula. When a 
questi on of law is raised, as, for instance, when the 
plaintiff claims the ownership over a thing or an- 
other right, under Quiritary law, or when he sues for 
the periormance of an obligation by the defendant 
under civil law (dare oportere), there is in the in¬ 
tentio a direct or indirect reference to a legal trans- 
action or relation protected under ius civile. In a 
formula in factum, however, the intentio mentions the 
fact from which the plaintiff draws his claim and the 
judge is authorized to condemn the defendant if the 
fact in quesdon is proved. The formula in factum 
is adapted to the pardcular circumstanccs of the case, 
for instance, when a freedman summons his patron 
to court, or when a person summoned to court does 
not appear or give a guaranty. The substantial dif- 
ference between the two lanas of formulae is that 
in the formula in factum the condemnarion of the 
defendant is connected with a fact from which his lia- 
bility is derived, whereas in the formula in ius the 
establishment of a spedfic right of the daimant either 
over a thing or to a periormance by the defendant 
effects the condemnati on of the latter. In the crea¬ 
ti on of formula in factum the jurists and the judicial 
magistrates (the praetors) equally co-operated. 
Granted first in spedfic cases the formula in factum 
gradually entered into the praetorian edict in the 
fortn of an announcement of the praetor that he was 
willing to grant an aedon in certain situadons, not 
protected hitherto by the law. The formulae in factum 
were an important factor in the development of the 
ius honorarium .—See formula in factum concepta 
(Bibi.), INTENTIO. 

Formula Octaviana. (Actio quod metus causa.) See 
METUS. 

O. Carrelli, La genesi della proeedura formulare, 1946,200. 

Formula petitoria (iudidum petitorium). The for¬ 
mula used in so-called actiones in rem by which the 
plaindff claims a right over the thing at issue. The 
formula petitoria is applied in a rei vindicatio. It 
is opposed to another form of process when owner¬ 
ship of a thing is involved; see agere per spon¬ 
sionem. 

Formula praeiudidalis. The formula of the so-called 
prejudidal actions; see actiones praeiudiciales. 
The formula has only an intentio and no condem¬ 
natio, since the final statement by the judge estab- 
lishes the exi st ence of a legally important fact only. 

Formulae. Formularies for last wills. contracts, ac¬ 
tions, and the like. Collections of such forms were a 
favorite type of juristic writings in the early Re- 
public. Such collections are known as ius aelianum 
(see AELIUS PAETUS CATUS), ius Flavianum, Monu¬ 
menta Maniliana (see Manilius). The last collec- 
tion written by Manlius Manilius (consul 149 b.c.) 
was in use until the end of the Republic. 
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Fortasse, fortassis, forte. Periiaps, perchance, by 
ac: idem The words are used frequently by the 

compilers to introduce fictitious examples or, par- 
ticularly by nisi fortt, to add some restricdons to a 
legal norm expressed before. 

Guameri-Citati, Indici 3 (1927) 40 (BibL); idem, St 
Riccobono 1 (1936) 721. 

Fortuitus casus. An accident “which cannot be fore- 
seen by human mind" (D. 50.8.27).—See casus 

(Bibi)., TEBEAE MOTUS. 

Kubler, Fg Gierke (1911) 26. 

Forum. (In procedural law.) The competent court 
(forum competens ) before which one can be sued. 
Spedal courts had jurisdicdon in spedfic cases; see 

DECEMVISI STLITIBUS IUDICANDIS, CENTUMVIBI, BE- 

cupebatobes. There were praetors with a spedal 
jurisdicdon, as, e.g., the praetor fideicommissarius, 
tutelaris, and likewise the prefects in Rome were com¬ 
petent in particular controversies connected some- 
what with their spedfic domain of administration. 
A general rule, actor sequitur forum rei (C. 3.13-2; 
3.19.3; Frag. Vat. 326) established that die plaintiff 
could sue the defendant only where the latter had his 
judidal status either through origin (origo) or domi- 
dle (see domicilium, incola). If the defendant is 
summoned (in ius vocatio) before a magistra te not 
competent to try the case, he must answer the sum- 
mons, but the magistrate will refuse the aedon to the 
plaintiff (denegare actionem). The place where the 
defendant had to pay the debt, determined in certain 
cases the competent court. In Jusdnian’s law trials 
conceming an immovable belonged to the court of 
the place where the immovable was situated. For 
delictual obligadons the place where the offence was 
committed was dedsive in the later law. For ali 
these kinds of fora non-Roman terms were coined in 
literature (forum domicilii, contractus, rei sitae, de¬ 
licti). Non-Roman is also the term forum proro¬ 
gatum (prorogatio fori), when, by an agreement of 
the parties, a spedal court was selected. A c h a n gc 
of the court after the joinder of issue (litis contes¬ 
tatio) was impossible. It was the duty of the judidal 
magistrate approached by the parties “to examine 
whether he was competent in the spedfic case” (an 
sua est iwrisdictio, D. 5.1.5).—D. 5.1: C. 3.13. 

Kipp, RE 7. 

Forum. A market place, a small c omm unity (like 
vicus). 

Sdmlten, RE 7, 62 (no. 3); ThMenat, DS 2, 1278. 

Fossa. A channel, a water way.—See lacus, flumina 

PUBLICA. 

Fragmenta de iudiciis. Three brief excerpts from an 
unknown work, perhaps a commentary on the section 
de iudiciis of the praetorian edicti The manuscript 
is of the fifth or sixth century. 

Editioni in all Collectioni of Fontes (see General Bibltog- 
raphy. Ch. XII); the moit recent one in Baviera FIR 7 
(1940) 625.—Berger, RE 10. 1192. 


Fragmenta de iure fisci A few excerpts from a 
treadse on the rights of the fise Author and date 
are unknown. The manuscript is preserved on 
parchment; it was written in the fifth or sixth cen¬ 
tury. 

Editioni in all Collectioni of Fontes; the most recent one 
in Baviera, FIR 7 (1940) 627,—Braiiloff, RE 7. 

Fragmenta Vaticana. A collection of legal texts pre¬ 
served in a Vatican manuscript. It contains excerpts 
from the works of Papinian, Ulpian, and Paul (iura) 
and ixnperial consdtudons, primarily by Diodedan 
(Uges). For the selection of the consdtudons the 
Codices Gregorianus and Hermogenianus were prob- 
ably used but not the Codex Theodosianus. The 
collection was compiled presumably in the second 
half of the fourth century. 

Editioni in all collectioni of Fontes ($ee General Bibliog- 
raphy, Ch. XII), recently Baviera. FIR 2* (1940) 463; 
Braiiloff, RE 7; Volterra, XDI 12 (s.v. Vat. Fr.) ; Fei- 
gentrager, in Romanistische Studien (Freiburger recktsge- 
schicktlich, Abhandlungen 5. 1935 ) 27; Albertario, St udi 
5 (1937) 551; F. Schulr. Hist. of R. legal Science. 1946. 
310; v. Bolla, Scr Ferri*» 4 (Univ. Sacro Cnore, Milan, 
1949) 91. 

Fragmentum de bonorum possessione. A brief text 
on bonobum possessio ascribed to Paul; it is pre¬ 
served on a parchment sheeti 

First edition: P. 3L Meyer, ZSS 42 (1921) 42; Baviera. 
FIR 7 (1940) 427. 

Fragmentum de formula Fabiana. A brief excerpt 
from a juristic writing (by Paul?), named in litera¬ 
ture "de formula Fabiana” rather inappropriately in 
spite of three mentions oi that formula. It is pre¬ 
served in a parchment manuscript.—See actio cal- 

VISIANA. 

Edition: Baviera, FIR 7 (1940) 429 (BibL).—Albertario, 
Shtdi 5 (1937) 571. 

Fragmentum Dositheanum. This name is applied to 
a longer excerpt from a collection of passages used 
for translations from Latin into Greek and vice versa. 
It is commonly ascribed to the grammarian of the 
late fourth century arter Christ, Dositheus, the author 
of Ars grammatica. The text preserved in both lan- 
guages, is inaccurate and iuli of errors and contains 
some general conceptions and an extensive section on 
manumission which goes back probably to a dassical 
elementary treadse. 

Editioni in all collectioni of Fontes (see General Bibliog- 
raphy, Ch. XII); laitly by Baviera, FIR 7 (1940) 617.— 
Jors. RE 5, 1603; Berger, RE 10, 1192; G. Lombardi, II 
concetto di ius gentium, 1947, 246 (BibL). 

Frangere. To break. The verb occurs in connectio n 
with the harmful wrongdoings in the lex aQuilia 
which may provide cause for an aedon for damages 
(actio legis Aquiliae) against the wrongdoer.—See 
os fbactum. 

Frater. A brother. Brothers (fratres) are the sons of 
the same parents (= germani) but also the sons of 
the same father only (per patrem, fratres consan¬ 
guinei) or of the same mother (per matrem, uterini). 
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Under the ius civile brothers had a right to intestate 
succession in the group of the next agnates ( proximi 
agnati), under the praetorian law (see bonorum pos¬ 
sessio intestati) in the groups unde legitimi and 
unde cognati. The tenn fratres covers both brothers 
and sisters, unless a narrower sense is evident from 
the contexL An adopted son is considered to be a 
brother of the other sons of the adoptive father (per 
adoptionem quaesita fraternitas). Prohibited, how- 
ever, was adoptio in fratrem = adoption of a person 
as a brother of the adopting person ( fratrem sibi per 
adoptionem facere) in order to institute him as an 
beir. 

VolteiTa, BIDR 41 (1933) 289; Koschaker, St Riecobono 
3 (1936' ' Nallino, ibid. 321 (= Raecolta di seritti, 1942, 
383). 

Fratres Arvales. See arvales. 

Fratres germani (uterini). See frater, germani. 

Fratres patrueles. See consobrini. 

Fraudare. To deiraud. “No one is held to deiraud 
per sons who know the matter and agree” (D. 
42.8.6.9 = 50.17.145). Fraudare creditores (syn. in 
fraudem creditorum agere) = to act in order. to de- 
fraud the creditors by diminishing one's property, 
:.g., through forbidden donations, manumissions of 
slaves, or alienadons. Such fraudulent acts could 
be made by a freedman in order to deprive his patron 
of successional benefits ( fraudare patronum). —See 
fraus.— C. 6_5. 

Fraudare censum. See fraudare vectigal. 

Fraudare creditores. See fraudare. 

Fraudare patronum. See fraudare.— C. 6.5. 

Fraudare legem. To evade a law by a fraudulent 
transaction, e.g., to sell a thing at a small fictitious 
price in order to cover up a forbidden donation. 
Syn. fn fraudem legis agere. —See FRAUS LEGI facta. 

Fraudare vectigal (censum and the like). To evade 
taxation or other paytnents due to the state. 

Fraudatio. See fraudare, fraus. Fraudationis causa 
— (an act accomplished) for the purpose of defraud- 
ing another. 

Fraudator. A deceiver, in particular a debtor who is 
acting in order to deiraud his creditors (in fraudem 
creditorum). —See fraudere, fraus, interdictum 

FRAUDATORIUM. 

Soliari, Revoca degli atti fraudolenti 1* (1945). 

Fraudatorium interdictum. See interdictum frau¬ 
datorium. 

Fraudulosus. Using fraud, deceitful fraudulent. For 
fraudulosus in the definition of theft, see furtum. 

Fraus. A detriment, disadvantage. The term means 
also evil intendon, fraud (syn. dolus) and, conse- 
quendy, any act or transaction accomplished with the 
intendon to defraud another or to deprive him of a 
legitimate advantage. In contractual reladons the 
term had a particular importance with reference to 
icts ccmmitted for the spedfic purpose to deceive the 
Teditors through alienadons (diminudon of prop¬ 


erty) periormed in order to become insolvent and 
unable to pay one's debts to the creditors ( fraudare 
creditores, in fraudem creditorum agere). Credi¬ 
tors thus deceived could obtain the rescission of such 
fraudulent alienadons (donadons, manumissions of 
slaves). Various remedies were introduced in the 
course of time. One of them was the interdictum 
fraudatorium. Under specific drcumstances the 
praetor granted restitutio in integrum by which 
the debtor’s deceitful deeds ( fraudationis causa gesta) 
were annulled. A specific aedon for the rescission 
of such alienadons was an actio in factum, named 
actio Pauliana (the origin of the name is not dear). 
The aedon subsdtuted in Justinian law the other 
remedies; the pertinent interpoladons produced a 
certain obscurity in dctails as tar as the dassical law 
is concerned. The aedon was applicable against any 
third person who profited by the transaction with the 
insolvent debtor and knew of his fraud.—D. 42.8; 
C. 7.75.—See the foregoing items, coNsaus fraudis, 

ALIENATIO, INTERDICTUM FRAUDATORIUM, REVOCARE 
ALIENATIONEM. 

Coniorti, ND1 2 (s.v. asione revocatoria ); G. Rotondi, 
Gli atti in frode aUa legge, 1911; P. Collinet NRHD 43 
(1919) 187; Guarneri-Guti. Mil Conii 1 (1926); Schulz, 
ZSS 48 (1928) 197; Radia. Virginia L Rev 18 (1931) ; F. 
Palumbo, L'actio Pauliana, 1933; Albertario. Studi 3 
(1936) 323; H. Kruger and M. Kaser. ZSS 63 (1943) 117; 
Solazzi, Revoca degli atti fraudolenti, 1934 (3rd editioc. 
1, 1943). 

Fraus legi facta. The Romans did not elaborate a 
real doctrine of fraus legi facta. There was a dis- 
tinction between contra legem facere (= to do what 
the law iorbids) and in fraudem legis facere (“who 
evades the intendon of a statute but respects his 
wording,” D. 1.3-29). In other words, a fraus legi 
occurs “wben something is done what the law ex- 
pressly did not forbid, but what it did not want to 
be done” (D. 1330). Acting m fraudem legis was 
considered simply a violation of the law and it pro¬ 
duced those consequences which were provided by 
the law. 

Rotondi. Gli atti in frode olla legge, 1911; idem. BIDR 23 
(1912) 221 (= Seritti 3 [1922] 9) ; Lewald. ZSS 33 (1912' 
586; Scheltetna, Rechtsgeleerd Magasijn 55 (1936 ) 34 
(BibL) 96; J. Brejoa, Fraus legis, Rennes, 1941; idem, 
RHD 22 (1949) SOI. 

Fraus patroni Defrauding his patron by a freedman 
through the performance of alienadons by which his 
rights of succession are impaired. See actio cal- 
visiana. As early as aj>. 4 the lex aelia sentta 
declared manumissions of slaves in fraudem credi¬ 
torum void.—C. 7.75. 

Fructuarius. Used of a person entitled to the usufruct 
of a thing (syn. usufructuarius) and of the thing 
itself being in usufruct (e.g„ servus fructuarius). — 
See ususfructus. 

Fructus. Fruits, products, proceeds. The tenn com- 
prises primarily the natural produce of fields and 
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gardens, offsprings of animals, and proceeds obtained 
from mines ( fructtu naturales). Profits obtained 
through legal transactions (the rent from a lease) 
are also conceived as fructus (fructus oviles, non- 
Roman term). Children of a female slave ( partus 
ancillae ) are not considered fructus. As a matter of 
rule, the owner of a thing which produces fruits has 
the right of ownership over them. In certain spedfic 
legal situations, however, a person is given the right 
to the fruits from another’s property ( ususfructus, 
bonae fidei possessio, emphyteusis). The extension 
of such rights as to both the kind of fruits and 
the moment when they are acquired by the third 
person, is ruled by spedal provisions. Natural fruits 
become legally fructus atter separadon from the thing 
(land, tree, etc.) which produced them ( separatio 
fructuum, fructus separati). Before separadon ( fruc¬ 
tus pendentes) they are part of the prindpal thing 
and belong to the owner.— Fructus is sometimes iden- 
tified with ususfructus. —D. 22.1; C. 731. —See die 
foQowing items, impensae, ususfeuctus, possessos 
BONAE FIDEI, VENATIO. 

De Martino, St Seorsa, 1940; Fabi, AnCam 16 (1942-44) 
53; P. Ranielet, L'acquisition des fruits par fusvfruitier, 
These, Lausanne, 1945; Kaser, ZSS 65 (1947) 248. 

Fructtu civiles (naturales). These are modera ex¬ 
pressioris. See feuctus. For fructus civiles the 
Roman jurisde language used the expressions loco 
fructuum, pro fructibus. 

Fructus consumpti. Fruits already consumed; see 
pebceftio fructuum. They are distinguished from 
fructus exstantes (fructus non consumpti) = fruits 
separated and gathered but not yet consumed. 

Fructus dotis. The proceeds of a dowry. They be¬ 
long to the husband.—See dos. 

Fructus duplio. See vindiciae falsae. 

Fructus exstantes (stantes). Fruits stili existing and 
not consumed; see fructus consumpti. 

Fructus licitatio. A spedfic act in the procedure of 
possessory interdicts (interdictum uti possidetis, 
utrubi). The temporary possession of the contro- 
versial property is assigned to the party who assumes 
the duty to pay a higher sum to the adversary in the 
case he would lose the claim for ownership in the 
trial to follow. 

Berger, RE 9, 1697; Arangio-Ruix, DE 4, 70; Siber, Ser 
Ferrimi 4 (Univ. Sacro Cuore, Milan, 1949) 101. 

Fructus naturales. See fructus, fructus ctviles. 

Fructus pendentes. Fruits not separated from the 
thing (land, tree, etc.) which produced them. They 
are considered a part of the land (pars fundi) until 
they are separated. And fructus separati. —See usus¬ 
fructus. 

Fructus percepti. Fruits of which one took possession 
by separadng and gathering them.—See perc e ptio 
fructuum. 

Fructus percipiendi. Products which the fruit-bearing 
thing would have produced if the holder of it had 


taken the necessary care. In exceptional cases they 
were taken into consideration when the restitution of 
a thing with ali its proceeds was involved.—See 
POSSESSOR BONAE FIDEI. 

Ratti, Ann. Univ. Toseane 47 (1930) 37. 

Fructus rei pigneratae. The proceeds of a thing 
given as a pledge to the creditor. The question as 
to whether they are pledged too by virtue of a tarit 
agreement of the parties (so in Justinian law) or only 
when there was an explitit agreement to this effect, 
is controversial as far as the classica! law is conceraed. 
The sources deal primarilv with the problem with 
reference to the offsprings of a female slave (partus 
ancillae). 

Romano, AnCam 5 (1931) ; Carcaterra. ibid. 12 (1938) ; 

idem. AnBari 3 (1940) 123 ; Amo, ATor 75 (1939-40) ; 

De Robenis, AnBari 9 (1948) 31. 

Fructus separati. Fruits separated from the fruit- 
bearing thing. Only through separadon the fruit 
becomes juristically fructus. Ant. fructus pendentes. 
—See fructus. 

Fruges excantare. See excantare fruges. 

FruL Refers to the person who has the right to the 
proceeds (see fructus) of a thing.—See usus¬ 
fructus. 

Frumentarii. Military officials charged with the care 
for provisions for the army. 

Vaglieri, DE 3; Capiat, DS 2; Paribeni, ilitieUungen 

des kois. deutseh. Archaeol. Inst., Rom. Abt. 20 (1905) 310. 

Frumentationes. Doles of free cora distributed to the 
needy or sold them at a low price.—See lex Sem¬ 
pronia FRUMENTARIA, FRUMENTUM, TESSERAE FRU¬ 
MENTARIAE. 

Humbert, DS 2; Cardinali. DE 3; Rostowzew, RE 7, 172; 

D. Van Berchem, Distribution de bU sons CEmpire, 

Genfrrt 1939; Momigliano. SDHl 2 (1936) 374. 

Frumentum. The administration of cora supply for 
Rome and the needs of the state (military provisions, 
frumentationes). Frumentum is used in the sense of 
free distribution of cora (e.g., cura frumenti, see 
frumentationes). —C. 1124; 28.—See annona. 

Rostowzew, RE 7. 

Frumentum emptum. The cora which Rome bought 
from provinces with a rich agricultura! production 
(e.g., Sicily) at a price fixed by herself. Sometimes 
the quantity of cora to be furaished and paid for was 
dictated by Rome (frumentum imperatum). 

Humbert, DS 2; Schwahn, RE 7A. 30. 

Frumentum imperatum. Compulsory supply of cora 
from a province against co m pensa tion when the fru¬ 
mentum emptum did not suffice. 

Rostowzew, RE 7, 165. 

Frumentum in cellam. The provision of cora for the 
governor of a province and his staff to be fumished 
by the provincia ls at a price fixed by the senate. 

Frumentum publicum. Cora distributed among the 
needy people by the state (frumentationes). See 

LEX SEMPRONIA FRUMENTARIA, LEX CLODIA FRUMEN- 
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taria. Initiated under the Republic, the distribu- 
tion was reformed by Augustus and continued by 
his successors. Nature and purposes of the action 
were not always the same. 

Frustra. (With reierence to a legal transaction, a 
donation, a sale or a judidal action.) Indicates the 
legal non-validity or defidency of the act accom- 
plished. 

Hellmarm. ZSS 23 (1902) 428. 

Frustrari (frustratio, frustrator). To obstruet the 
continuaticm and condusion of a trial by resorting 
to tricks, such as evading summons to appear in court, 
hiding, or appeaiing without any chance of success. 
With regard to the payment of a debt frustrari = to 
fail to fulfill an obligatiuc at the fixed date.—See 

MOSA. 

Fufidius. A little known jurist in the early Prindpate, 
author of a collection of Quaestiones. 

Brassloff, RE 7, 201. . 

Fuga. A flight (of a slave). Servus in fuga = servus 
fugitivus. In the language of later imperial consti- 
rutions fuga = evasion of public charges (fuga mu¬ 
nerum, fugere munus). 

Fuga lata. See interdictio locorum, exilium. 

Fugiens. In Jusdnian's consdtudons refers to the 
defendant in a trial. 

Fugitivarius. A man whose occupation was to catch 
fugidve slaves for a reward.—See servus fugitivus. 

Dante. JurR 64 (1952) 12. 

Fugitivus. A fugidve. See servus fugitivus. Tne 
term is also applied to fugitive coloni and lessees of 
imperia! estates.—C. 11.64. 

Fulcinius Priscus. A little known jurist of the early 
Prindpate. 

Brassloff, RE 7. 212 (no. 6). 

Fullo. A fuller. He is responsible for taking care 
(custodia) of the custotners’ dothes accepted ior 
fulling.—See lis fullonum. 

M. Maxey, Occupation of the lotver elatus «c, Chicago. 

1938, 34; Rosenthal, ZSS 68 (1951) 260. 

Fumus. A vaporous or odorous smoke. A disturbing 
smoke from the ndghbor’s house or factory (the 
sources mention the case of a cheese factory, D. 
8.3.8.5) might be contested in court by the owners 
of the plots in the ndghborhood, unless the adver¬ 
sa ry had a servitude which entitled him fumum immit¬ 
tere (ss to let go the smoke to the ndghbor’s prop- 
erty, servitus fumi immittendi). Similar disturbances 
at a public place could be combated by an interdict. 

Bonfante, Corso 2. 1 (1926) 309. 

Functio. (From fungi.) The performance of offidal 
or other duties. Functio refers at times to public 
charges and payments. The term is frequently used 
by the imperial chancery.—See genus, fungi. 

' Savagnone, BIDR 55-56 (1952) 37. 

Fundus. A plot of land. "By the term fundus any 
building and any plot of land, as wdl as land with 
buildings thereon are indicated” (D. 50.16.211).— 


See DOS FUNDI, INSTRUMENTUM fundi, interdic¬ 
tum QUEM FUNDUM, LOCUS, PRAEDIUM, INSTRUCTUM, 
FRUCTUS PENDENTES. 

Schulten, RE 7 ; idem, DE 3; Humbert, DS 2; E. Kaila. 
L’unit i fonciirt en dr. rom., 1927; Steinwenter, Fundus 
cum instrumento, SbWien 221, 1 (1942) 10; U. Kaser, 
Eigentum und Btsitz, 1943, 259. 

Fundus dotalis. Land consdtuted as a dowry.—See 
LEX IULIA DE FUNDO DOTALI.—D. 23.5; C 523. 

Fundus in solo Italico. A plot of land in Italy.—See 

PRAEDIA ITALICA, RES MANCIPI. 

Fundus limitaneus (limitotrophus). A bor der land 
of the Empire. 

Fundus patrimonialis. Land bdonging to the patri¬ 
monium principis in the later Empire. It was 
mostly exploited through emphyteutical leases.—C. 
11.62-65.—See emphyteusis. 

Fundus provincialis (predium, solum provinciale). 
Provindal land. Quiritary ownership could not be 
acquired thereon because according to a Roman con¬ 
cepti on provindal soil was considered as belonging 
to the Roman people or to the emperor. Conse¬ 
quenti)-, usucapio of such land was exduded. See 
longi temporis praescriptio. In later times pro¬ 
vindal land was granted in exceptional cases to 
individuals. 

Klingmuller, Die liet des. Staatseigentums am Provin- 
xiaiboden. Philologus 69 (1910) 71; T. Frank. JRS 17 
(1927) 141; Levi, Ath 7 (1929); Segre, ATor 1936; 
Kaser, ZSS 62 (1942) 74; Boxxa, AnMac 15 (1941) 83; 
eodem, Ath 20 (1942) 66, 21 (1943) 21; Ciapessoni, 
Studi su Goto, 1943, 47 (BibL). 

Fundus stipendiarius (tributarius). See praedia 
stipendiaria, tributaria. 

Fundus uti optimus maximus. A clause in a sale of 
a land to the effect that it is in the best and perfect 
condirion, i.e., free from servi tudes. A similar clause 
was used in sales and legades of buildings and land. 
In the case of a legacy also the necessary appurte- 
nance ( instrumentum fundi) was understood as be- 
queathed. 

Fundus vectigalis. See ager vectigalis. 

Fungi To perform offidal functions (e.g., as a magis- 
trate or judge). With regard to a trial fungi = to be 
a party to it (e.g., fungi partibus actoris). Fungi 
vice (partibus) alicuius = to act, operate in the place 
of another; see vice. 

Funerarius. See actio funeraria, privilegium fu¬ 
nerarium. 

Funus. A funeraL The disturbance of a funera! was 
punished under the lex iulia de vi privata. —See 
actio funeraria, sumptus funerum. 

Fur. A thief.—See the following items, furtum, mora. 

Fur balnearius. A thief who steals dothes and other 
things in a bathing establishment.—D. 47.17.—See 

BALINEUM. 

Humbert. DS 2. 1409. 

Fur diurnus. A thief who steals during the day. Ant. 
fur nocturnus = who steals during the night. 
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Fur manifestus (nec manifestus). See furtum 

MANIFESTUM. 

Fur nocturnus. See fur diurnus. 

Furari To commit a theft.—See animus furandi, 

FURTUM. 

Furca. An instrument with two prongs used for the 
exeaution of the death penalty by han gin g the 
criminal. 

Furere. To be (or become) insane.—See furiosus, 
furor. 

Furiosus. An insane person, a lunatic. “A furiosus is 
considered to be absent" (D. 50.17.124.1). “He has 
no will” (D. 50.17.40) and therefore manifestations of 
his will are deprived of validity. He is not able to 
conclude a legal transacrion except during a ludd 
interval (see intervalla) when he regains a normal 
state of his mental faculdes. During his insanity a 
furiosus is under control of a curator who manages 
his affairs. See curator furiosi, bonorum pos¬ 
sessio furiosi nomine. The juristic sources apply 
several terms for insane persons, such as demens, 
mente captus, insanus, non suae (sanae) mentis, non 
compos mentis. No legal disdncdon was applied to 
the various kinds of Itmadcs.—See substitutio 
pupillaris. 

A. Audibert, Studes tfhist. du droit 1. La folie et Ia pro- 
digalitt, 1892; De Fnadad. BIDR 30 (1921) 154; Solaza. 
Moustion, 2 (1924); Lenel. ZSS 45 (1925) 514; Guarino, 
AnCat 3 (1949) 194; Renier, RIDA 5 (1950) 429. 

Furius Anthianus. A jurist of the first half ot the 
third centuiy after Christ, seemingly the author of a 
commentary on the praetorian edicL 

Brauloff, RE 7, 319 (no. 22); F. Scfaulx, Histon of the 
R. legal Science (1946) 201. 

Furor. See furiosus. 

Furor intermissus. See intervalla dilucida. 

Furtum. A theft. The dassical concepdon of furtum 
induded not only an actual rexnoval of another’s 
thing, but any intendonal handling (see contrecta¬ 
tio) of another’s thing with the view to derive a 
profit there f rom ( lucri faciendi, lucrandi causa). 
This broad definidon embraced not only simple steal- 
ing but also the most different acts of making use 
of another’s thing without the knowledge of, or con- 
trary to an agreement with, the owner, such as, for 
instance, selling another’s thing, collecdng money 
from another’s debtor as a payment, without authori- 
zadon by the creditor, and the like. The object of 
furtum could be only a movable though opinions to 
the contrary were not absenL Even a free person (a 
son or wife) could be “stolen.” There was no furtum 
if there was not an owner of the stolen thing, as, 
e.g., if the thing was a res nullius or belonged to an 
inheritance not yet entered upon by the heir, since 
such a thing was considered (in earlier law) to be 
a res nullius. Only a fraudulent contrectatio could 
be qualihed as furtum since “no one commits a theft 
without evil intenrion” (Inst 4.1.7), which in the 


[trans, amer. rnu.. soc. 

sources is termed as animus (affectus) furandi, furis, 
furti faciendi. The terms raay be of later coinage. 
There was no theft when one took another’s thing 
in the erroneous belief that it was his or that he was 
making use of it with the owner’s consent. Furtum 
was a private crime (delictum) prosecuted only by 
the person who suffered the loss. Two actions lay 
against the thief, first the condictio furtiva (available 
also against the heir of the thief) for the recovery of 
the stolen property (together with the proceeds) and 
second, the actio furti for a private penalty (actio 
poenalis) the amount of which depended upon the 
kind of the theft, see furtum manifestum, furtum 
non manifestum. This aedon could not be brougfat 
against the heir of the thiei. In certain legal situa- 
dons it was not the owner but another person who 
was entided to sue the thief (a possessor bonae fidei, 
a usufructuary, a creditor from whom the debtor’s 
pledge was stolen). Furtum indicates somedmes die 
stolen thing itself.—D. 47.2; 5; 13.1; C. 4.8; 62.— 
See animus furandi, contrectatio, naturalis 

LEX, RES FURTIVA, OPE CONSILIO, MONETA, PECULATUS. 
Hitzic, RE 7 ; Hnmbert DS 2 ; Brasiello, MD1 6; Berger. 
OCD \ M. Pampaloni. Scritti 1 (1947, written 1894) 559, 
653; Schulz. ZSS 32 (1911) ; P. Hureiin, Le furtum, 1915; 
Buddand. SRHD 41 (1917) 5; E. beer, Konkurrens der 
Aktionen, 2. 1 (1922) 90; Boisowiid, AnPal 13 (1929) 
343; Daube. CambU 1937, 217; Schep*es. SDH1 4 (1938) 
99, 5 (1939) 140; H. F. Jolowicz. Digest 472, De furtis. 
1940; Tabera, D HI 8 (1942); U. Baglivo, Sui rcato 
permanente nel dir. penalt rom., 1943. 14; M. {Caser, Das 
aitrom. Jus, 1949. 213; Niederlander, ZSS 67 (1950) 185; 
K. Olivecrona. Thret essays m R. lea, 1949, 43; De 
Roberm. AnBari 10 (1950) 55; Roseothal, ZSS 68 
(1951) 244. 

Furtum balnearium. See balineum, fur balnearius. 

Furtum conceptum. Occurs “when a stolen thing has 
been sought and found with somebody in the pres- 
ence of witnesses” (Gaius, Inst. 3.186). The mu 
could be sued by actio furti concepti for a threefold 
value of the thing stolen as a penalty, even if he was 
not the actual thief. In the latter case he himself had 
an actio furti oblati against the person who passed 
on to him the thing stolen even ii the latter did not 
commit the theft. These actions disappeared in the 
law of the later Empire. The receivers of stolen 
things were liable for furtum nec manifestum. 

Daube, TR 15 (1937) 48; idem. St m biblical law, 1947, 
260. 

Furtum domesticum. A theft committed by a person 
pertaining to the household. 

M, Piques, Vel i FmtMeur de la domus, Dijoa, 1938. 

Furtum manifestum. A theft detected when being 
committed. Some jurists extended the qualificadon 
"manifest theft” to cases lying beyond the catching 
the thief in die very acL The opinions of the jurists 
varied as to the essendal elements of furtum mani¬ 
festum (capture of the thief on the spot, capture on 
the day of the theft with the thing stolen being stili 
in his possession, seizure of die thing thrown away 
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by the thici pursued). The Twelve Tabies con- 
sidered a furtum manifestum when the thiet was 
convicted through an investigation lance et uao. 
Capital punishment for furtum manifestum, ordained 
in that legislarion, was later commuted into fouriold 
penalty. Ant. furtum nec manifestum. —See DE¬ 
PREHENDERE, DEICERE E SAXO TARPEIO. 

F. De Vitseher, £ tudes de dr. rom., 1931, 135; Arangio- 
Rud7, La repression du vol flagrant, in AI Qanoun Wal 
Iqtisad 2 (1932) 109 (= Rariora. 1946. 197) ; Aru, AnPai 
15 (1936) 128; Carrelli. AnBori 2 (1939). 

Furtum nec manifestum. A thett which cannot be 
qualified as an open theft; see furtum manifestum. 
The private penalty was double the value of the thing 
stolen. 

Furtum non exhibitum. Occurs when the stolen 
goods are not produced (see exhibere). The thief 
who failed to produce them was liable in a praetorian 
aedon ( actio furti non exhibiti ) if they were found 
later on his premises. 

Furtum oblatum. See furtum conceptum. 

Furtum possessionis. The theft of a thing by its 
owner from the person who has the right to hold it 
(a usuiructuary, a creditor holding the debtor's 
pledge).—See furtum rei suae. 

C Ferrini. Opere 5 (1930, written 1886) 107; M. Pam pa¬ 
lam, Seritti giuridiei 1 (1947) 673 (written 1894); 
Sdascia, Arekivio p en ale, 1947, 319. 

Furtum prohibitum. An actio furti prohibiti, of prae¬ 
torian origin. was granted against one who prevented 
another from searching a thing which had been stolen 
from him. The penalty was fouriold damages.—See 

LANCE ET LICIO. 

D. Daube, Studies in Biblical Late, 1947, 276. 

Furtum publicum. See peculatus. 

Furtum rei suae. A theft committed by the owner of 
a thing who took it away from the person who had 
the right to keep iu—See furtum possessionis. 

S cia «ei» . Archivio penale, 1947, 319. 

Furtum usus. A theft committed by an illicit use of 
a thing, which one obtained from the owner for a 
specific purpose, against the owner's will and beyond 
the limits imposed by the latter. Such a theft oc- 
curred, for example, when a depositary, a receiver 
oi a commodatum, a creditor holding a pledge used 
the thing for other purposes than agreed upon. The 
dassical origin of the term is rather doubtful. 

C F errin i. Opere 5 (1930. written 1886) 107; M. Paxnpa- 
Ioni Seritti giuridiei 1 (1947) 717 (written 1894). 

Furtigatio, fustis. See castigatio, crux. 

Fustuarium supplicium. The exeeution of a slave 
or a deserter condemned to death by beating him with 
dubs.—See castigatio, deserere. 

Futura. See praeterita. 

G 

Gaius. One of the most renowned Roman jurists of 
the middle of the second century after Christ (bom 
under Hadrian). His origin, full name and persona! 


whereabouts are unknown. For his Standard work, 
the Insdtutes, see institutiones gai. Moreover, he 
wrote a series of works, among them a c ommenta ry 
on the Twelve Tables and commentaries on the Edia 
of the praetor urbanus and the provindal edict. No 
other jurist commented on the provindal edict, see 
edictum provinciale. An dementary work, res 
cottidianae (called also Aurea) is ascribed to him, 
but several scholars believe it to be a postdassical 
compilation of excerpts irom Gaius’ works. Mono- 
graphs on legal institutions (on fideicommissa, on 
manumissions) appear under his name. In spite oi 
this rich literary aaivity he is never ated by the 
dassical jurists. Some sporadie mentions of a Gaius 
refer to the jurist Gaius Cassius Longinus (see 
cassius). Later (aj>. 426) Gaius appears among 
the jurists whose opinions acquired offidal authority 
in the so-called Law of Citations (see iurispruden- 
tia). Jusrinian considerably contributed to his fame 
by utilizing his Institutes as a basic source for the 
imperial Institutiones and speaking of him with great 
esteem ("Gaius noster”). —See institutiones gai, 

INSTITUTIONES IUSTINIANI. 

Kubler, RE 7; Orestano, NDI 6; Berger. OCD ; F. Kniep, 
Der Rechtsgelehrte Gaius und die Ediktskommentare, 
1910; H. Kroll, Zur Gaiusfrage 1917; J. B. Nordeblad, 
Gaiusstudien, Lund, 1932; P. Meylan, Le jurisconsulte 
Gaius, 1923 ; Btickland, Gaius and the liber singularis regu¬ 
larum, LQR 40 (1924); C. Appleton, RHD 8 (1929) 197; 
Kocourek, ACDR Rome 2 (1935) 495 (Bibi.); Siber, 
ibid. 1 (1934) 424; Kreller, ZSS 55 (1935); Bizoukides, 
Gaius. App. to vol. 2 (1939, Bibi.); E. Wds*. Fschr 
Schuls 2 (1951) 79. 

Gaius Cassius Longimus. See cassius. 

Gallus. See aeltus gallus, aquilius gallus. 

Gemmae. Predous stones, gems. When mounted in 
gold or silver, induded in a ring, or used as an orna- 
ment of vases they became part of the prindpal thing 
(cedere ) and consequentlv the ownership oi its owner, 
notwithstanding their great value. The same prin- 
dple applies to pearls ( margaritae ). 

Generalis (generaliter). General (generally). These 
tenns frequently used by Jusrinian and his compilers 
served to tormulate general rui es. definirions, and to 
generalize (" generaliter sancimus”) earlier legal rui es 
which had been applicable only to spedfic legal situa- 
tions. The terms are therefore often suspect, but 
cannot be exduded from the dassical juristic lan- 
guage.—See iudicia generalia, hypotheca gene¬ 
ralis. 

Guarneri-Citati. Indice* (1923) 41; idem, Fschr Koscha- 
ker 1 (1939) 136. 

Genius. The tutelary deity of a person. The genius 
oi a pater familias was the deity of, and worshipped 
by, the whole family. Oaths were taken by involring 
a genius, primarily that oi the emperor (per genium 
principis). S laves took an oath per genium domini. 
—See IUSIURANDUM. 

Otto, RE 7, 1161; Strinwenter, RE 10, 1255; Wenger, 
ZSS 23 (1902 ) 251; L Berlinger, Beitrage sur inofiisiellen. 
Titulatur der rom. Kaiser, 1935, 10. 
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Gens. A major group (clan) of several families really 
or supposedly desccnding trom a common ancestor. 
Originally a large plot of iand was possiblv assigned 
to the gens as a whole where its members lived to- 
gether and formed a kind of a community. A surviv- 
ing f ea rure of this andent organizadon is the right of 
succession on intestacy of the members of a gens 
(gentiles) m default of agnatic relatives. This prin- 
aple, mendoned in the Twelve Tables. remained in 
force through the Republic and perhaps in the early 
Prindpate. The members of the gens, gentiles, were 
also entitled to guardianship if a member had neither 
a testamentary nor an agnatic tutor. An extemal 
sign pointing to the fact that the gentiles belonged to 
the same social unit was the common name ( nomen 
gentilicium-) ; to this must be added their common 
worship of a divinity as a special protector of the 
gens and common cult ceremonies ( sacra gentilicia). 
They had also a common burial place. The gens had 
originally a political character and comprised patri- 
dans oniy; later plebeians had also their gentes. It 
is not quite certain whether the stirpes were smaller 
groups within the gens; many other elements in the 
organizadon of the gentes are likewise obscure. The 
smallest social unit within the gens was the family, 
familia. The dients (clientes) had no membership 
in the gens but parddpated in its religious cere¬ 
monies.—See GENTILES, FAMILIA. 

Kubler, RE 7; Siber, RE 21, 11S; Humbert, DS 2; Ores- 
tmno, NDl 6; De Rngiiero, DE 3; Treres. OCD ; G. W. 
Boaford. Political Science Quarteriy 22 (1907) 665; bL 
Radia, ClasPhilol 1914, 235; V. Arangio-Ruiz, Lt genti 
e Ia citti, 1914; G. L Larzatto, Per una ipotesi nile 
origini dei’obb ligatione rom., 1934, 27; L. Zanran, La 
teoria gentilitia, AVen 95 (1935/6) ; C Castello, St sui 
diritto familiare e gentilitio rom., 1942; Coli, SDHl 17 
(1951) 73. 

Gentiles. Persona belonging to the same gens and 
using the same name, nomen gentilicium. —See gens 
(Bibi). 

De Ru»giero, DE 3: Lcael, ZSS 37 (1917) 128. 

Gentilicium nomen. See nomen gentilicium. 

Genus. A kind, sort. type. The term has manifold 
applicadons. It refers to acdons (genus actionis, 
indicii), to legal insdtudons (contracts, possessions 
= genera possessionum) ; the most i m po r tant use is 
in the field of things; genus as opposed to species. 
VVhereas the latter word refers to a spedfic, indi- 
vidual object. the other indicates fungibles, in whkh 
one thing can be replaced by another of the same 
qualitv since economically they exerdse the same 
funcdon ( quae in genere functionem recipiunt), soch 
as com, oil, wine, money. See res quae pondere 
numero mensurave CONSTANT. In obligatory rela- 
dons the disdncdon genus-species becotnes impor¬ 
tant when the thing due perished In the case of a 
species the fulfillment of the obligadon is impossible 
and the problem as to who is responsible becomes 
actual ; in the case oi genus the exdnction of the 


obligadon does not enter into consideratior, since 
things in genere can be replaced by others of the same 
quality and quandty unless they were spedfied by exact 
indicauons. e.g.. wine which the debtor has in his 
cave.—Genus is sometimes synonymous to gens. —See 
LEGATUM GENERIS. 

Scarpello, SDl 12, 2 (s.v. species) ; E. Albertario. St 3 
(1936) 375; Beretta, Qualitas e bonitas nelle obbligadoui 
di genere. SDHl 9 (1943); Savagaone, La categoria deUe 
res tungibiles. BIDR 55-56 (1952) 18. 

Geometra. Syn. agrimensor. —See studla liberalia. 

Gerere. To administer (a patrimony), to manage his 
own or another s affairs (a business, curam, tutelam, 
negotia aliena), to exerdse (a profession. a magis¬ 
tra cy) , to condude a legal transacdon (negotium ).— 
See NEGOTIORUM CESTIO. 

Gerere (gestio) pro herede. See pro herede gestio. 

Gerere se. To conduct oneself; gerere st pro . . . = 
to impersonate, to assume falselv the character of 
another person, in pardcular oi an offidal, or oi a 
free person when one is a slave, or of a soldi er with- 
out being one, etc., in order to obtain certain privi- 
leges illidtly.—See falsum. 

Ger m a ni (fratres). Brothers bom of the same parents. 
Similarly sorores germanae — sisters bom oi the same 
parents.—See consanguinei, frater, uterini. 

Gesta. See acta, ius gestorum. 

Gestio. See gerere, negotiorum gestio. 

Gestio pro herede. See pro herede gestio. 

Gestor. See negotiorum gestio. 

Gestus. See gerere. The term is primarilv applied 
to the management of the ward’s affairs by a tutor 
or curator. Svn. gestio. 

Gladiatores. Gladiators. Condemnarion to gladiato¬ 
ria] fights (ludi gladiatorii) was tantamount to the 
death penalty since the gladiatores generally lost their 
life in the fights. It happened, however. soroedmes 
that the em p er or abolished the death sentence by an 
act of mercy. particularly when a gladiator was suc- 
cessful in a fight.—C. 11.49.—See ludi gladiatorii. 
S chneid er, RE SuppL 3; I-afare. DS 2; Wrifbt, OCD ; 
L Rcbert. Les giadiateurs dans le monie grte, 1940. 

Gladius. A sword. It is the most characteristic Symbol 
oi the emperor’s highest military comm and— Dam¬ 
nare ad gladium = to condemn a culprit to the death 
penalty by decapitation with a sword.—See IUS gla¬ 
dii, animadversio. 

Glans. An acom. See interdictum de glande le¬ 
genda. For the applicadon of this interdici the term 
was extended to ali kinds of tree-frnits. 

Gleba. Earth, soil For glebae adseripti, see adscrip- 
Ticrcs.— Gleba was a land tax in gokl imposed in 
the later Empire on senatore (gleba senatoria, gleba¬ 
tio). Later it was levied even upon senatore who 
were not landownere.—C 12, 2. 

Seeck. RE 4 (a.r. collatio glebalis) ; Thibault. Rev. 
generale dn droit 24 (1900) 36. 

Glebatio. See gleba. 
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Gloriosissimus. Under Justinian a title of the highest 
ofhcers of the empire. 

Koch. Byzantinische Beamtentitel, 1903, 58. 

Glossa ordinaria. See accursius. 

Glossae. For glosses in juristic writings, called also 
(not quite properly) pre-Justinian interpolations, see 

DIGESTA. 

(Hossatores. Interpreters of Justinian’s codification 
from the eleventh century until the middle of the 
thirteenth century. Thev were scholars and teachers 
in the school of Bologna under ixkerius (+1125) 
and his pupils. The name glossatores derives from 
the form of their exegetic remarks to texts, phrases 
or single words of Justinian’s Corpus, written as 
marginal or interlineary glosses, in the order of Jus¬ 
tiniani compiladon. See accursius. Systematic 
presentations in the iorm of summanes ( summae ) 
were rare. See azo. Later commentators, from the 
middle ot the fourteenth century, who worked in a 
somewhat different way, are tenned by the collective 
denomination "postglossators.” These post-Accur- 
sian commentators started from the glossa ordinaria 
of Accursius. Thev wrote commentaries and more 
extensive discussions on legal doctrines.—See bal- 

DCS, BAXTOLUS. 

Anon.. XDI 6: La Mamia. RISC 8 (1889) 3; F. v. 
Savigny Gcsckichte des rom. Rtchis im Mittelalter, 7 
voL. 1850-1851; E. Seckel. Distinctiones glossatormn, 
1911: P. Vinogradoff. R. Law m Mtdieval Europe, 2nd 
ed. by F. De Zuiueta. 1939 (an Italian translation by Ricco- 
bono. Biritto Rom. neirEuropo meditvaie, 1950) ; Genaner, 
ACDR Bologna 1 (1934); E. Albertario, Introdusione 
storiea ollo studio dei dir. rom. giust. 1935, 236 (BibL) ; 
Kantorowicz, TR 16 (1938) 430; H. Kantorowicz and 
W. \V. Buckland, Studies m the Glossators of R. Late, 
Cambridge, 1938; G G. Mor, Appunti svlla Storia delle 
fonti giur. rom. da Giustmiano a Inerio (Lenoni) 1937; 
Engelmann, Die Wiedergeburt der Reehtskultur m Italien, 
1938; Geazmer, Quare Glossatorum, Gedachtnissckrift 
fur Seckel, 1927; Koschaker, Europa und das rom. Recht, 
1947, 55; Rnttaer, SDHI 6 (1940) 275; B. Paradisi, 
Stor. dei dir. itaL (Lcxioni, 1951) 78; H. J. Wolff, 
Romon Law, Okiahotna, 1951, 187.—The glossa ordinaria 
is pubiished in the earliest four volutnr editioni ot the 
Corpus luris in the sixteenth and sevententh centones 
(last ed 1627). 

Gnaeus Flavius. See ius Flavianum. 

Gnomon idiologi. A collecti on of imperial mandates 
( Uber mandatorum ) of Augustus and some of his 
successors. The text, written about the middle of the 
second century (probablv under Antoninus Pius), is 
preserved in a papyrus. It contains instructions con- 
cemed with the admini strati on of the private patri- 
mony of the emperor {res privata Caesaris = idios 
logos). The provisions are primarily of fiscal char¬ 
acter and deal with various matters, such as inheri- 
tances that fall to the fise, taxes, fines, 'the capacity 
to make a testament, marriage between persons of 
different nadonality. A few dedsions of the praefects 
of Egypt are also added. 

Editioni; B er Uner Griechische Urkunden 5. 12 (no. 
1210) by Schnbart (1919) and comm e nt cd on by Uxkull- 


Gyllenband (1934) ; P. M. Meyer, Juristische Papyri no. 
93 (1920); Riocobono, FIR 1* (1941) no. 99 (BibL).— 
Lenel-Pamch, SbHeid 1920, 1; Seckel-P. M. Meyer, 
SbBerl 1928, 424; T. Reinach. NRHD 1919, 583; 1920, 1; 
Besnier, RIDA 2 (=Mel De Visscher 1, 1949) 93; S. 
Riccobono, Jr., II g. dei!"idios logos, 1950 (BibL). 

Gradatun. Gradually. In the law of successions the 
term refers to the admission of successors by degrees 
(see gradus) proceeding from a nearer degree, if 
there are not heirs {heredes or bonorum possessores), 
to the next degree, and so on. 

Gradus (cognationis). Degrees of relarionship. Their 
calculadon is based upon the principle that “each 
procreation adds one degree” (Inst 3.6.7, hence the 
formula: tot gradus quot generationes). Inferior 
gradus is applied to reladves in descendant line. Ant 
superior gradus. See DE GRADIBUS COGNATIONUM, 
successio graduum. In the ofndal nierarchy gradus 
indicates the rank of a pubiic (civil or military) 
officer.—Inst. 3.6; D. 38.10. 

Humbert, DS 3; Gnarino, Pauli de gradibus cognationum 
e la compilamone dei D. 3SJ0, SDHI 10 (1944) 267. 

Granius Flaccus. See fapirius. 

Fnnaioli, RE 7, 1820. 

Grassator. See latro. 

Rlemfeller, RE 7, 1829; Diali. RE SuppL 7, 1239. 

Gratia. An act of grace by the emperor.—See indul¬ 
gentia, divortium bona gratia. 

Gratis. Gratuitously, given without any recompense. 
—See gratuitus. 

Gratuitus. Benefits conceded without any compensa- 
tion are considered to be a donation and are subject 
to the same limitadons as gifts. See donatio. Some 
contracts contain the element of gratuity (commo¬ 
datum, depositum, precarium). A loan {mutuum) 
is gratuitous if interest is not paid ( gratuita pecunia). 

Gratulatio. See aboutio. 

Gravare. (In criminal matters) to incriminate, to 
charge with a crime as an accuser or witness, to 
cast suspicion upon another. 

Gravis. Severe. The term is used of penaldes in- 
fiicted on condemned criminals. When under spedfic 
drcuimtances a crime deserves a more severe punish- 
ment the sources speak of gravior poena (or sen¬ 
tentia) without indicadng predsely how the punish- 
ment is to be more severe. The choice is left to the 
judge. Ant levior poena. 

Gravis. With regard to co ntr actual obligadons, e.g., 
aes alienum grave a burdensome, heavy debt. Such 
a debt occurs when the debtor has to pay a penalty 
if he failed to fulfill his obligation at the fixed date. 
Usurae graves = high interest 

Gravitas. The digni ty of a high office. The imperial 
chancery used this dtle in rescripts (letters) ad- 
dressed by the emperor to offidal of a high rank. 

Graviter loqui To stutter. Stuttering was not con¬ 
sidered a disease. Consequentlv the sale of a slave 
who stuttered could not be annulied for this reason. 
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Gregarii milites. Soldiers of the lowest rank, privates. 

Gregatim. In herds, in flocks. Anima is living grega¬ 
tim — greges (see grex), such as equitium ( = a stud 
of horses), armentum (= plough-oxen). Such flocks 
are treated legally as units ( corpus ex distantibus ).— 
See corpus ex cohaerentibus. 

Gregorianus. See codex gregorianus. 

Grex. A herd. It is a collective thing (corpus ex 
distantibus) which maintains its identity in spite 
of changes in the individual animal» of which it is 
composed. A herd as a whole may be the object of 
a rlaim ( vindicatio gregis) embradng all a nimai s 
without regard to changes which therein or to single 
a nimais which do not happen to belong to the de¬ 
fendant There is, however, no usucapio of a whole 
grex but onlv of single animais. It was held that at 
least ten sheep made a herd.—See gregatim. 

Pampaloni. RISC 10 (1890) 268; Boisowsld, 5« Riccobono 
3 (1936 ) 357; O. Pallucchini. Uusufrutto det grtgge, 1940. 

Gromatici. Land-surveyors, writers on land-survey- 
ing.—See agrimensores. 

Fordyce and Brink, OCD. 

Gubernare (gubernatio). To govern, to administer. 
The term belongs to the language of imperia! con- 
stitutions. 

Gubernator navis. A steersman of a ship. He is liable 
for sinking another’s ship through his fault and can 
be sued for damages under the actio legis Aquiliae. 

H 

Habere (rem). “Used in a double sense, since we 
say habere of a person who is the owner (dominus) 
of a thing and of one who without being its owner 
holds it Finallv we use to say habere of a thing 
which is deposited with us” (D. 45.1.38.9). In a 
stili larger meaning habere is used of a person who 
has an action for the recovery of a thing held by 
another. 

Habere licere. To enjoy full possession of a thing 
without being disturbed by another person.—See 

EMPTIO, VACUA POSSESSIO, STIPULATIO HABERE LICERE. 
M. Kaser, Eigentum und Besitz, 1943, 14; Coing, Sem 8 
(1950) 9. 

Habitatio. As a personal servitude ( servitus per¬ 
sonae), this is in fact a type of the servitude usus: 
the right to use another’s house for dwelling. It 
used to be granted primarily by legacy. It was 
strictly personal in classical law and could not be 
transferred to another person. Transfer was ad- 
mitted, however, in Jusdnian’s law. Quite different 
is the legal structure of the right of habitatio ob- 
tainM through a contract of lease.of a house (loca¬ 
tio conductio rei). The redprocal rights and 
duties of the lessor and the tenant ( habitator, inqui¬ 
linus) are govemed bv the rules of locatio conductio 
rei .—Inst. 2.5; D. 7.8; 33 2; C. 3.33.—See hospes, 
usus. 


(trans, amer. rHIL. soc. 

Leonhard. RE 7; De Villa. ND1 6; Ricd, ibid. 1 ( abita- 
sione) ; De Ruggiero, DE 3; Cicogna. Fii 1906; Berger, 
11'ohnungsmiete in den Papyri, ZVR 29 (1913) 321; G. 
Grosso, Uso, abit asio tu, 1939. 

Habitator. See habitatio. 

Habitus. (Perfect passive participle of habere.) With 
reterence to things done = conduded (e.g., contrac¬ 
tus, emptio) ; pronounced, passed ( sententia = a 
judgment) ; contained (in a document, in testimony). 

Habitus corporis. The bodily appearance, constitu- 
tion. In earlier times it was the basic element of 
pubertv (see impubes). 

A. B. Scfawarz, ZSS 69 (1952) 371. 

Habitus matronalis. See matrona. 

Haec quae necessario. These are the initia! words 
of Justiniani constitution (of February 13, 52S) in 
which he announced his plan of a code of imperial 
constitutions (the flrst edition of his Code).—See 

CODEX I USTI NI ANUS. 

Haeretici (haeresis). Heredes (heresy). The legis- 
ladon of Chrisdan emperors frequendy dealt with 
heredes. The Codex ride 1.5, which contains the 
pertinent enactments (from 326 undl 521) starts with 
Constantine’s statement that "Privileges which have 
been granted with regard to religion, are onlv in 
favor of those who observe the Catholic law (Catho¬ 
lica lex). We wish that heredes not onlv be ex- 
duded from those privileges but also be subject to 
various public charges” (C. 1.5.1). Heredes were 
exduded from public oflices and had no polirical 
rights. Restrictions in the field oi private law were 
manifold: inability to acquire landed property, to 
make a testament or to inherit under one. Certain 
types of heresy were prosecuted as a crime. The 
most severe penaldes were inflicted upon Mani- 
chaeans.—See 1.15; 1.10; Nov. 45.109.132.—See 
apostata, icdaei. 

Th. Mommsen. Rom. Strafreckt (1899) 595; Volterra. 
BIDR 42 (1934) 453; Balan, ACII 1 (1935) 483; C 
Pharr, Codex Theodosianus, 1951, 582. 

War»na_ Sand.—See ivs h arenae fodiendae. 

Harenarius. See arenarius. 

Harmenopoulos, Constantine. The author of a com- 
pilation of Roman law as it was about t^e middle of 
the fourteenth century (a-D. 1345) stili in force in 
the Byzantine Empire. The collecdon contains ex- 
cerpts from earlier Byzantine compilations (Ecloge, 
Petra, the two Synopseis, Novels of the emperor Leo, 
Procheiros Nomos). The title of the work is Hexa- 
biblos (= in six books). It is also called Prochiron 
tdn nomdn (= Manuale legum). 

Editioni: G. E. Heinibach. Manuale legum sive Hexa - 
biblos, 1851; Translatum: H. E. Freshfield, A manual of 
Byzantine law, eompiled in the fourteenth century, Pari 
VI: On torts and crimes, Cambridge. 1930.—Mortreuil, 
Histoire du droit bysantin, 3 (1846) 349, 495; Mauro- 
cordato, Rev. de legislation et de jurisprudence, 25 (1846) 
193. 
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Haruspices. Diviners who interpreted abnortnal phe- 
nomena in the inner organs of sacrificia! aniroals, 
also celestial phenomena (lightning). 

Thulin, RE 7; idem, DE 3; Pea*e, OCD ; Bouche-Ledercq, 
DS 3; G. Wissowa, Religio it und Kultur der Rbmer, 1902, 
469. 

Hasta. A spear, lance. It was considered a visibie 
sign oi ownership lawfully acquired ( signum iusti 
dominii) since “the Romans primarily considered 
theirs what thev had taken irom an enemy (Gaius, 
Inst. 4.16). Public aucdons were perionned sub 
hasta (see subhastatio). When the centuraviral 
court held its sessions, a spear was set beiore it.— 
C.1CL3.—See locatio sub hasta, praetor hasta- 

RIUS. CENTUMVIRI. 

Hastati. See centurio. 

Haustus. Svn. aquae haustus. —See servitus aquae 
'haustus. 

Hercisci (ercisci). See actio familiae erciscundae. 

Heredis institutio. The designation of a person in a 
testament who as the testator's heir (heres), shall 
succeed as the owner of the whole estate (both cor- 
poreal things and rights). An heir may be instituted 
to a fraction of the inheritance and several heirs in¬ 
stituted in common without indication of their indi- 
vidual pordons succeed in equal parts. The insti- 
tudon oi an heir must be expressed in a prescribed 
fonn (sollemni more) : “X shall be (my) heir” (“X 
heres esto"). The heredis institutio was the most 
important element oi a testament. It had to be ex¬ 
pressed at the beginning of the testament ( caput et 
fundamentum testamenti). Xo tesamentary dispo- 
sidon was valid if there was not a valid insdtuuon 
of an heir or if the heir did not accept the inheritance. 
In the later law the earlier rigid rules lost their 
strength. The requirem ent of solemn words was 
dropped. A testament with a not valid heredis insti¬ 
tutio was efficient as a codicil and ali disposidons of 
the testator were thus saved.—lnst. 2.14; D. 28.5; 7; 
C. 624; 25.—See codicilli. 

Lencl, Zur Gesck. der h. i., Essayt, tn legat history, Ox- 
iord, 1913; S. Cugia. L'mvalidita totale deWistit usione 
i erede, 1913; Tuntedei, RISG 63-63 (1919-1921); Vis- 
roara. St Besta 3 (1939) 303; Sanfilippo. AnPal 17 (1937) 
142; L. Cohen, TAmPhilolA 68 (1937) 342; B. Biondi, 
Successione testamentaria, 1943, 188. 

Heredis institutio captatoria. See captatorius. 

Heredis institutio ex re certa. The insdtudon of an 
heir to a specific thing (not to a fracti on of the es¬ 
tate). Originally it was not valid and made the 
whole testament void. But alreadv in the dme of 
Augustus the jurist Sabinus expressed the opinion 
that an heir thus instituted should be considered an 
heir to the whole estate as if the specific thing were 
not mentioned. This doctrine, dictated by the tend- 
ency to save other testamentary disposidons (legacies, 
manumissions), prevailed in later law (favor testa¬ 
menti). —See hebes. 


Manca leoni, StSas 2 (1902); Beseler, St Riccooono 1 
(1936) 294; M. David, Studien sur k. i. ex re c., 1930; 
Sanfilippo, AnPal 17 (1937) 227; L. Cohen, TAmPkilolA 
68 (1937) 343. 

Heredis institutio excepta re. The insdtudon of an 
heir to the whole estate or a fracti on thereof with the 
excepdon oi one specific thing. 

Sciascia, Anetis 1947-48 Pontif. Univ. Cat. de Sio Paulo 
(Bratil) 223. 

Hereditarius. Pertinent to, connected with, an in¬ 
heritance.—See actiones hereditariae, ius here¬ 
ditarium, RES HEREDITARIAE, SEPULCRA HEREDI¬ 
TARIA, PARS HEREDITARIA. 

Hereditas. Used on the one hand in the sense of the 
complex of goods, rights, and dudes of the deceased 
(the estate as a whole), and on the other hand of the 
legal position of the heir (heres) who ait er the death 
of another enters (succedere) into his legal situadon 
and legal reladons (in universum ius, in locum de¬ 
functi). “Hereditas is nothing else than the succes¬ 
si on to the whole right ( universum ius) which the 
deceased had” (D. 50.1624). The fundamental dis- 
dnedon is between hereditas testamentaria = an in¬ 
heritance of which the testator disposed by designat- 
ing (instituere) the person or persons (heres, 
heredes), who should inherit his property, in a valid 
testament, and hereditas legitima — an inheritance 
which is given to heirs indicated by the law because 
the deceased did not leave a testament or his testa¬ 
ment became later inefrecrive for specific reasons. 
The testamentary succession prevails over the intes¬ 
tate one. According to a legal rule both kinds of 
succession cannot apply simultaneously to the same 
estate; see nemo pro parte testatus. Hereditas 
refers to successions under the ius civile ; it is op- 
posed to bonorum .possessio which is govemed by 
norms of the praetorian law.—See aditio heredi¬ 
tatis, DELATIO HEREDITATIS, EMPTIO HEREDITATIS, IN 
IURE CESSIO HEREDITATIS, HERES, HEREDITATIS PE¬ 
TITIO, successio, and the following items. 

Baodry, DS 3; De Ruggiero. DE 3; Berger, OCD (s.v. 
inheritance); Rabel. ZSS 30 (1930) 295; Bonfante, Seritti 
1 (1926), »everal arudei; Bortolncd. BIDR 42 (1934) 
150; 43 (1935) 128; Robbe, StCagI 25 (1937); La Pira, 
StSen 47 (1933) 243; Arobroiino, SDHI 10 (1944) 10; 
C Sanfilippo, St sulla hereditas I (1936); idem, Evolu- 
sione storica delPh., Corso, 1946; Biondi, Jstituti jonda- 
mentali 1 (1946) 24; B. Altoneje. La successione heredi¬ 
taria, AnPal 20 (1949) 228; Ambrotino, SDHI 17 (1951) 
195; Solasti, lura 3 (1952) 21. 

Hereditas damnosa. An estate in which the debts oi 
the deceased exceed the value of the property he lefL 

Hereditas fideicommissa (fideicommissaria). An in¬ 
heritance which in whole or in part was left to a 
person through a fideicommissum to be handed over 
by the heir instituted in a testament to the bene- 
ficiary (fideicommissarius), see fideicommissum 
HEREDITATIS. S_vn. hereditas fiduciaria. 

Hereditas fiduciaria. See the foregoing item. 
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Hereditas iacens. Corporeal things belonging to an 
estate (res hereditariae) during the time before the 
heir entered upon the inheritance (aditio hereditatis). 
From the time of the death of the person whose 
inheritance is involved until its acquisition by the 
heir the hereditas " iacet" (= lies). . During this 
period the things to be inherited are considered to 
be res nullius (belonging to nobody). Taking away 
such things is not a theft (furtum) but a milder 
wrongdoing crimen expilatae hereditatis. —See usu¬ 
capio FKO HEREDE. 

Manirk, RE 8. 644; Di Mano, StScialoja 2 (190S) SI; 

Scadnto, AnPai 8 (1921); A. u Amia. Ver editi giacente, 

1937; B. Biondi, letituti fondammtaii di dtr. ereditario, 2 

(1948) 102; idem, lun t 1 (1950) 150. 

Hereditas legitima. (Or quae iure legitimo obvenit.) 
.An inheritance which is conferred to an heir by the 
crvil law (ius civile) in the case of intestacy.—Inst, 
3.1; D. 38.6; 7; C. 6.58.—See hereditas, intes¬ 
tatus. 

La Pira. La successione hereditaria intestata, 1930. 

Hereditas suspecta. See heres suspectus. 

Hereditas testamentaria. An inheritance which an 
heir obtains according to the testament of the de- 
ceased.—D. 372.—See testamentum. 

B . Biondi. La successione testamentaria, 1943. 

Hereditatis aditio. See aditio hereditatis. 

Hereditatis petitio. An aedon by which an heir 
(heres), either the testamentary one (heres testa¬ 
mentarius) or one succeeding at intestacy (heres 
legitimus, ab intestato), claims the delivery of the 
whole estate, a portion of it or a single thing on 
the grounds of his right of succession. The aedon 
lies against any one who, holding things belonging 
to an estate claims either that he himself is an heir 
(pro herede), or simply denies the plaindfTs right 
of succession without giving any jurdfication of his 
own possession (pro possessore). The hereditatis 
petitio is a kind of rei vindicatio based on a spedfic 
dtle of the plainriff, i.e^ the right of an heir. There- 
fore it is also termed vindicatio hereditatis. The 
rules concerning the resdtudon of res hereditariae are 
analogous to those of the rei vindicatio. See inter¬ 
dictum quem fundum. Spedal provisiens were 
introduced by the Senatusconsultum Iuventianum 
which made an essendal disdnedon betwe en one who 
held the inheritance in good faidi (bona fide) in the 
belief that he was the real heir, and one who knew 
that he had no rights of succession. A defendant 
sued under a rei vindicatio for the resdtudon of a 
single thing belonging to the estate might oppose an 
excepti on that the quesdon of the plaindfTs rights of 
succession be not prejudged in that trial (ne prae- 
tudicium hereditati fiat). The exception compelled 
the plaindff to sue with hereditatis petitio if he 
wanted to base his claim on his quality as an heir.— 
D. 52; 4; C. 320; 31.—See senatusconsultum 


IUVENTIANUM, VINDICATIO FAMILIAE, POSSESSOS 
BONAE FIDEI. 

Degni, NDI 9. 1114; Di Marw». StSen 23 (1906) 25; 
Messina-Vitrano, BIDR 20 (1908) 220; A. Marrel. 
L'actio» e* petitio» Sheriditi, Lansanne, 1915: Beseier. 
Beitrdge 4 (1920) 5; Biondi, AnPai 7 (1920) 242; LeneU 
ZSS 46 (1920) 1; Denojrez, Fsckr Koschaker 2 (1939) 
304; G. Longo, La k. p.. 1933; A. Carcaterra, AnBari 3 
(1940) 35; Kaden, ZSS 62 (1942) 441. 

Hereditatis petitio fideicommissaria. A hereditatis 
petitio granted to one who through a fideicommissum 
hereditatis obtained an estate or a fraction thereof. 
This hereditatis petitio was conceived of as an ex- 
tension (hereditatis petitio utilis) of the normal 
HEREDITATIS pe titio which originally was available 
only to an heir inheriting under ius civile. —D. 5.6. 
—See FIDEICOMMISSUM HEREDITATIS. 

Hereditatis petitio possessoria. A hereditatio petitio 
granted the bonorum possessor (an heir inheriting 
according to the praetorian law). It was a later 
creation (by Justinian?) when the two systexns of 
universal succession were unified. In the dassical 
law the praetorian heir had the interdictum quorum 
bonorum. —D. 52. 

Hereditatis petitio utilis. See hereditatis petitio 

FIDEICOMMISSARIA. 

Heredium. A plot of land, induding a garden, of the 
size of two Roman acres (iugera), allotted. accord¬ 
ing to a legendary tradition by the founder of Rome, 
Romulus, to the ddzens. It was inalienable and 
indivisible. being reserved for the heir (heredem 
sequi). 

Humbert, DS 3: Sacchi. .VD/ 6; Nap. TR 1 (1919) 390; 
Lenel, Edictum perpetuum 1 (1927) 180; Pohlntann, Gesck. 
der cosialen Frage 1928, 334; H. Levy-Bruhl. Nouoelles 
etudes sttr le tres ancien droit romain, 1947, 37; Kamps, 
Archioes Shixtoire du droit oriental 3 (1948) 262. 

Heres. An heir, he “who enters in the rights and the 
place of the deceased” (O. 292.37). “No one leaves 
to his heirs more rights than he had himself’ (D. 
50.17.120). Ali advantages and disadvastages 
(charges, commoda et incommoda) resulting from 
the legal relations of the deceased are transierred 
to the heir. Hence he is liable for debts and duties 
of the defunct except those which are strictly per- 
sonal and not transmissible to another person. 
Among the rights exduded from succession are. e.g., 
personal servi tudes (tutu, ususfructus). Possession 
(possessio) as a mere factual situation does not pass 
to the heir until he obtains physical holding of the 
things involved. Obligations originating from 
wrongdoings (obligationes ex delicto) are not bind- 
ing on the heir, but he must retura what he gained 
from such acts (the enrichment). Some contractual 
relations (partnership, mandate) are extinguished by 
the death of one party.—Inst 2.14; 19; D. 28.5; 
C. 4.17; 624.—See the following items, and heredis 

INSTITUTIO, SUUS HERES. SUUS ET NECESSARIUS 
HERES. PRO HEREDE GESTIO. EXHEREDARE. NEMO PLUS 
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COMMODI, EXTXANEUS HEXES. USUCAPIO PXO HEXEDE, 
UNCIA. 

Manigk, RE 9 (s.v. hereditarium iiu) : De Ruggiero, DE 
3, 736; V. Korosec Erbenkaftung, 1927; Wolff, St Riceo- 
bono 3 (1936) 460; Kimps, Arckivet d’histoire du iroit 
oriental 3 (1948) 237; H. Levy-Bruhl, NomeUtt eludet, 
1947, 33; idem, RIDA 3 (= Me! De Viucher 2, 1949) 137; 
Kaser, ADO-RIDA 1 (19S2) 507. 

Heres extraneus. See extxaneus hexes. 

Heres fiduciarius. An heir, instituted in a testament, 
on whorrs the testator has imposed the duty to deliver 
the estate wholly or in part to a third person (fidei¬ 
commissum HEXEDITATIS, HEXEDITAS FIDEICOM¬ 
MISSA). 

Heres legitimus. An heir who succeeds according to 
the order oi successior: established by the dril law, 
ius civile (the Twelve Tables, a statute), in the case 
oi intestacy. AnL heres scriptus, testamentarius .— 
See HEXEDITAS LEGITIMA. 

Heres necessarius. A slave manumitted and insti¬ 
tuted as an heir in his masters testament. He ac¬ 
quires the estate immediately together with liberty 
without any forma! acceptance of the inheritance, and 
he is unable to reject h.—InsL 2.19; C. 6.27.—See 

HEXES SUUS ET NECESSAXIUS. 

Mamgk, RE 4A, 672; Gnarino, SDH1 10 (1944) 240. 

Heres nuncupatus. See testamentum pex nuncu¬ 
pationem. 

Heres scriptus. An heir appointed in a written testa- 
ment. .Ant heres legitimus. 

Heres secundus. See substitutio. 

Heres suspectus. An heir who appears not to be able 
to pav the debts oi the deceased. Hereditas suspecta 
= an inheritance overcharged with debts.—See satis¬ 
datio SUSPECTI HEI EDIS. 

Heres suus. An heir who at the death of a person 
was under his paternal power ( patria potestas). This 
is a technical term to be distinguished from suus heres 
(= his heir) which refers to the heir of a specific 
person.—See InsL 2.19; D. 38.16; C. 6.55.—See 

ADITIO HEXEDITATIS. EXHEXEDAXE. 

Manigk, RE 4A, 664 ; 8, 629; Caq, DS 4 (* v. sutu); 
Solazxi. BIDR 39 (1931) 5; Kirlc, ZSS 58 (1938) 161; 
Lepri, St Solassi, 1948, 299; Vogel, ZSS 68 (1951) 490. 

Heres suus et necessarius. A person under the pa¬ 
ternal power (or manus) oi the deceased who after 
his death becomes sui iukis (head of a family). If 
appointed as an heir in a testament or succeeding at 
intestacy he has no power to refuse the inheritance 
and becomes heir at once after the testators death 
whether he wishes or noL Such heirs are sons, 
daughters, and the widow of the deceased; grandsons 
and granddaughters are heredes sui only in the event 
that their father is dead or no longer under the pa¬ 
ternal power of the deceased. The praetorian Law 
granted the heredes sui et necessarii the right to 
refuse the acceptance of an insolvent inheritance (ius 
abstinendi). —See hexes suus. —InsL 2.19. 

Masiglc. RE 4A. 672. 


Heres voluntarius. An heir who is neither heres 
suus nor heres suus et necessarius. He acquires the 
inheritance only through voluntary acceptance (see 
aditio hexeditatis). —See the foregoing items. 

Hermaphroditus. Considered under the law to be of 
the sex which prevailed. 

Hermogenianus. A Roman jurist of the late third 
century or the early fourth century after ChrisL He 
is the author of a collection of excerpts ( luris epi¬ 
tomae) in six books. His identity with the author 
of the Codex Hermogenianus cannot be established. 
Brauloff, RE 8; Riccobono, ZSS 43 (1922) 327; Pringt- 
heim. Symbolae Friburgtnsts Lenti, 1931, 31; Felgea- 
trager, ioid. 365 (BibL). 

Hermogenianus Codex. See codex hebmogenianus. 

Hippocentaurus. A fabulous creature, hali man half 
horse. Hippocentaurum dare is given as an example 
oi an obligadon which cannot be fulfilled because of 
the involvement of a thing which does not exist.— 
See impossibilium nulla obligatio. 

Histrio. See scaenicus. 

Hoc esL See n> est. 

Hodie. Today, nowadays. Some Justiniani innova¬ 
ti ons are referred to in his Institutes by hodie as well 
as in the Digest certain new legal rules are opposed 
to earlier ones through this word. Although the 
word appears in interpolated texts, it is not a reliable 
criterion of an interpolation. 

E. Albertario. Hodie, 1911; Beseler, Beitrage 2 (1911) 97; 
Berger, KrVj 16 (1914) 427; Guarneri-Gtati, Indic? 
(1927) 43 (BibL). 

Holographus. Written in iuli in one’s own hand (e.g., 
a testament). 

Homicida. A killer, manslayer.—See homicidium. 

Homicidium. An assassinadon, manslaug hter. The 
term is of later origin; it appears twice in Cicero, 
but is rare in the wridngs of the dassical jurists, 
although irequent in imperia! consdtudons. For 
earlier terminology, see paxxicidium. The perti¬ 
nent verbs are necare, interficere, occidere. After a 
period oi self-vengeance, homidde in historical times 
became a crimen publicum (quaestoxes parxicidh). 
Under spedfic arcumstances killing a person is justi- 
fied, as, e^., in the case of self-defense against a thief 
during the night ( fur nocturnus) or when a daughter 
and her accomplice have been caught in the very act 
of adultery. A person killed in such situations is 
considered ture caesus (= justly killed). The Twelve 
Tables inflicted the death penalty on a murderer of 
a free person. The Lex Cornelia de sicariis (by 
Sulla)—stili in force under Justinian with various 
changes introduced by the iznperial legisladon—es¬ 
tablished the rules applicable to different kinds of 
murder, dther fully executed or only attempted. 
There existed a prinaple of dolus pro facto accipitur 
(= malice, evil intention is considered as if the fact 
had been done, D. 48.87 pr.); see conatus. Partia- 
pation in armed bands of murderers was punished as 
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well as instigadon of, or assistance in, the commission 
ot the crime. Penaldes for murder were differen- 
tiated according to the gravity of the crime under the 
Republic; under the Empire the social status of the 
culprit infiuenced the severity of the penaltv, even in 
the death penalty disdncdons being made (crud- 
fixion, condemnadon ad bestias, decapitadon, burn- 
ing = crematio). Not punished was die killing of a 
person exempt from the law (see interdicere aqua 
et igni sacee ). A master who kilied his slave re- 
mained unpunished undl Hadrian ordered that such 
a crime had to be treated as homicidium. Killing 
another's slave created dvil responsibility only ior 
damages done to his master; similarly a murder com- 
mitted by a slave involved responsibility of his master 
for damages from which he was released by delivering 
the culprit to the iamily of the person kilied (in 
noxam dedere, see noxa). Acddental killing of a 
person was sued for by a private aedon for damages, 
an actio utilis, modeled on the actio legis Aquiliae .— 
D. 48.8; C. 9.16.—See parricidium, sicarius, adul¬ 
terium, IUS VITAE NECISQUE, LEX POMPEIA DE PAR¬ 
RICIDIO, SACER, TRANSFUGA. 

Pfiff, RE 8; Bnmncmneistcr. Das Totungsverbreehen tm 
rom. Reeht, 1887. 

Homo. A human being. “Ali human beings are either 
free or slaves” (D. 1.5.3). The word “ homo 
(=man) includes both males and females” (D. 
50.16.152). Very often homo is syn. with servus 
(a male slave).— Homines collectively denotes the 
subordinates of a high dignitary or the offidals in 
the imperial household. 

Angelis, DE 3. 

Homo alieni iuris (sui iuris). See alieni iuris esse. 

Homo integrae frontis. A blameless, honest person. 
The origin of the expression goes back to the custom 
of branding the forehead of a convicted calumniator 
(= slanderer) with the letter K .—See calumnia. 

Homo liber. A free man.—See interdictum de 

HOMINE LIBERO EXHIBENDO, LIBER HOMO BONA FIDE 
SERVIENS, PLAGIUM. 

Homo novus. A newcomer, who did not belong to 
the older aristocracy of birth and office ( nobiles ) but, 
despite the lack of a noble origin entered into the 
highest social dass by obtaining a curule magistracy. 
The homines novi owed their offidal career to ac- 
knowledgment of their personal ability and profidency 
(per se cogniti). 

Stnsburger, RE 17, 1223; MacDonald, OCD (s.v. novus 
h.) ; J. Vogt, H. n., em Tyfus der rom. Republik, 1926; 
Schur, Bonner Jakrbucktr 134 (1929) 54. 

Honesta missio. See missio honesta. 

Honestas. Respectability, an honorable reputadon, an 
honest moral conducL—See existimatio. 

Honestiores. See humiliores. 

Honestus. Honest, respectable, decent. “Not ali that 
is permitted is honest" (D. 50.17.144 pr.). 

F. Klose, Die Bedeutung von honor und h., Diss. Breslau, 
1933; Camlli, AnBari 2 (1939) 61; v. Lubtow, ZSS 66 


(1948) 543; A. Careaterra. Institio nelle fotui, Bari. 1949, 
98. 

Honor (honos). The dignity and privileges attached 
to the power of a magistrate, both in Rome and 
munidpalides; hence also the reverence, considera¬ 
tio n due to him (honorem debere, tribuere). Honor 
is frequently syn. with magistratus. When both terms 
occur together, magistratus refers to the power and 
its exerdse, whereas honor covers the dignity, rank 
and privileges connected with a magistrae)’. Honor 
was extended later to any honori&c posidon occupied 
by a person in a munidpality. Honor denotes also 
a gift left in a testament to a person as a sign of 
respect and reverence. Finally honor is used in the 
meaning of an honorarium paid for Services rendered 
(remunerandi gratia). —D. 50.4; C. 10.41.—See cur¬ 
sus honorum, debitor civitatis. 

Campanile, DE 3. 

Honor matrimonii (maritalis). See concubinatus. 
R. Orestano, Struttura giuridica dei matrimonio rom ., 
1952, 314. 

HonorariL Persons who (in the later Empire) were 
given the dde ot a high offidal but who actually did 
not perform any offidal dudes. They did not re- 
ceive the disdnetion accorded to acdve offidals (see 
cingulum). —See vacantes, illustris. 

Kubler, RE 7A {s.v. votantes). 

Honorarium. A gift, an honorarium paid (under the 
Prindpate) to persons exerdsing liberal professions 
(lawyers, teachers, physidans, architects, etc.). For 
physical labor a merces was paid, honorarium indi- 
cated the compensadon for higher, intellectual Serv¬ 
ices. See advocati. The payment of an honorarium 
could be enforced through extraordinaiy proceedings 
(cognitio extra ordinem) in which gradually the 
prindple was recognired that such kind of proies- 
sional Services should be recompensed. Honorarium 
(~ summa honoraria) was also called the sum which 
munidpal offidals and senators in the Empire had to 
pay as a contribudon to help defray the expenses of 
moundng public games.—See honoraria summa, 

SPORTULAE, CONSUETUDO FORI, SENATUSCONSULTUM 
CLAUDIANUM. 

Kubler, RE 4A. 896; Klingmuller, RE 8; Cagnat, DS 3, 
236.239; De Villa, NDl 6. 

Honorarius. (Adj.) Based on, or originadng from, 
the ius honorarium (praetorium), e.g., actio, obli¬ 
gatio, successor. AnL civilis (based on the fur civile) 
or legitimus (based on a statute). 

Honorati. In the later Empire, persons who occupy 
an honorific posidon, dvil or military, in Rome or a 
munidpality. They remain honorati even after leav- 
ing office and as such enjoy certain personal privi¬ 
leges.—C. 11.20. 

Honoratus. In the law of succession, a person “hon- 
ored” by a legacy in a testament See honor. Syn. 
legatarius. Ant oneratus = an heir appointed in a 
testament and charged with the payment of a lega¬ 
tum or fideicommissum to the benefidary. 
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Honos. See honor. 

Hordearium (hordiarium) aes. See aes hordearium. 

Horrea. Storebouses, silos. Horrea privata — store- 
houses owr.ed by private individuals and leased to 
private per sons through locatio conductio rei. Leges 
horreorum = rules concerning the deposit of mer- 
chandise in storehouses. Horrea publica — large 
silos maintained by the goveroment for the preserva- 
dcm of food (coni, oil, wine) for public use and dis- 
tribution. They served also ior die storage of food 
against emergency. The horrea publica were under 
the supervision of the praejectus annonae. Special 
horrea were provided ior the needs of the anny.— 
C. 1026.—See horrearius. 

rtechter. RE 8; Rostowzew. DE 3. 594; RomanclH, DE 3. 
961; Thedenat, DS 3. 268: V. Sdaloja. St giur. 1 (1933) 
289. 

Horrearius. The lessee of a storehouse leased irom 
the owner ( dominus horrei ) ior warehousing, i.e., 
the rendng out of storage space to customers. Nor¬ 
mali y the horrearius assumed responsibility for the 
custody (custodia) of the things deposited, but he 
might publidv annotince through a poster (proposi¬ 
tum) the limits of the risk he assumed. The con- 
tractual relation between the horrearius and his cus¬ 
tomers is a lease of Services (locatio conductio 
operarum), that between the horrearius and the 
owner a lease of a store (locatio conductio rei). —See 

HORREA. 

Carrelli, RBSG 6 (1931) 608: Vazny, AnPal 12 (1929) 
131. 

Hospes. A guest in another's house. Ant. habitator 
= the tenant of a dwelling. See habitatio. Only 
the latter is responsible for damages done to third 
per sons through things thrown or poured out from 
the abode by anybody.—See actio de deiectis. 

Hospites. Soldiers quartered on a private individuaL 
Hospites recipere = to billet soldiers. Syn. hospi¬ 
tium praebere. 

Cagnat, DS 3 (s.v. hospitium militare). 

Hospitium. Hospitality granted by Rome to another 
nadon in an international treatv. It comprised the 
right to sojourn in Rome, to conclude legal trans- 
actions with Roman dtizens (itu commercii) and 
protecti on before Roman courts.—See tessera hos¬ 
pitalis. 

Leonhard, RE 8; A non.. KDI 6; Marchetti, DE 3; L4cri- 
▼ain. DS 3; C Phillipson, International Late and Customs 
1 (1911) 217; Gallet, RHD 16 (1937) 265; Frexxa, SDHI 
4 (1938) 398. 

Hospitium militare. See hospites. 

Hostia. A sacrindal animal. The seller of a hostia 
had a privileged right of exeeution (legis actio per 
pignoris capionem) against a buyer who failed to 
pay the price. 

H. Meyer, RE 8; Krause, RE Suppi. 5. 

Hostis. In ancient language (Twelve Tables) this was 
syn. with peregrinus = a stranger. Later hostis = 
the enemy with whom Rome was at war. “ Hostes 


are those against whom we (the Roman people) have 
publidy declared war or those who have done so 
against us” (D. 50.16.118). The earlier term for an 
enemy was perduellis. Hostis also was used of an 
individual, dtizen or stranger, who was declared to 
be an enemy of the state by a statute or by the senate. 
He might be killed on Roman territory by any dtizen 
with iuli impunity.—See occupatio rerum hosti¬ 
lium. 

Cuq, DS 3; Vaglieri, DE 3; F. VittinghoS, Der Staats- 
feind in der rom. Kaiserseit, 1936 ; 0'Brien-Moore, RE 
Suppi 6, 759. 

HuiusmodL See eiusmodi. 

Humanitas. The humane tendency as an ethical com- 
mandment, benevolent consideration for others. The 
term as well as the adjective humanus (humanior) 
appears both in juri Stic texts and imperial constitu- 
dons. The idea of humanity undoubtedly exerdsed 
a considerable influence on the devdopment of the 
Roman law through interpretation and dedsions of 
the jurists. In the Christian Empire its influence 
infiltrated various provinces of the law (family, mar- 
riage, succession, slavery, penal legislation). It is 
undeniable that many a decision introduced by phrases 
like sed humanius est or similar, is not oi classica! 
origin; on the other hand, however, it is not correct 
to ascribe every passage where the expression hu¬ 
manitas occurs and every dedsion based on humani- 
tarian prindples to postclassical (Christian) times or 
to Justinian. Humanitas and humanus cannot be com- 
pletely eliminated irom the iuristic language and 
thinking. What appeared good (humane) to Cicero, 
could not appear contemptible to the jurists. The 
tendency to stigmatize the terms as scrupulously 
avoided by the jurists is an exaggeration similar to 
that one which condemns the expressions benignitas, 
benignus, and the like.—See intuitu. 

Heinonana, RE SuppL 5: H. Krnger, ZSS 19 (1898) 6; 
Wolff, ZSS 53 (1933 ) 328; Harder, Hermes. 69 (1934) 
64; Schulx, Principies of R. Late, 1936, 189; idem, History 
of R. Legal Science, 1946. 297; S. Riccobono, Lineamenti 
dclla storia delle fonti, 1949, 297; Maschi, H. come motito 
giuridico, AnTr 18 (1949); idem, Ius, n. *er. 1 (1950) 
266; S. Riccobono. Jr., II Circolo giuridico (Palermo), 
1950 (BibL); Berger, ACIVer 2 (1951) 194 (=Sem 9, 
1951, 41). 

Humanitas imperatoria (imperatoris). The later 
emperors liked to speak of themsdves as ", humanitas 
nostra.“ On the other hand, merdiul acts of the 
emperors, particularly in criminal matters, are denoted 
as humanitas. 

Humanus. See humanitas. For dedsions based on 
humanitas different phrases are used, e.g., humanum, 
humanius, humanissimum est, humanius interpretari, 
humana (humanior) sententia. 

Humiliores. Lower classes oi the Roman sodety. 
Syn. tenuiores, humiliore loco nati, plebeii. Ant. 
honestiores = dtizens of the higher sodal classes 
distinguished by thdr offidal position, wealth or 
origin (tn aliqua dignitate positi, honestiore loco 
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positi, nati). The distinction between humiliores and 
honestiores had particular importance in the field of 
criminal law and procedure. Some kinds of punish- 
ment (capital punishment by cmdfixion, by being 
thrown to wild beasts, torture, bodily punishment) 
were applicable only to humiliores. In certain cases 
where the humiliores were punished by death, the 
honestiores were merely sent into exile. In cases 
in which relegatio was applied to honestiores, hu¬ 
miliores were subject to deportatio. —See potenti- 
OSES, ALTIORES. 

Jullian. DS 3; Brasiello, A 'DI 6; Berger, OCD (s.v. 
honestiores) ; Minus, Mei Girard 2 (1912) ; De Robertis, 
RISG 14 (1939 ) 65 : E. Stein, Gesch. des spat-rom. Reiehes 
1 (1928) 44; Carda*», RHD 28 (1950) 305, 461. 

Hyperocha. The surplus over the amount of a debt 
which a creditor obtained from the sale of the debtor’s 
pledge ( superfluum pretii, superfluum pignorum). 
The creditor is obliged to restore such surplus to 
the debtor. The term hyperocha (of Greek origin) 
appears only once in the Digest. Ant residuum. 
Manigk, SDHI 5 (1939) 228. 

Hypotheca. A form of real security. The thing 

pledged as a hypotheca was not handed over to the 
creditor, but remained with the debtor who might use 
it but could not alienate it The Greek-termed in- 
stitudon originated in agreements under which ten- 
ants oi dweilings or lessees of land hypothecated ali 
the things they brought in ( invecta, illata, importata, 
introducta) as security for the rent to be paid under 
the terms of the lease. The lessor could obtain pos- 
session of the things hypothecated through an interdict 
in the case of non-payment of the rent due (see 
interdictum salvianum) ; later the praetor granted 
a spedal aedon, actio Serviana, for the same pur- 
pose; under this aedon the lessor could claim pos- 
session of the things hypothecated, even when they 
were held by a third person and not by the lessee 
himsplf. In a further development the actio Serviana 
was extended to other cases of hypothecation ( actio 
quasi Serviana, called also actio hypothecaria and 
pigneraticia in rem) when the thing pledged had re¬ 
mained in the possession of the debtor. In Jusdnian’s 
law manifold changes were introduced in order to 
unify the different forms of pledge and the terms 
pignus and hypotheca became synonymous.—D. 20.1; 
3; 6; C. 8.13^-35.—See pignus. 

Manigk, RE 9; 20, 1243; Cuq, DS 3; De Sario, SDl 6 
(s.v. ipoteca ) ; Henen, SRH 22, 23 (1898. 1899); A. F. 
Sorrentino, L'ipoteca delle serviti, 1904; T. C Jaekson, 
Justiniane Digest, Book 20, 1908; Ernan, Mei Girard 1 
(1912) ; F. Ebrard, Digestenfragmente ad formulam hypo¬ 
thecariam, 1917; D. F. Vasilesco, Successio hypothecaria, 
Paria, 1931; Solarii, SDHI 5 (1939) 228 ; Rabe!, Sem 1 
(1943) 44; Kreller, ZSS 64 (1944) 306. 

Hypotheca generalis. An expression used by Jus- 
t-inian for the hypothecation of the whole property of 
the debtor.—See the following item. 


Hypotheca omnium bonorum. An hypothecation em* 
bracing the whole property of a debtor at the time 
of the agreement (res praesentes) ; it could even 
cover things later acquired by the debtor (res futurae) 
if they were induded in the hypothecary agree m ent. 
Justinian ordered that such things were automatically 
induded in the hypothecation unless they were ex- 
presslv excluded. Such general hvpothecs were first 
introduced as a security for the fise for its contrac- 
tual daims and taxes. Later law granted a ward a 
general hypothec over the property of his guardian 
or curator for daims resulting from the administra¬ 
tura of the ward’s property. Claims connected with 
the restitution of a dowry also enjoyed this privilege 
under the law. No agreement of the parties was 
necessary (hypotheca tacita). 

Hypotheca tacita. A general hypothec over the debt- 
or’s property in postclassical and Justinian’s law. It 
is called tacita because an hypothecary agreement ai 
the parties was not necessary since the hypotheca was 
established by the law.—D. 20.2; C. 8.14.—See the 
foregoing item, pignus tacitum. 

Hypothecaria actio. See hypotheca, pignus. 

I 

Iacens hereditas. See hereditas iacens. 

Iacobus. A glossator of the twelfth century, disdple 
of Imerius.—See glossatoees. 

Berra, SDl 6, 515 (s.v. Jacopo Bolognese). 

Iactura. A damage, loss. Syn. damnum. 
laetus lapilli. The throwing of a small stone on 
another’s landed property as a symbolic act of pro- 
test against a new construction intended by the 
neighbor.—See operis novi nuntiatio. 

Bergcr, RE 9, 551; Lattes, RendLomb 47 (1914). 
laetus mercium. Jettison; the throwing of goods 
overboard from a ship in distress in order to Iightea 
it (navislevandae causa ).—See lex rhodia de lactu. 
—D. 142. 

Berger, RE 9. 546; Amo, ATor 76/11 (1941) 290. 
laetus missilium. See missilia. 
laetus retis. As the objea of a sale, the catch made 
by a fisherman (syn. captura piscium). The sale is 
made before the fisherman leaves and the risk is 
assumed by the buyer who has to pay the agreed 
price even in the event that no fish was caught.—See 
emptio spei. 

Berger, RE 9, 555; F. Vaisalli, Miscellanea critica 1 

(AnPer 1913) 49. 

Iavolenus (Octavius I. Priscus). A Roman jurist. 
Bom about aj>. 60, he was stili ali ve under Hadrian. 
He was the head of the Sabinian school and the 
teacher of the famous jurist Julian. His most im¬ 
portant and original work. Epistulae (in fourteen 
books), fully reveals his juristic individuality. Other 
writings of Iavolenus are collections of excerpts from 
earlier jurists (libri ex Cassio, ex Plautio), frequently 
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provided with his own comments. He edited also a 
collection oi texts from Labeo s posthumous work 
POSTERIORES. 

Berger, RE 17, 1830, no. 59; idem, BIDR 44 (1936/7) 91; 
Orestano. KDI 6 (x.t. Giavoleno) ; Di Paola, BIDR 49-50 
(1948) 277. 

Id est. To wit, namely, sometimes = for instance. 
Many explanatory remarks, introduced by id est, 
are postclassical glosses or interpoladons by Jus- 
tinians compilers, mostly oi a barmless nature. The 
Iocution cannot, however, be excluded, as a matter oi 
rule, irom classica! texts. The same reiers to expres- 
sions as hoc est, scilicet, and the like. 

Gnarneri-Gtati, Indice 1 (1927) 49 (BibL); Qnazzcsc, 
Contributi testuali, AnPal 16 (1931) 149. 

Id quod interest. "That what I have lost and what I 
would have gained” (D. 46.8.13 pr.). If a deiendant 
was to be condemned in id quod (or quanti) actoris 
interest, the judge had to cstimate the daimant’s 
losses and his material situation which would have 
resulted ii the iact ior which the deiendant was liable 
would not have occurred.—C. 7.47.—See damnum 
EMERGENS. LUCRUM CESSANS, QUANTI EA RES EST. 
Beretta. SDH1 3 (1937) 419; Giffard, Conflnst 1950, 61. 

Idem est (erit). This and similar locutions. such as 
idem dicendum est, observandum est, placet (placuit), 
introduce a new legal situation but similar to the 
preceding one in order to state that the ioregoing 
norm or opinion has to be applied to the new instance. 

Ideo. In phrases et ideo, ideoquc ( = and thereiore), 
this serves oiten—but not always—ior the insertion 
oi glosses or interpolations. In any case the con- 
clusions introduced in this way have to be examined 
as to their genuineness since through such locutions 
a classical dedsion is sometimes introduced although 
in consequence oi the omission oi the preceding 
deliberations by the compilers the connecdon with 
the ioregoing text is interrupted. 

Guairseri-Citati, Indice* (1927) 45 (BibL); idem. St 
Riecobono 1 (1936) 723. 

Idiologus. (From the Greek idios logos.) A fiscal 
administrator oi the emperor’s res privata in Egypt. 
—See gnomon. 

Plaumann, RE 9..8S2; S. Riecobono, Jr„ II gnomon delFL, 
1950. 11. 

Idoneus. Used not only oi the finandal solidity and 
solvency oi a person (a debtor, a surety, a guardian) 
but also oi his honesty, trustworthiness, and moral 
reliability. In connection with security given by a 
debtor, idonee cavere = to give security either through 
suretyship or a pledge. "But ii iaith is given to the 
debtor’s promise without any surety. it appears idonee 
cautum” (= the securitv is considered proper, sui- 
fident), D. 40.5.4.8. 

Kubler, St Albertoni 1 (1935 ) 506; G. Nocera, Insolvenso, 
1942, 36. 

Ignis. See interdicere aqua et ingi, crematio. 

Ignobiles. See nobiles. 


Ignominia. A deprivadon oi one’s good name as 
resuit oi a blame expressed by the censors (nota 
censoria) or oi a dishonorable discharge irom the 
army. 

Pfaff, RE 9, 1537. 

Ignominiosus. One whose conduct is dishonorable; 
marked with ignominia. 

Ignominiosa missio. See missio ignominiosa. 

Ignorantia facti. See error facti. 

Ignorantia iuris. Ignorance or an error concerning 
the existence or meaning oi a legal norm. It is preju- 
didal (nocet), i.e., it does not aftord an excuse 
and the person who acts irom lack oi knowledge oi 
the law has to bear the consequentes oi his ignor¬ 
ance. Some persons. however, such as women, 
minors, soldiers, inexperienced rusric persons (rus¬ 
tici) mav be excused.—D. 22.6; C. 1.18. 

Vawalii, StSen 30 (1914); Volterra, BIDR 38 (1929) 75; 
De Martino, SDHI 3 (1937); Scheltema. Rechtsgelcerd 
Magasiin 56 (1937 ) 253; Guarino, AnMot 15 (1941/2) 
166; idem, ZSS 63 (1943 ) 243; F. Schwarz, Die Grund- 
ioge der Condictio, 1952, 65. 

Ignorare litteras (ignorantia litterarum). To be 3- 
literate (syn. nescire litteras). An illiterate person 
may be excused irom guardianship. In written dec- 
laradons to be made ior the authorides his signature 
could be written by another person. 

Illata. (From inferre.) See introducta. 

Illatio. An instaliment, espedally in the payment oi 
taxes. 

Illatio mortuL Burying a dead person either in a 
iamily grave or in one which belongs to another 
family on the ground oi a ius mortuum inferendi. 
The illatio mortui makes the place a locus religio¬ 
sus even when the dead was a slave.—D. 11.8.—See 
interdictum de mortuo inferendo, sepulcrum. 
Taubenschlag, ZSS 38 (1917) 251. 

Illegitimus. Illegal, unlawful, illegidmate. Ant. le¬ 
gitimus. 

Illicitus. What is not permitted by law or custom, 
improper. Generally illicit acts are not valid. An 
illicit condidon or testamentary disposidon is con¬ 
sidered pro non scripta ( = as ii it would not have 
been added, written). Ant. licitus. —See collegium 
illicitum, condicio turpis. 

Ferrini, UDI 6, 637; J. Macqueron, Uhistoire de la couse 
immorale ou illicite, 1924. 

Illustratus. The dignity oi a vir illustris. Syn. illus¬ 
tris dignitas. 

Berger, RE 9, 1071. 

Illustris. (Sc. vir.) An honorific title oi the highest 
offidals oi the later Empire. Frequent in imperial 
constitudons irom the second hali oi the iourth cen- 
tury on, and in inscriptions, the dtle is connected 
with the preiects oi the city oi Rome and oi the 
praetorium, with the magister militum, comes sacra¬ 
rum largitionum, quaestor sacri palatii, etc. Although 
the dtle was normally attached to the office there 
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were illustres honorarii upon whom it was bestowed 
by the emperor as a spedal privilege (through codi¬ 
cilli honorariae dignitatis). The wives of the illustres 
were illustres, too; similarly the office itselt was called 
illustris (illustris praefectura, administratio, sedes, 
etc.). The illustres enjoyed special personal privi- 
leges, such as exemption from public charges (mu¬ 
nera), a privileged position in dvil and criminal 
trials and as witnesses, and the like.—C. S.33.—See 

SPECTABILIS. 

Berger, RE 9; Jollian. DS 3; Brasiello, NDI 6; De Rug- 
giero, DE 4, 55; A. Stein, Bull. Acad. Belgique, Cl. Let- 
tres, 1937, 36S. 

Imaginarius. Used of a transaction (contractus imagi¬ 
narius, solutio imaginaria) concluded by common 
consent of the parties pro forma in order to cover 
up another one intended by the parties but some- 
what contrary to the law. Such a transaction was, 
e.g., one that looked on the suriace like a sale but 
was in fact a donation prohibited by the law (be- 
tween husband and wife). Imaginarius is called 
also a party to such a transaction, e.g., imaginarius 
emptor. In another sense imaginarius denotes the 
external resemblance oi a transaction permissible 
under the law, to another legal transaction although 
substantially they are not identical. Thus mancipatio 
is called imaginaria venditio, an acceptilatio — imagi¬ 
naria solutio, a testamentum per aes et libram — 
imaginaria mancipatio. —See the pertinent items, 
DIOS CAUSA, SIMULATIO. 

Berger, RE 9; Rabet. ZSS 27 (19061 300; G. Pugiiese, 
La timulasione nei rugosi giuridiei, 1937, 147. 

Imago. See ius imaginum. —C. 1-24. 

M. Segre, Rend. Pontificia Accad. Arckeologico 19 (1942/3) 
269. 

Imagines. In the army, medallions with the portrait 
of the reigning emperor, used as insignia of military 
units (legions, urban cohorts).. 

Imbecillitas. Mental or physical weakness which may 
deprive a person o i the ability to conclude a legal 
transaction. Imbecillitas is brought in connection 
with the age (imbecillitas aetatis) or sex (imbecillitas 
sexus), i.e., as imbecillitas oi women. 

Imitatio veteris iuris. See vetus ius. 

Immiscere «e. To meddle, to interiere in another’s 
affairs (negotiis alienis). The term was primarily 
used when such an interierence was done against the 
will or without authorization of the person involved. 
Immiscere creates the liability of the person so acting 
since “it is culpable-to interiere in a matter which is 
not ours” (D. 50.17.36). 

Berger, RE 9. 

Immiscere (miscere) se hereditati (or bonis). See 

PRO HEREDE GERERE. 

Berger, RE 9, 1108. 

Immittere. To let into a place. It occurs when the 
owner of an immovable commits certain acts which 
do harm to the adjacent property (be it in private 


ownership or a public place or building), e.g., to let 
water or a sewer run into it, to disturb the neighbor 
by steam or smoke. to bring a beam (tignum) into 
the wall of the neighbor’s house. Such acts normally 
can be inhibited by prohibitory or restitutory inter- 
dicts (interdicta). —See interdicta de viis publicis, 

FUMUS, STILLICIDIUM. 

Puquera, NDI 6, 723. 

Immobilis. See res immobiles. 

Immoderatus, immodicus. Excessive, immoderate, 
unreasonable. The terms are applied to acts or 
doings which exceed the normal or licit limits, e.g., 
to a donation, an obligadon, the price of an object 
sold. 

Immunes. Persons permanently exempt from military 
Service (e.g., priests, persons over forty-six years 
of age, those who served ten vears in cavalry or 
sixteen—later twenty-five—years in infantry). Tem- 
porarily relieved from Service were the fumishers of 
the army, persons employed in lower offidal Service 
(apparitores). Syn. noun vacatio militiae.—Immunes 
were also those who for any reason were exempt from 
public charges. taxes, and the like.—See immunitas, 

MUNERA. 

De Ruggiero, DE 4; Fiebiger, RE 9; Jollian, DS 3; De 
Vlitcher. Let idits tT Auguste, 1940, 103; Welles, JRS 
23 (1938) 41. 

Immunitas. Exemption from taxes or public charges 
(munera). It was granted as a personal privilege 
to individuals, as a privilege oi a social group (pub¬ 
lic offidals, soldiers) or oi a coramunity in Italy 
or in a pro vince. The extension of immunitas was 
different; it varied according to the kind of the 
charges or the profession of the persons exempted 
(physidans, teachers, clergymen, etc.). Immunitas 
was granted by the senate through a decree (senatus¬ 
consultum) and under the Empire by the emperor 
through a general enactment (edictum) or a special 
personal privilege. Of particular importance were 
the exemptions in the domain oi munidpal adminis- 
tration.—D. 50.6; C. 1025. 

Ziegler, RE 9; Kubler, RE 16. 630; Messini. NDI 6. 727; 
Stevenson, OCD; Ferrari Dalle Spade, Immuniti ecclesi- 
astiche net dir. rom., AVen 99 (1939/40). 

Impedire (impedimentum). To hinder (a hindrance, 
impediment). The terms are used oi legal norms 
which impede the condusion of certain legal acts, 
or to legal requirements which, when not complied 
with will produce the non-validity of the act done. 

Impendere. To spend.—See impensae. 

Impendium. See syn. impensae, dispendium. 

Impensae. Expenditures made on a thing. They 
becorne juristically important when made in behalf 
of another’s property (in alienum) or by one co- 
owner in behalf of a thing he owns together with 
others. Legal situations whereby one comes into the 
position to make expenditures ior another are mani- 
fold. They may originate from a contract (impensae 
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made bv a depositee. or by one who received a thing 
as a gratuitous loan, commodatum, or as a pledge, 
by a husband with regard to the dowry) or from the 
possession oi another’s thing in good iaith as one’s 
own. For the various kinds of impensae, see the 
following items. The liabiiity of the owner for the 
restitution of expenses could be established in a spe- 
dal agrcernent or by his consent to a spedfic ex- 
penditure. In the absence of a mutual understanding 
the legal rules were applied which settled the problem 
in various ways for spedfic legal situations. The 
proceeds derived from the thing held, are deducted 
from the impensae to be restituted.—D. 25.1.—See 

POSSESSIO BONAE FIDEI. 

Guaraeri. Citati, NDI 12 (s.v. tpese) ; Riccobono, AnPal 
4-» (1917) 319; idem. B1DR 47 (1940); S. Riccobono. 
Jr.. AnPal 17 (1937) 33; Daube, CambrLR 1943, 31. 

Impensae dotales. Expenses made by the husband on 
the property he received as a dowry (in dotem [r« 
dotales] factae). Spedfic rules determined the hus- 
hana s right to recover his ex pendi tures at the resti¬ 
tution of the down,-. They underwent various changes 
in the course of ame. “Necessary expenses diminish 
the dowry by the force of law ( ipso iure )” (D. 25.1.5 
pr.).—D. 25.1.—See retentiones dotales. 

Guameri-Gtati, NDI 12, 1, 723; Schulz. ZSS 34 (1913) 
57; E. Det er. Impensae dolem minuunt, Diss. Erlangen, 
1935; J. P. Lery, Lcs L d., Tbese, Pari», 1937. 

Impensae funeris. Expenses made for the iuneral of 
a person. Ii made by a person not obliged to do it 
under the law, they can be recovered from the per¬ 
tinent relatives.—See actio funeraria, sumptus 

FUNERIS. 

Impensae in fructus. (Or fructuum precipiendorum 
causa.) Expenses made to increase the produce of 
a land. They are taken into account when the person 
who laid out the money is sued for the restitution of 
the produce. "What remains after the deduction of 
expenses is considered a produce” (D. 5.3.36j).— 
See fructus. 

Riccobono, AG 58 (1897) 61; Riccobono. Jr., AnPal 17 
(1937) 33. 

Impensae litis. See sumptus litis. 

Impensae necessariae. Necessary expenditures made 
to prevent deterioration, destruction, or loss of a 
thing, e.g., repairing a building, medical attendance 
on a slave. They must always be made good except 
to the bolder of a stolen thing. Ant. impensae utiles, 
voluptariae. 

Impensae utiles. Useful. beneficial, expenditures made 
to promote the improvement of a thing, to increase 
its produce or selling value. Generally the improve- 
ments may be taken away by the person who made 
them to the profit of the owner if it is feasible without 
damage to the thing. Impensae utiles must be re- 
stored by the owner if they were made with his con¬ 
sent. Ant. impensae necessariae, voluptariae. —See 
IUS TOLLENDI. 


Impensae voluptariae (voluptuosae). Expenditures 
made on a thing which serve only to increase. its 
beauty or for omaments. Impensae voluptariae are 
neither necessary ( necessariae) nor beneficial {utiles). 
As a matter of rule, there is no liabiiity on the pari 
of the owner to reiund them, but the person who 
made the omament at his expenses has the right to 
take it away (ius tollendi). 

Imperator. The commander (one who imperat) of 
the army. Under the Republic a high magistrate 
{consul, praetor, proconsul) who, by virtue of his 
imperium, commanded the troops, was hailed {salu¬ 
tatio, acclamatio) by them after the victory over an 
enemy as imperator, at the end of the battle or during 
his triumphant entrance in Rome. He used to be 
so addressed afterwards in public and private life. 
Augustus assumed the term imperator as a prae¬ 
nomen {Imperator Caesar) and so did his successors. 
Thus gradually the former honorific title became an 
appellative title of the princeps, the head of state 
(“the emperor”).—See princeps. 

Rosenberg, RE 9; Cagnat, DS 3; Ores tino, NDI 6; De 
Ruggiero, DE 4, 41, 43; MacFayden. The History of the 
title Imperator under the R. Em pire, Chicago, 1920; 
Stroux, Die Antike 13 (1937) ; Monrigliaao, Bull Cotnm 
Archeol. Comunale di Roma 53 (1930) 42; idem, OCD ; 
De Sanctis, St Riccobono 2 (1936) 57. 

Imperatoriam. The initial word of Justinian’s enact- 
ment by which his Institutes were promulgated (No¬ 
vember 21, 533).—See institutiones iustiniani. 

Imperfectus. Not complete. A transaction is incom¬ 
plete when one of its essential elementi is not fu!- 
filled or missing, e.g., if in a stipulatio the object of 
the promise or another essential element is not indi- 
cated. See testamentum imperfectum. Imperiect 
acts or transactions lack legal validity.—See leges 
perfectae, minores. 

Ani, AG 124 (1940) 3. 

Imperialis. Connected with, or originating from the 
emperor (e.g., constitutio, statuta, praeceptum, libera- 
litas, auctoritas, maiestas, etc.). Imperialis occurs as 
frequently as its syn. principalis. 

Imperitia. The laick of professional skill, capadtv 
(knowledge). It created liabiiity of the person who 
through a contract {locatio conductio operis, or locatio 
conductio operarum) assumed the duty to render 
certain professional Services, without having the nec¬ 
essary knowledge. It is considered as a form of 
culpa {culpae adnumeratur). Imperitia is used of 
artisans and craftsmen as wdl as of persons exercis- 
ing liberal professions (physidans, land-surveyors, 
etc.). Also the lack of knowledge of the law (in- 
ability) in a judge is qualified as imperitia. 

Arangio-Ruiz, Responsabilitd contrattvele, 2nd ed. 1933, 
188. 

Imperium. An order, command. A legal norm is 
called imperium legis when reierring to a statute. 
Imperium means also the right to give orders {ius 
imperandi), the power over a smaller group such as 
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a family (hence imperium domesticum is the impe¬ 
rium of the head of the family, pater familias ). The 
supreme power of the Roman people, its sovereignty 
= imperium populi Romani. In a technical sense 
imperium = the offidal power of the higher magis- 
trates ( magistratus maiores) under the Republic, and 
of the emperor under the Empire. The magisterial 
imperium embraced various domains of administra- 
tion, legisladve initiative through proposals made 
before the popular assemblies tus agendi cum 
populo), and military command. With regard to the 
administradon of jusdce, imperium is somedmes op- 
posed to, and disdnguished from, iurisdictio, some¬ 
dmes coherendy connected with it. See imperium 
merum. The jurisuc sources do not agree as to 
the attribution of certain magisterial acts of jurisdic- 
donal character (restitutio in integrum, missiones, 
appointment of guardians) to imperium or iurisdictio. 
The confusion is doubdess the resuit of alteradons of 
the texts or misunderstanding on the part of Jus- 
dnian compilers for whom older disdncdons lost their 
pracdcal significance.—Finally imperium means the 
territory of the state.—See lex de imperio, potestas. 
Rosenberv, RE 9; Toutain, DS 5; Lauria, .VD/ 6; De 
Ruggiero, DE 4; Balsdon, OCD; Nocera, AnPer 57 
(1946) 145; F. Leifer, Die Einheit des Gevaltgedankens 
im rom. Staatsrecht, 1914, 68; Radio, St Riccobeno 2 
(1936) 21; Casparp, St Albertoni 2 (1937) 394; G. 
Pugliese, Appunti sui limiti deir imperium nella re pressione 
penale, 1939; Balsdon, JRS 29 (1939) 57; Rudolph, Neue 
Jahrbicher fur das klas. AI tertum, 1939, 145; H. Wagen- 
woort, Roman dynamism, 1947, 70; C Giorfredi, Contributi 
alia storia della procedura civ., 1947, 16; Vogel, ZSS 67 
(1950) 62. 

Imperium domesticum. The power of the pater fami¬ 
lias. —See imperium. 

Imperium domi. See domi. 

Imperium maius. The imperium of a higher magis- 
trate when compared with that of a magistrate lower 
in the hierarchy, e.g., the imperium of a consul was 
imperium maius when c o nfronted with the praetor’s 
imperium. Ant. imperium minus. Par imperium = 
the imperium of magistrates equal in rank (see col¬ 
legae). —See intercessio. 

Roscnberg, RE 9, 1209; Hugh Last, JRS 37 (1947) 157; 
M. Grant, From imperium to auctoritas, 1946. 411. 

Imperium merum. The full magisterial power. As 
far as jurisdicdon is concemed, it is limited only to 
criminal mxtters (ius gladii, potestas gladii) and does 
not include jurisdiction in civil matters. If, however, 
the latter was granted too, the imperium was termed 
imperium mixtum. The origin of this disdncdon is 
somewhat obscure. 

Pfaff, RE 9; Roscnberg, ibid. 1210. 

Imperium militiae. See domi. 

Imperium mixtum. See imperium mexum. 

Imperium par. See imperium maius. 

Imperium proconsulare. See proconsul. 


(trans, amer. na ., soc. 

Impetrare (impetratio). To obtain on request The 
term is used of judicial and administrative measures 
which individuals succeeded to obtain by peddons 
(petere, postulare, desiderare) , addressed to magis¬ 
trales, imperial ofndals, or the emperor. The locu- 
don impetrare actionem belongs to the language of 
the imperial chancerv.—C. 122; 227. 

Naber, RStDlt 11 (1938) 5. 

Impetratio dominii. A request of a creditor (creditor 
pigneraticius) addressed to the emperor to the effect 
that he be recognized as the owner of the thing, 
pledged to him by the debtor, for which he could not 
find a purchaser. Jusdnian ordained that if the 
value of the pledge exceeded the debt, the surplus 
had to be restored to the debtor. The latter had 
moreover the right to redeem the pledge within two 
years by paying the sum due with interest—C. 8.33. 
—See HYPEROCHA. 

A. Bnrdese, Lex commissoria ( ilem. Isi. giur. Torire 63, 
1949) 206. 

Impetus. Mental impulse. A crime committed impetu 
is considered neither intendonal nor casual. It is in 
the middle like culpa between casus and dolus. Acts 
committed in drunkenness (ebrietas, per vinum, temu¬ 
lentia) are punished mildly, especiaUy when com¬ 
mitted by soldiers. Imperial legislation considered 
violent exdtement of the wrongdoer an extenuating 
drcumstance. Impetus doloris was also taken into 
consideradon (eg., when one Idlled his wiie caugh: 
in aaultery) “since it is extremely difncult to master 
a justified grieF’ (D. 48.5.39.8). 

F. De Robertis. Studi di dir. penale rom., 1943, 140. 

Implere. To fulfill (an agreement, an obligadon, a 
condidon), to sadsiy legal requirements (e.g., of an 
usucapion). to complete, to bring to an end. 

Impleri. Condicio impletur, see condicio. 

Implorare. To request a judicial remedy (eg., an 
in integrum restitutio), to supplicate. The term oc- 
curs frequently in imperial constitudons. 

Imponere. To impose (a duty, a charge, a penalty) 
upon a person. For imponere festucam (vindictam) 
in the legis actio sacramento in rem, see vindicta. 
Imponere libertatem = to grant freedom. Imponere 
servitutem = to impose a servitude upon 2 « immov- 
able by agreement or in a testament. 

Gradenwitz. ZSS 23 (1902) 337. 

Importata. See introducta. 

Impossibilium nulla obligatio. “An obligadon to do 
impossible things is not binding” (D. 18520.17). 
"Things which caxmot be given (impossibilia dari) 
are considered not to be induded (sc. in a transac- 
don)” (D. 13520.17). A condidon is considered 
impossible when nature makes its fulfillment impos¬ 
sible.—See condictio impossibilis. 

Rabel, Mei Gerardin, 1907. 473; idem. Fg Bekker, 1907, 
193; Longo. AnMac 2 (1934) 213; F. Pastori. Proflo 
dogmatico delfobblig. rom., 1951, 171. 

Impostura. See stellionatus. 
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Improbare. To disapprove, to reject The tenn is 
applied to agreements or contractual clauses (con¬ 
di tions) condemned ( improbari) by law or custom. 
Improbare is also used oi a disapprobation oi a person 
who is considered to be unqualified for certain duties 
(e.g., a guardian) or works.—Ant. adprobare, pro¬ 
bare. 

Improbus. Dishonest, lacking in moral integrity. Im¬ 
probus is a person wbo, for instance, knowingly sues 
for a debt which has been paid or who conducts a 
tria] knowing that he is wrong (improbus litigator). 
“He who does not know how much be owes cannot 
be considered dishonest" (D. 50.17.99).—See nemo 

DE IMPROBITATE. 

KJemfeller, RE 9. 

Improbus et intestabilis. See testis. 

Improbus litigator. See improbus. Syn. calumniator 
(see calumnia), temere litigans. According to Jus¬ 
tiniani constitution he must pay his adversary ali 
damages and expenditures caused by the trial (C. 
3.1.14.1). 

Imprudentia. Want of knowledge of law or facts, 
ignorance. inadvertence. imprudence. In legal mat- 
ters it is treated like ignorantia. On the other 
hand. however. “almost in all criminal trials assist- 
ance is given to youth and lack oi prudence” (D. 
50.17.108).—See iudex qui litem suam facit, 

IMPERITIA. 

Impubes. A person below the age oi pubem, one who 
has not artained manhood. In earlier times no cer¬ 
tain age was fixed for pubem- (pubertas). Physical 
condition (habitus corporis) was decisive. both in 
men ( qui generare possunt = who are capable to pro¬ 
create) and women (nubilis, viripotens — fit for mar- 
riage). The beginning ot puberty had its extemal 
distinedon in the mani gannent, toga virilis, hence 
the youth was called praetextatus. Later the age of 
fourteen years for boys, and twelve for girls, was 
established as the end of impuberty. An impubes, 
who is not under the patemal power (patria potestas) 
and is therefore sui iuris, must have a guardian 
(tutor)' see tutela. An impubes under guardian- 
ship may conclude legal transactions only with the 
consent of his guardian. profitable transacuons even 
without such consent A it er completion of the age 
of fourteen, an impubes becornes pubes and enters the 
age of a minor which lasts until the completion of 
twenty-five years. Within the age of impuberty some 
distincti ons are made (they are perhaps of later 
origin) : impubes infantiae proximus — one who has 
somewhat exceeded the age of infancy (infantia, see 
infans) and impubes pubertati proximus — one who 
is near the age of pubem. The latter may be respon- 
sible for criminal wrongdoings if he is capable to 
understand the importance of his aets. A general 
dassical rule was, however, that an impubes was not 
capax doli, i.e., he had no capacity of understanding 
the fraudulent (criminal) character of his acti ons.— 


See capax doli, curator impuberis, toga prae¬ 
texta. 

Baudry. DS 2; S. PerozzL Tutor impubes, Scritti 3 (1948. 
ex 1918) 127; Tumedei, AC 89 (1923) ; Albertario, Studi 
1 (1933) 81; Di Mano, St Besto 1 (1939) 111. 

Impune. Without punishment with safety. Impune 
is frequently used with a negative (non impune, nemo 
impune, and the like) and indicates that a person 
acting in a certain way may expect punishment 
Non impune is sometimes syn. with illicite. 

Impunitas. F reedom from punishment.—See abolitio. 

Impunitus. Unpunished, one who escaped punish¬ 
ment The emperor Trajan made in a rescript the 
following statement: “It is better to leave a criminal 
unpunished than to condenm an innocent person” 
(D. 48.19.5 pr.).—See suspicio. 

Imputare. To reckon into (for instance, into ex¬ 
penses, a legacy, the quarta F alci dia, a debt), to 
make a deduction. Imputare is used also to mean 
charging one with fault or negligence (culpa, negle¬ 
gentia). 

In bonis esse (or rem habere). When a res mancipi 
was conveyed by a mere delivery (handing over, 
traditio), and not by one of the solemn acts required 
for the transfer of property of such things (manci¬ 
patio, in iure cessio), the transieree did not acquire 
ownership under Quiritarian law but he had the 
thing only in bonis ( = among his goods, so-called 
bonitary ownership) which was protected by prae- 
torian law. He might acquire Quiritarian ownership 
through usucapio. —See actio publiciana, domi¬ 
nium EX IURE QUIRITIUM. DOMINIUM DUPLEX. 

A. Audibert. Histoire de la propriiii pritorienne, 2 voL, 
1889; P. Bonfante, Scritti 2 (1926) 370; 14. Kaser, Eigen- 
tum und Besits, 1943, 297. 

In continenti. See continens. 

In diem. Until, on, a fixed day.—See dies. 

In diem addictio. See addictio in diem. 

In domum deductio. See deductio in domum. 

In factum actiones (formulae). See formulae in 

IUS CONCEPTAE. 

In integrum restitutio. See re s t i t u t i o in integrum. 

In iudicio. Used (not correctly) in literature to de- 
note the stage of a civil trial before the private judge. 
The correct expression is apud iudicem. Ant. in 
iure. —See iudex. 

In iure. Before the judicial magistrate. The first 
stage of a civil trial in the proceedings of legis 
actiones and per formulas took place before the 
magistrate (the praetor), while the second. final 
stage, normally ended with a judgment. took place 
before the private judge (iudex), apud iudicem .— 
See FORMULA, IUS, IUDEX, confessio in iure, in¬ 
terrogatio IN IURE. IUSIURANDUM NECASSARIUM. 

R. Dell. Der Gutegedanke, 1931: F. De Martino, Giurisdi- 
sione, 1937. 41; Jolowicz. ACDR Bologna 2 (1935 ) 59; 
idem, RIDA 2 (= Mei De Visscher 1, 1949) 477; Kaser. 
Fschr Wenger 1 (1946) 106; Wenger. St Solassi (1948) 
47 (Bibi. 48). 
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In iure cessio. A ficririous trial in the form of a rei 
vindicatio beiore the magi strate (in ture) the pur- 
pose of which was the transier of Quiritarian owner- 
ship. The plaintiff (the transferee) asserted that the 
thing was his ( vindicare ), the defendant (the trans¬ 
feror), interrogated by the praetor whether he wanted 
to make a countervindication ( contra vindicare), re- 
mained silent or replied in the negative, whereupon 
the praetor assigned ( addictio ) the thing to the plain¬ 
tiff. Thus the transfer was completed, without litis 
contestatio, or a procedure apud iudicem. The tu 
iure cessio does no longer exist under Justinian.— 
See REI VINDICATIO. 

Kipp, RE 3 (s.v. cessio) ; Baudrjr, DS 1 ( s.v. cessio) ; 
De Villa, NDI 6 (s.v. in iure e.) ; S. Schlossmaim, In iure 
c. und mancipatio, 1904; Rabel, ZSS 27 (1906) 309; H. 
Levy-Brnhl, Quelque problimes du tres ancien droit rom., 
1934, 114; idem, NouveUes itudes, 1947,144 ; Pfluger, ZSS 
63 (1943) 301; IL Kaaer. Das altrbm. Ius, 1949, 104; 
Meylan, RIDA 6 (1951) 103. 

In iure cessio hereditatis. A cession of an inheritance 
in the form of tn iure cessio to a third person by an 
heir on intestacy of the agnatic group. The heredes 
sui were not permitted to transfer the inheritance 
through tn iure cessio. If the heir did it before taking 
over the estate, the cessionary became heir as if he 
were heir appointed by the law. If he did it after 
the acceptance of the inheritance ( aditio hereditatis) 
he remained obligated to the creditors of the estate 
whereas the debts owed to the estate were extin- 
guished since through tn iure cessio only corporeal 
things were conveyed. The in iure cessio hereditatis 
disappeared together with the tn iure cessio. It was 
absorbed by the sale of an estate; see emptio here¬ 
ditatis. —See the foregoing item. 

Garasd, RHD 1 (1922) 141; Coria, Alienasione detfcre¬ 
diti, St Besta 1 (1939); Ambrosiae». SDHI 10 (1944) 3; 
Gtarino, St Sotassi, 1948, 38; De Martino. ibid. 568; 
Betd, ibid. 594; B. Albanese, Successione ereditaria, AnPal 
20 (1949) 285; Scherillo. St Camelutti 4 (1950) 257; 
Ambrodno, SDHI 17 (1951) 203; Solaxz», lura 3 (1952) 
21 . 

In iure cessio servitutis. The constitution of a servi- 
tude through an tn ture cessio in cotxrt, modeled on 
a trial for a servi tude ( vindicatio servitutis). It 
could be applied for predial servi tudes and usufruct. 
—See in iure cessio. 

In iure cessio tutelae. A guardian of a woman who 
under the law was entitled to assume the guardian- 
ship (tutor legitimus), could surrender the tutorship 
to another through an act before the magi strate, in 
iure cessio. The tutor thus appointed = tutor cessi¬ 
cius. At the Iatter’s death the guardianship returned 
to the tutor legitimus. The tutor cessicius ceased to 
be tutor when die guardian under law died. 

Sacbers, RE 7A, 1594. 

In iure cessio ususfructus. See in iure cessio servi¬ 
tutis. 

In ius conceptae actiones (formulae). See formulae 
in rus conceptae. 


In ius vocatio. The summons of a debtor by the 
plaintiff to appear in iure (before the magistrate) 
where the plaintiff will daim his right. The de¬ 
fendant was bound to follow the summons according 
to a provision of the Twelve Tables: si in ius vocat, 
ilo (= if, sc. the plaintiff, summons to court the de¬ 
fendant shall go). The summoned defendant must 
not answer the plainrifTs summons immediately if he 
gives a surety ( vindex) warranung that he (the sum¬ 
moned) would appear in court on a fixed day. Cer- 
tain persons could not be summoned at ali, such as 
consuis, praetors, and high provindal offidals; others 
were exempt from in ius vocatio only when exercising 
a spedfic acti vi ty (a pontiff during a sacrifice, a 
judge or an advocate during a trial) or on spedfic 
occasions (wedding, fimeral). Certain persons were 
prohibited from summoning other persons related to 
them by spedfic des. Thus parents, patrons. and 
thrir children and parents could not be summoned 
by children or freedmen, respectively, unless the latter 
obtained a spedal permission from the praetor. In 
later law a summons was performed by the plaintiff 
in wridng in the presence of a derk of the court; 
see denuntiatio utis. In the later Empire the 
summons became an offidal act in which the plaintiff 
did not parridpate.—D. 2.4-7; C. 22 .—See domus, 

EVOCATIO, VINDEX, VADIMONIUM, MANUS INIECTIO, 
ORATIO MARCI, THEATRUM. 

Cuq, DS 3, 743; Sacchi, NDI 6; Polies*, RIDA 3 (= 
MU De Visscher 2. 1949) 249. 

In locum alicuius succedere. See succedere in 
locum. 

In manum conventio. See conventio in manum, 
MANUS. 

In mora esse. See mora. 

In personam actiones. See actiones in personam. 

In pendenti esse. To be in suspense.—See condicio, 

PENDERE. 

In possessione esse. Syn. detinere. The term pos¬ 
sessio is not used here with its technical meaning. 
—See possessio. 

In procinctu. Before the troops gathered in face of 
the enemy. A testament made by a soldier ni pro¬ 
cinctu before a combat is one of the eariiest fornis 
of testament. Details are unknown. 

In re sua. See res sua. 

In rem actiones. See actiones in rem. 

In rem agere per sponsionem. See acere per spon¬ 
sionem. 

In rem versum. See versum in rem, pecuuum. 

In summa. In condusion, finally, generally. It was a 
favorite locudon of some dassical jurists (espedally 
Gaius) to introduce a condusive rule (in summa 
sciendum est, dicendum est = it must be said, under 
stood). 

Gtarneri-CiUti. Indice> (1927) 46; Sarienti, AC 122 
(1939) 53; Solazzi, La tutela delle servitu prediali. 1949, 
148. 
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In transitu. Used of otftdal acts accomplisned by a 
magistrale when passing by (e.g., when a praetor or 
a high provincia! ofncer went to the theatre or into 
a bathing establishment). Only acts of voluntary 
jurisdiction (e.g., manumissions) could be performed 
on such occasion. 

Inaedificatio. What was built on a land belongs to 
its owner, no matter who was the builder or to whom 
bdonged the materials used. The maxim, "ali that 
is built on soil goes with the soil” (D. 43.17,3.7; 
Gaius 273; Inst. 2.1 .33), is an application of the 
rule superficits cedit solo. The owner of the mate¬ 
rials remains their owner and may recover them by 
vindicatio only when the building for any reason 
comes down. However, one who knowingly built a 
house on another’s land with his own materials, lost 
the ownership of them.—See tignum, superficies. 
A. Suman, Saggi minimi di dir. rom., 1919, 71; Guameri- 
. Citati AnPal 14 (1930) 315; E. Nardi, St tulla ritensione, 
1947, 320. 

Inanis. (When used of a legal transaction, obligation, 
action) void, of no legal efrect. 

Inauguratio. A religious ceremony celebrated by the 
augurs in republican Rome after the election of a 
high magistrate or the appointment of a high priest 
(flamin). A favo rabie resuit o i the sacrifice was 
considered an approval by the gods.—See auguies. 
Wi*sowa, RE 2, 2325; Riehter, RE 9; Boucbe-Ledercq, 
DS 3. 

Incantare (incantatio). To enchant by a magic for¬ 
mula. According to the Twelve Tables incantare was 
punished as a crime. Syn. excantare. —See excan¬ 
tare fruges, malum carmen, occentare, magia. 
Pfaff, RE 9: F. Beclrmann, Zauberei und Reckt m Roms 
Frunseit, 1928, 26. 45. 

Incendere (incendium). To set fire, to burn (an- 
others property). Incendium — arson.—See incen¬ 
diarius. 

Incendiarius. An incendiary, one guilty of arson (**t- 
cendium). An incendiarius was punished with the 
death penalty (by burning) when he willfully had set 
fire to another’s property within the dty, either for 
reasons of enmity or for the purpose of committing a 
robbery. See crematio. The buming of a country- 
house, outside the city, was punished less severely. 
Damage done to property by fire could be claimed 
by an actio legis Aquiliae. According to Lex Cor¬ 
nelia de sicariis an incendiarius was treated as a 
murderer when human life was destroyed by the fire. 
In minor cases arson was considered a crimen vis 
(violence). Syn. incensor. 

Kleinfeller, RE 9; Humbert. DS 3; Condanari-MichJer, 
Ser Ferrmi 3 (Univ. Sacro Cuore. Milan. 1948) 74. 

Incendium. A fire. The praetorian Edict granted a 
pena! action for fourfold damages against a person 
who at a fire took things by violence or fraud or 
received goods stolen during a fire. After a year the 
aedon could be brought only for double the damages. 
Analogous actions were set in the Edict for robbery 


committed in a shipwreck (Naufragium), when a 
house collapsed (ruina) or during an attack against 
a boat ( expugnare navem). —D. 47.9. 

Lcnel, Edictum perpetuum * (1927) 396. 

Incensitus. Not registered in the tax payers’ list. 
Ant censi tus. 

Incensor. See incendiarius. 

Incensus. One who abstained from registering in the 
census in order to avoid military Service. According 
to ascient law he could be sold abroad losing liberty 
and ddzenship ( capitis deminutio masrima). 

Pfa e, RE 9. 

Incertae personae. See personae incertae. 

Incertum (incertus). See certum, actiones (for¬ 
mulae) CERTAE, CONDEMNATIO INCERTA, DIES CERTUS. 

Incestus (incestum). Incest, sexual union between 
persons ded by blood reladonship. It was prohibited 
since the earliest times for physiological, ethical, and 
sodal reasons by veteres mores (old customs), un- 
doubtedly under religious sanedons (jas). Later 
legislation was concerned only with the prohibidon 
of marriages between persons dosely related by blood 
( nuptiae incestae ), without taking into account as a 
spedfic crime sexual intercourse outside a marital 
union, since such coidon was punished under the law 
conceming related crimes ( stuprum , adulterium). 
Incestus was always forbidden between descendants 
and ascendants (termed incestus iuris gentium as 
being prohibited with all nadons). As to cognatic 
reladonship the extension of the concept incestus 
(and the interdiction of marriage) varied in the 
course of time. As a matter of prindple, “man com- 
mits incestus if he marries a woman among those 
whom by custom we are forbidden to marry” (D. 
232.39.1). A marriage between brother and sister. 
unde (or aunt) and niece (or nephew) always re- 
mained under ban. Legislation of Chrisdan em- 
perors dealt frequently with the matter. Punishment 
was originally the death penalty by throwing down 
the culprit from the Tarpeian rock; later deportatio, 
relegatio, and seizure of property were inflicted. At 
times penalties for the woman were severer than 
those for the man. Ignorance of the law or of the 
existing reladonship was taken into consideradon in 
setdng the penalty. The marriage itself ( incestae 
nuptiae) was null and the children were illegidmate. 
—C 5.5. 

Klmgmuller, RE 9; Humbert, DS 3; Braiiello, NDI 6; 
Lotmar, Mei Girard 2 (1912); De Martmo. SDHI 3 
(1937) 405; Guarino, St sulTL, 1942; idem, ZSS 63 (1943) 
175 (BibL 177); G. Lombardi, Ricerche i» terna di hu 
gentium (1946) 3. 

Incestus superveniens. Adoption of his son's wiie or 
his daughter’s husband by a father dissolves the exist¬ 
ing marriage as incestuous, the spouses being now in 
a reladonship (although created artindally), which 
would exdude the condusion of a valid marriage 
between them. 
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Inchoare actionem (iudicium, litem). When refer- 
ring to the procedure extra ordinem, to iniiiate a law- 
suit; when reierred to the formulary procedure the 
term indicates the litis contestatio. 

Solazzi, ANop 63 (1951). 

Incidere. To become involved in a situation which 
makes a law (a statute) or a criminat or private 
action applicable against the person entangled, e.g., 
incidere in legem Aquiliam, in edictum, in senatus¬ 
consultum. —See communio incidens. 

Incidere testamentum. To cut through a written 
testament ( tabulas testamenti) in order to destroy the 
last wilL Ii a testator in a state of insani ty did so 
with the testament he had made when he had been 
mentally sane, the testament remained valid. 

Incisus. ( Sc. aere). One whose name was engraved 
on a bronze tablet containing a list oi persons for a 
specific purpose, e.g., for participation in the gratui- 
tous distribudon of grain in Rome. 

De Ruggiero, DE 4. 

Incola. An inhabitant of a dty or munidpality, one 
“who conierred his domidle at a certain place” (D. 
50.162392). Hence svn. qui domicilium habet. See 
domicilium. An incola is disdnguished from an 
originarius, i.e., a cirizen of the communi ty where he 
was bom; see origo. —“An incola has to obey the 
magistrates of the place where he is an inhabitant as 
weU as those where he is dtizen” (D. 50.129).— 
D. 50.1; C. 10.40.—See consistentes. 

Berger, RE 9; Lechat DS 3. 

Incolatus (ius). Rights and duties connected with the 
domidle, the quality of being an incola in a commu¬ 
ni ty.—See domicilium, incola. 

Incommodum. See commodum. 

Inconcussa possessio. Undisturbed possession of an 
immovable ( inconcusse possidere). Unknown in the 
classical language, the term appears in later imperial 
consdtudons. 

Inconsiderate, inconsulte (inconsulto). Inconsider- 
ately, thoughtlessly, without deliberadon. One who 
is so acdng must bear the consequences of his trans- 
actions or dedaradons made without deliberation. 

Inconsultus. (Adj.) Not consulted. Inconsulto prae¬ 
tore (principe) — without asking the praetor (the 
emperor) for permission or advice. 

Incorporalis. See res incorporales. 

Incorporatio. The incorporation of confiscated prop¬ 
erty into the private property (res privata) oi the 
emperor.—C. 10.10. 

Incrementum. An increase, augmentation, produce. 
The term is applied to increases of a dowry, of an 
inheritance or legacy, of a peculium, and becomes 
juridically important when the restimtion of such 
patrimonia! units is involved. 

Incubare (incubatio). To take and retain another’s 
thing in unlawtul possession. Incubator = an un¬ 
ia wful holder of a thing. 

Dsube, CambU 9 (1945) 37. 


Inculpanter, inculpate. Free from fault, from culpa- 
bility, without blame. Syn. sine culpa. —See culpa. 

Incursio, incursus (latronum, praedonum). An as- 
sault of bandits. An attack made by a group of 
robbers was considered a vis maior. It released the 
holder of another’s things from responsibility. 

Incusare. To accuse, to blame, to complain. The term 
appears only in the language of the imperial chancery. 

Indebite. See indebitum. 

Indebitum (indebita pecunia). A debt which in fact 
does not exisL In a broader sense the term is used 
of an exisdng debt which may be repealed by a per- 
emptorv exception. What has been paid in discharge 
oi a not exisdng debt may be recovered by a special 
aedon, condictio indebiti. —D. 12.6; C. 42.—See 
condictio indebiti. 

F. Fitting, Sciens indebitum accipere. I.amanne. 1926; 

Van Oven, lura 1 (1950) 21; J. G. Fucfas, Insta causa 

traditionis (Basel, 1952) 163. 

Indefensus. A defendant who by his negadve atdtude 
refused the cooperadon necessary for the condnuadon 
of a trial. Indefensus is one who does not accept the 
formula (accipere iudicium) proposed by the plaindff 
and approved by the magistrate, one who does not 
offer security ordered by the praetor, who does not 
answer when quesdoned by the praetor in court 
(interrogatio in iure), or who is hiding himself (lati¬ 
tare) so that he cannot be summoned by the plaintiff; 
see in ius vocatio. The sanedon for the irustradon 
of the process by the defendant was that the plaindff 
was authorized by the praetor to enter into possession 
of the deiendant’s property, missio in possessionem. 
In trials in which a right over a thing is involved, 
the thing itself is called res indefensa when the de¬ 
fendant assumed a passive atdtude. In such a case 
the plaindff was given possession of the thing. In¬ 
defensus is also one who being personally incapable 
to detend himself in court, is not properly represented 
by his tutor or curator.—See latitare, missio in 
possessionem rei servandae causa, duci tubere, 

DEFENSIO, DEFENDERE. 

Wlasjalc. Confessio in iure, SbMunch, 1934, Hett 8. 

Indemnis. Secure from loss, incurring no loss. In¬ 
demnem praestare aliquem — to indemnity either by 
reimbursement of the damages already done or by 
giving security against future losses. 

Indemnitas. Security against loss, indemnificadon. 
See indemnis, cautio indemnitatis. —C. 5.46. 

Index.. One who denounces a exime without being a 
formal accuser in a criminal trial; an informer. An 
index who had been an accomplice of a criminal fre- 
quendy went unpunished it his iniormadon led to 
die discovery of the culprit. Both the denunciadon 
and the award given to the index were termed 
indicium. 

Kleinfeller, RE 9; Kaser, RE 5A. 104/. 

Index. A summary oi a juristic text or of a written 
document (index scripturae). In the Byzantine legal 
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literature indices were resumes of older coUections of 
legal texts in the form of concise formulations of legal 
norms with the omission of discussions, polemics, 
historica! reminiscences, and the like. The most 
renowned Byzantine jurists (Theophilus, Dorotheus, 
Stephanus, Kyrillos) wrote indices of the Digest or 
ot' parts thereof. Authors of indices were designated 
as indikeutai. 

Bcrger, Jus tinia n's Ban, Bull. Polish Inst. oj Arts and 
Sciences i» Americo 3 (1943 ) 676 (= B1DR 33-56, Po*t- 
Bellum, 1951, 148, BibL). 

Index Florentinus. A list of juri Stic works which 
had been excerpted for Justinian’s Digest. Justinian 
ordered that such a list be composed, but only the 
manuscript of the Digest oi Florence (see florf.n- 
tina) contains such a list. However, some works 
oi dassical jurists are listed therein of which no 
excerpt is preserved in the Digest but on the other 
hand some works are excerpted in the Digest which 
are not mentioned in the index Florentinus. 

Peters, Die ostrom. Digestenk ommentare, 1913, 73: Ro- 
tondi, Scr. giur. 1 (1922) 298. 

Index rerum gestarum. (Of Augustus.) See res 

GESTAE. 

Indicere. To impose a duty. The term applies to 
both offidal orders (imposing public Services, munera 
or other charges) and to testamentary dispositions by 
which an heir or a legatee was charged with the per- 
formance of Services or with a moral duty ( indicere 
operas, indicere viduitatem ).—C. 6.40. 

Indicere bellum. To dedare war. Under the Republic 
the decision about a dedaration of war depended upon 
the comitia centuriata. —See indictio belli, lex de 

BELLO INDICENDO, FETIALES. CLARIGATIO. 

Indicia. Circumstantial evidence. “ Indicia have no 
less iorce of evidence than documents" (C. 3.32.19), 
provided they are not prohibited by law. The term 
appears in imperial constitutions (from the time of 
Diocletian) in connecdon with both criminal and 
avii matters. 

Indicium. In criminal matters, the denundadon of 
a crime and its perpetrator.—See index, nuntiator. 

Indicium. The promise of a recompense ior a certain 
Service. It used to be announced publidy (edicere), 
as, for instance, the annoimcement of a reward for 
the return of a runaway slave. The award was prom- 
ised to anybodv who succeeded in fulfilling the aedon 
to be compensated. 

R- ▼. Mayr, Die Auslobung, 1905; R. Villers. Remarques 
snr la promesse de recompense, 1941; Dull, ZSS 61 (1941) 
23. 

Indictio. An imperial enactment ordaining an extra- 
ordinary requisidon of corn from the owners of pro- 
vincial land. From the beginning of the fourth cen- 
tury on. the indictio became a regular annua! impost. 
The revision of the land taxes was carried out every 
fifteen years (= three censuses). These fifteen-year 
cycles came to serve afterwards as a new System of 


dating, the years being'indicated by the number of 
the indicdon and by one to fifteen according to their 
sequence in the given indicdon. The first indictio 
cycle started in aj>. 297 and the beginning of an 
indictio was on September lst.— Indictio (indicere ) 
was the term for the ixnposition oi public charges 
(munera). —C. 10.17; 43.—See superindictio. 

De Ruggiero> DE 4, 48: Humbert, DS 3; Sceck, RE 9: 
Ferrari dalle Spade, Immuniti ecclesiastiche, AVen 99, 2 
(1939—10) 149. 

Indictio belli. A ceremonia! act (throwing a blood- 
stained spear into the enemy’s territory), performed 
by the fetiales ; it completed the dedaration of war. 
—See indicere bellum, lex de bello indicendo, 
clarigatio, fetiales. 

Walbank, CIPhUol 1949. 15. 

Indigena. A person living at his birth place. The 
term is used in imperial constitutions.—See origo, 
domicilium. 

Indignus. In the law of successions, a person who 
because of his (ungrateful) artitude towards the tes¬ 
tator became unworthy to benefit by the latter’s last 
will. He was deprived oi the advantages granted 
therein. Generally it was the fise which might claim 
the return (eripere, auferre, see ebeptqrium ) of the 
things already taken by the indignus under the testa- 
menL Indignitas (— the quality of being indignus) 
was primarily introduced by the imperial legislation. 
An indignus was one who killed the testator or did 
not take the necessary measures to revenge his as- 
sassination; one who impugned the last will as in- 
ofndous (see querela iNOFFiaosi testamenti) or 
as forged and lost the trial; one who concealed the 
last will in order to avoid the payment of legades, or 
who, appointed as a guardian, refused to accept the 
guardianship without anv just reason, or the like.— 
D. 34.9; C. 6.35.—See inulta mors, nubere. 

E. Nardi, 1 casi di mdegniti, 1937; idem, SDHI 6 (1940) 
393; B. Biondi, Successione testamentaria, 1943, 155. 

Indiscrete, indistincte. Without any distincti on, with¬ 
out a spetific indication which person or thing is 
meant, e.g., when a payment is made by a debtor liable 
for several debts without stating to which debt the 
payment refers. 

Individuus. Indivisible. Things or rights which can- 
not be divided and things which cannot be separated 
into parts become the common propertv of the per- 
sons to whom they happen to be assigned. Individuus 
is sometimes syn. with indivisus (undivided). See 
the following item. 

Indivisus. Undivided, not separated into parts. Pro 
indiviso possidere (habere) is used of owners who 
have a thing in common ownership (communio pro 
indiviso). In such instances the right of any one of 
them is expressed by a fracti on and the thing itself 
remains undivided.—See communio (Bibi.), pignus. 

Indotata mulier. A woman who entered a marriage 
without a dowry.—See dotare. 



500 


ADOLF BERGER 


Inducere (inductio). To cross out, e.g., the insdtu- 
don of an heir or a legacy in a testament. See inter¬ 
linere, perducere. — Inducere with reference to a 
statute (e-g., inducere legem Falcidiam), a senatus- 
consult, or a legal remedy (an aedon, an excepdon) 
= to apply.—D. 28.4. 

Inducta. See introducta. 

Indulgentia (induigere). An act of grace (by the 
emperor = indulgentia principis) , a benefit granted 
as a favor ( ex indulgentia). The terna occurs pri- 
marily in itnperial consdtudons concemed with acts 
of anmesty in criminal matters. 

Klemfeller, RE 9; Cuq. DS De. DE 4; P. 

Duparc, Origine de la grace dant le droit penal rom., 
1942, 25; Carrelli, Restitutio i. principis, AnBari 53, 2 
(1934). 

Indulgentissimus. A dtle given to emperors (after 
Hadrian). 

De Rnagiero, DE 4. 

Indutiae. A truce, armisdee. 

C Phillipson, The International Law and Custom of An- 
cient Greece and Rome, 2 (1911) 287; E. Tiubler, Im¬ 
perium Romanum (1913) 29. 

Inefficax. Deprived of legal effectiveness, ineffecdve. 
Ant. EFFICAX. 

Inemptus. Not bought. Certain sales contained a 
clause to the effect that under spedfic drcunastances 
the sale should be considered not valid and the object 
of the sale not bought ( res inempta). —See lex com¬ 
missoria, PACTUM DISPLICENTIAE. 

Inesse. To be contained in. It is used oi dauses 
(condidons) inserted in an agr cern ent by the will of 
die parties, or of essential elements of legal insdtu- 
dons or transactions, which are either fixed by law 
or self-evidenL Inesse officio iudicis = to be part of 
the office of a judge. 

Infamare. To defame, injure the good reputadon of 
a person. The praetorian edict forbade the doing or 
saying anything (orali y or by wridng, see libelli 
famosi) infamandi causa (= for the purpose of 
defamation). The person injured could sue the of- 
fender bv actio iniuriarum. —See iniuria. 

Dzube,'A ClVer 3 (1952) 413. 

Infamia, Evii reputadon, the quality of being in- 
famo us (infamis). Infamia was not only connected 
with a diminudon of the esdmadon oi a person among 
his fellow ddzens but produced also certain legal 
disabilides which differed according to the grounds 
for the infamy. In Justinian’s law various groups of 
persons were added to those whose legal ability had 
been restricted already in earlier (primarily prae¬ 
torian) law. The oldest meas ure to brand a person 
as dishonest was the nota censoria which was a moral 
p unishm ent by the censors for misconduct in polideal 
or private life. See ignominia. The praetorian edict 
deprived certain persons for moral reasons of the 
right of appearance in court as advocates or repre- 
sentadves of a party to the trial, or of being repre- 


[trxns. amer. phil. soc. 

sented by another. In pardcular, persons conderoned 
for crimes or private wrongdoings (delicta) were 
struck by this measure. Infamia as it appears as a 
developed institution in Jusdnian's law originated 
either in the exerdse of a dishonest profession (per¬ 
sonae turpes) or in a condemnatory judgment in 
trials resuldng from contractual reladons which re- 
quired a parricularlv honest behavior and in whidi 
the violadon thereof appeared as a flagrant break of 
confidence (as, e.g. t partnership, deposit, mandatum, 
fiducia). See actiones famosae. Bankruptcy. a 
dishonest discharge from military Service, misbehavior 
in family life, simultaneous betrothal with two per¬ 
sons, and many other wrongdoings made a person 
infamis (= qui notatur infamia, as Justinian says). 
Besides procedural disabilides infamia caused other 
disadvantages such as exdusion from tutorship and 
denial oi the right to obtain a public office or to be 
an accuser in a criminal triaL Under spedfic dr- 
cumstances, infamia was not without repercussion 
in the rights of succession.—D. 32; C. 2.11; 10.59.— 
See nota censoria, ignominiosus, intestabilis, 

INUSTUS, TURPIS PERSONA, TURPITUDO. 

Pfaff, RE 9; Humbert and Lecrivain, DS 3; ^rhi NDI 
6; De Rugfiero. DE 4; Berger, OCD; A. H. J. Greenidge. 
1. in R. lato, 1894; Schulz, Fschr Zitelmann, 1913. 11; 
E. Leyy, St Riccobono 2 (1936) 77; L. Po mmer ay. Etudes 
tur rinfamie, 1937; U. Bruiello. Repressione pene 1937. 
152. 

Inf a mi s. (Adj.) See infamia. Svn. infamatus .— 
C. 10.59. 

Infans. Qui fari non potest ( = one who cannot speak), 
a child who cannot express his ideas reasonably. 
“Children have no intellect" (Gaius 3.109). From 
the dme of Justinian, or perhaps a little earlier, 
infantia (= childhood) comprehendi children under 
seven completed years. An infans is completely in- 
capable under the law. After the compledon of seven 
years an infans becomes impubes. —D. 37.3. 

Cuq, DS 3; Saucia. NDI 6; Tumedei. AC 89 (1923) ; 
Solazzi, BIDR 49-50 (1947) 354. 

Infanda. The age of an infans. —See impuberes. 

Infantiae (infanti) proximus. See impubes. 

Infanticidium. The term does not occur in jurisde 
texts. A legal prohibidon of infanddde is ascribed 
to the legenda/}- founder of Rome, Romulus. The 
Twelve Tables permitted the killing of a new-bom 
child that turned out a monster. Generally infand¬ 
dde was punished as murder, both under the Republic 
(Lex Cornelia de sicariis. Lex Pompeia de parri¬ 
cidiis) and under imperial legisladon. particulariy 
that of Chrisdan emperors. Syn. necare infantem, 
partum. —See exponere filium. 

Cuq, DS 3. 

Infectum damnum. See damnum infectum. 

Inferre. See illata, introducta, illatio mortu*. 

Inferre. (With reference to account books.) To make 
an entry.—See rationes, codex accepti. 



VOL. 41. PT. 2, 1*53] 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


501 


Inferre. (In procedural language.) To proceed with 
an aedon ( actionem, litem) in a dvil maner; to bring 
in an accusadon (accusationem, crimen ) against a 
person in a crimina! maner. 

Infirmare. To annui, to rescind, to revoke a uni- 
lateral act (a testament, legacy, donation). Infirmare 
actionem = to oppose an exceptio to the piaintiff s 

rlaim 

De Sarto. AC 136 (1949) 102. 

Infirmitas aetatis (or sexus). The weakness oi an 
individual because of his age (or sex). It is given 
as a reason ior guardianship or curatorship over a 
person under a certain age or over women.—See 
CURA IMPUBERIS, TUT EL A MULIERUM. 

Solani, AG 104 (1930). 

Infidae. Ad infitias ire = to deny the piaintiff s claim. 
Syn. infitiari. 

Infitiari (infitiado). To deny the piaintiff s claim. 
In certain actions (actio legis Aquiliae, actio indicati, 
claim for a legacy leit in the form of a legatum pes 
damnationem), a defendant who deliberately denied 
the claim although he knew that the claimant was 
right was judged liable to double the amount involved; 
see actiones in duplum. Such an aedon is charae - 
terized as an actio quae infitiando crescit in duplum 
(duplatur). 

‘ Thonrn, NRHD 27 (1903) 579; Betti, ATor 50 (1915) ; 

J. Paoli, Lis infitiando crescit m duplum, 1933; Kaser, Das 

altrom. Ius, 1949, 121. 

Infligere. To impose (a penalty), to cause damage 
(damnum ). Simiiar expressions are imponere, iniun- 
gerc. 

Ingenuitas. The status of a iree-born person. See 
ingenuus. In a trial as to whether a person was 
free-born, there had to participate an adserior in¬ 
genuitatis whose role was analogous to that of the 
adserior libertatis in a trial in which h was examined 
wbether or not a person was free.—See adsextio, 

VINDICATIO IN LIBERTATEM. 

K. Kroger, St Riccebouo 2 (1936) 227. 

Ingenuus. Free-born. AnL servus (= a slave) and 
libertinus (= a freedman, Le., bom as a slave and 
freed afterwards).—See ingenuitas, natalium 
restitutio.— InsL 1.4; D. 40.14; C. 7.14. 

Kubter. RE 9; Cuq DS 3 ; Sdasda. NDl 6. 

Ingenuus man umi ssus. A free-born person who er- 
nmeously served as a slave (liber homo bona fide 
serviens) and was manumitted by his “master" could 
initiate a trial for the recognition that he was bom 
a free man. The restriction that he ttright do it only 
withm frve years after the manumissi on, was abolished 
bv Tusrinian.—C. 7.14.—See ingenuitas. 

' H Krager. St Riccobouo 2 (1936) 234. 

Ingratus. Ungrateful, ingrate. An emancipated son 
or daughter could in the later Eropire be brought 
back under patemal power in case of ingratitude 
tnwards his father (e.g., a verbal offense, convicium). 
A freedman. ungrateful towacds his former master 


(libertus ingratus), could be assigned to the latter 
as a slave. Non-fulfillment of his duties towards the 
patron, refusal of maintenance in the case of poverty, 
partidpation in a plot against the manumissor, treat- 
ing him with contempt (contumelia, convicium, casti¬ 
gatio fustibus) and the like, were considered ingrati¬ 
tude of a freedman Accusatio liberti ingrati = the 
complaint of a former master about an ungrateful 
freedman.—C. 8.49.—See obsequium. 

De Fraadsd, Mei Cornil 1 (1926) 304; C Cosentuu, 
St sui liberti 1 (1948) 96, 206 ; 2 (1950) 31. 

Ingredi (ingressus). (With reference to an office.) 
To enter on offidal duties (a magistracy). 

Ingredi in alienum fundum. To trespass upon an- 
other’s land. The owr«*r or possessor could oppose 
himself against such violation particularly when the 
trespassor committed it for hunting or catching birds. 
Possessory interdicts were available against the in- 
vader if he attempted to remain on the spot and keep 
it for good.—See ingredi possessionem. 

Ingredi possessionem. To enter into another’s im- 
movable in order to take lawful possession thereof, 
e.g., after buying it or with the authorization by a 
magistrale (missio in possessionem). Ingredi pos¬ 
sessionem may take place also unlawfully when the 
in vader uses force (vi) or enters stealthily (furtive). 
The pertinent possessory interdicts (see interdic¬ 
tum quod vi aut clam) serve for protection against 
such ingression. 

Inhabilis militiae. Unfit for military Service. A 
father who mutilated his son to make him inhabilis 
when a levy for war was ordered, was punished with 
deportati on. 

Inhabitare. See svn. habitare. 

Inhib ere. To eheck. to stop, e.g., another’s act, a suit 
or transaction by a lawful co unterm ove or with the 
help of a judidal authority. When used of a legal 
enactment inhibere = to forbid. 

Inhibitit * «e inhibere. 

Inhones. DishonesL AnL honestus. The term is 
used of“Uidt or dishonest professions (prosritution, 
lenocinium) or of things forbidden by law or good 
customs/ 

Inhumanus, inhumanitas. See ant. humanus, hu¬ 
manitas.^/ 

Inicere condicionem. To add a condition to a trans¬ 
action or to a testamerrtary disposition. 

Inicere manum (iniectio manus). See manus iniec- 
no. legis actio per manus iniectionem. 

Iniquitas. See iniuria iudicis. 

Iniquus. AnL of aequus. Iniquus is fre que n t ly used 
of unjtist judgment or arbitration. 

Inire. (With regard to an office.) To enter on one’s 
offidal duties. Syn. ingredi. 

Inire consilium. (With r e fer ence to wrongdoings.) 
To take a dea sion, to form a design.—See con¬ 
silium. 
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Initium. A beginning. Initium is used of the starting 
sentence of a written document (e.g., a testament, a 
contract a letter) or of a statute. It refers also to 
the beginning of certain legal relations (partnership) 
or situations (usucapio) normally lasting for some 
time. Ab initio = from (at) the very beginning. A 
legal rule stated: “A legacy (an appointment oi an 
heir) which is invalid (nui) at the beginning cannot 
become valid by a later event (ex post facto),” D. 
30.412; 50.17210.—See ex post facto, tractus 

TEMPORIS. 

Iniungere. To impose upon a person a burden (guard- 
ianship) or a public charge (munus) ; to infiict a 
damage or a penalty. 

Iniuria. A wrongful act, unlawfulness. Generally 
speaking, iniuria is “ali that has been done non iure, 
i.e., against the law (contra ius),” Inst. 4.4 pr. On 
damages done iniuria (unlawtully) to another’s prop- 
erty damnum iniuria datum, see damnum, lex 
Aquilia. Spedfically iniuria embraces particula: 
crimes, both bodily injuries (iniuria re facta) as well 
as offenses against the good reputation of a person, 
as defined in the Twelve Tables, in the praetorum 
edict, in the Lex Cornelia de iniuriis, and later in 
imperial constitutions. It was in particular the prae- 
torian law which effidently defended the honor of a 
Roman Citizen against defamation by according a spe* 
rial aedon, actio iniuriarum. Iniuria was a private 
crime (delictum), prosecuted onlv at the request of 
the offended person. “There is no iniuria done to 
those who wished it (to be done),” D. 39.3.9.1. 
Penaldes varied in the course of time from pecuniary 
reparation (fixed fines in the Twelve Tables)—the 
amount of which was set by the judge, who had great 
discredon in estunadng the damage done to the repu- 
tadon and the social rank and respectability of the 
individual injured—to more severe penaldes, such as 
fiogging, scourging, exile, according to the gravity of 
the injury and the sodal status of tb * 'priti In 
the actio iniuriarum the plainriff mac own as¬ 
ses sment of the extent of the damages' itf h sum of 
money and the judge sentenced the defendant to' what 
seemed to him bonum et aequum, but notVto a larger 
sum than demanded by the plaindff. 'The actio 
iniuriarum was granted a father for /done to 

a son under his patemal power, and the- inister of a 
slave for an injury done to the slave.—Inst. 4.4; D. 
47.10; C. 9.35.—See carmen malum, libellus fa¬ 
mosus, INFAMARE, OS FRACTUM, MEMBRUM RUPTUM, 
CONVICIUM, CONTUMELIA, OCCENTARE, PUDICITIA AD- 
TEMPTATA, LEX CORNELIA DE INIURIIS, MANUS IN¬ 
FERRE, PER C U T ER E, PUGNUS, THEATRUM. 

Steinwenter, RE 9; Gaj, DS 3; De Villa. NDI 6; H. F. 
Hitzig, Iniuria, 1899; R. Maschke, Personlichkeitsreckte 
des rom. Imuriensystems, 1903; P. Huvelin, Mei Appleton, 
1903; Thiel. Iniuria und Beleidigvng, 1905: Audibert, Mil 
Girard 1 (1912) 35; Berger. KrV) 16 (1914) 77; L. Vos. 
I. en de actio iniuriarum, Amsterdam, 1913; P. F. Girard, 
Mei de dr. rom. 2 (1923 ) 385; Lenel, ZSS 47 (1927) 381; 


De Visscher, TR 11 (1932) 39; Donaturi. Si Ratti, 1934, 
369: De Dominicis. An Ferrora, 1937; G. Pugliese. St 
suIHniuria, 1941; Sami di Paola. AnCat 1 (1947) 268; 
Lavaggi, SDHI 13-14 (1948) 141; Kaser, Das oltrom. 
Ius, 1949, 37, 207; Yvonne Bongert, in Varia, 1952, 131; 
Saniilippo, II risarcimento dei danno per 1'occisione di in 
uomo libero, AnCat 5 (1951) 120; Dupont, ADO-RIDA 
1 (1952) 423. 

Iniurii. (AbL) Wrongfully, not lawfully. Syn. non 
iure. 

Iniuria atrox. An atrodous, aggravated outrage. It 
occurred, e.g., when the vicdm was flogged or 
wounded, when the wrong was done in a public place 
(theatre, forum), when the offended person was a 
magistrate, or when a senator was insulted by a per¬ 
son of a lower social dass. The atrodty (atrocitas) 
oi the iniuria was thus disdnguished according to the 
fact itself (ex facto), the place (ex loco), and the 
person (ex persona). —See percutere. 

Iniuria cadaveri facta. See cadaver. 

Iniuria iudicis. An unjust judgment, condemnatory or 
absolutory, handed down by a judge or a magistrate 
in the exerdse of his judidal funedons, “when the 
praetor or a judge non iure (unlawfully) deddes 
against a person” (Inst. 4.4 pr.). Other expressions 
used in such cases are iniustitia, iniquitas (“when one 
pronounced an unequitable or unjust judgment” = 
inique vel iniuste sententiam dixerit). Iniuria (in¬ 
iquitas sententiae) can be corrected (abolitio) on 
appeaL 

J. Dauvillier. Iniuria iudicis dans Ia procedtere formulaire. 
Ree. de fAcad. de ligislation de Toulouse, 13 (1937). 

Iniussu. Without the order (iussum) oi the person 
whose order is required or presumed. Iniussu populi 
= without the order of the people. The term appears 
in connection with the prohibition against carrying 
out a death sentence without the approving order of 
the people. 

Iniustitia. See iniuria iudicis. 

Iniustum—iustum sacramentum. It is generally as¬ 
sum ed that the judgment in the legis actio sacra¬ 
mento stated whose (of the parties to the tria!) 
sacramentum was just and whose unjust by which 
the detision on the claim itself was expressed ira- 
plidtly. The distincrion is based on Ciceronian texts 
(pro Caec. 33.97; de domo 2878). 

T. Mayr, Mei Girard 2 (1912) 177; Wenger, ZSS 59 
(1939) 342 (BibL); r. Lubtow, ZSS 68 (1951) 322. 

Ini ustus. Unjust, unlawful.—See condictio ex in- 
iusta causa. For iniusta sententia, see iniuria 
iudicis. — Iniusta appellatio (iniuste appellare) = an 
appeal not iounded on legal grounds and rejected 
(pronuntiata) as unjust.—See testamentum inius¬ 
tum. 

Ini-. See ill-. 

Innocens. Innocenti A remarkable saying oi the 
emperor Trajan in one oi his rescripts States: “It is 
better to leave unpunished a crime of a guilty person 
than to condemn an ixmocent man” (D. 48.19.5 pr.). 




The innocence oi an accused person estabiished arter 
his condemnation could be ground for an appeal to 
the emperor and lead to the annuknent oi the con- 
demnatory judgment. \Vhen the innocence oi the 
accused has been estabiished during the trial, he must 
be discharged eren though he had admitted respon- 
sibility.—See impunitus, suspiao. 

Innocentius. A jurist oi the time oi Diodetian who 
aliegedh- had the ius respondendi “granted by the 
emperors.” The notice goes back to a source oi the 
late fourth cenrury and is not fully reliable. 

Seeck and Stdnwenter, RE 9; Massei, Ser Ferriui (Unrr. 

Paria. 1946) 440. 

Inofficiosus. One who disregards his natural duries 
to hi' next relatives or. in the case oi a freedman, to 
his patron. A testamenr. a donation, or a dowry by 
which the rights oi succession oi the nearest relatives 
are violated is inofficiosus .—See querela INOFFI¬ 
CIOSI TESTAMENTI, QUERELA INOFFICIOSAE DONA¬ 
TIONIS. dotis —Inst. 2.18; D. 52; C. 328-30. 

Inopia. Indigence, povertv, lack oi necessary re- 
sources for living. It is ground ior exemption from 
public charges and guardianship. A tine imposed on 
a person who is unable to pav it mav be suspended 
or commuted into corporal punishment. 

Inops (inopes). See locupletes. 

Inp-. See imp-. 

Inquietare. To trouble, to vex a private individual 
or a magistrale with suits. 

Inquilinus. A tenant living in a rented dwelling. 
Syn. habitator. In the later Empire inquilinus = co¬ 
lonus. There are two possibilrnes oi living in an- 
other’s house: either on a lease (locatio conductio 
rei) or on a persona! servitude to use another’s house, 
see habitatio. —See intexdictum de migrando. 

Kambert, DS 3; Samnagne, Bysantion, 17 (1937). 

I n q uisiti o. (From inquirere.) Investigation, inquiry 
m crinrinal trials, conduaed in the form oi cognitio 
proceedings. The inquisitio is made by subordinate 
offidal organs under the direcdon oi a jurisdictional 
omcer who is the prosecutor oi the matter from the 
acgi nning to the end. Inquisitio is opposed to the 
accusatio in the eariier crimina! procedure (see 
quaestiones). In the inquisitio procedure an ac¬ 
cuser was admissibie. but his rights were rather lim- 
tted in comparison with his posidon in the eariier 
procedure. Inquisitio in civil matter s occurs pri- 
naruy in the procedure c oncernin g the app oiuun ent 
cf tutor s and curators. It was the inqtdrv by the 
sagiarate to esta blish whether or not the individua! 
to be appcinted had the necessary personal and frnan- 
ca! abilioes 'idoneus). In certain instances such 
ntqusritio was obhgatory, for instance, wfaen the 
guarc i a r . was designated by a woman. 

It Lkta Aeeusano-^mquistsie. ASaf 56 (1934) 304. 

Inq u i s iti o localis. A loca! mspecdcm in the case oi a 
tcurrcversy b er *e eu ndghbors. 

lar-. See ui-. 


I n sa ni a (insanus). A general term ior mental dis- 
ease.—See furiosus, demens, mente captus. 

Insciens, inscientia. Anu oi sciens, scientia. 

Inscribere. To give a title (inscriptio) to a book; to 
write down (into a written document); to register in 
a list oi per sons or things (e.g., an iirventory). 

Insc r ibere operi publico. To en grave on a public 
building (or construcdon) the name oi the emperor 
or the person at whose expense the building was 
erected. 

Inscriptio (inscribere). In criminal trials. to enter 
in official records the accusadon made against a per¬ 
son; see accusatio.— D. 482; C. 92.—See sub¬ 
scriptio, LIBELLUS INSCRIPTIONIS. 

Pizff, RE 9. 1561. 

Inserere. To insert (a clause, a conditicm. a prori - 
sion). The term is used with reierence to statutes, 
last wills, agreements, etc. 

Insidiae. An ambusti, cheadng, fraud. 

Insidiari. To lie in wait to attack another by sur- 
prise; to bring into danger. 

Guarino, SDHl 5 (1939) 457. 

Insignia. Disdncdve outward signs oi higb offidals 
wben they appeared in public It was an old Roman 
custom to grani higb offidals the right to use certain 
insignia which varied according to the rank oi the 
office The Republic preserved most ot the regal 
insignia ior its high magistrates. The insignia utere 
also differendated according to die occasion; the most 
speaacular were on the occasion oi a triumph (see 
triumphus) when a rictorious commander oi the 
anny emered the dty oi Rome affer the end oi a 
war. The use oi improper insignia ior the purpose 
oi assuming the character oi a higher offidal was 
severdy punished as crimen falsi (see falsum). —See 

LICTORES, SELLA CURULIS, FASCES, GLADIUS, TOGA 
PRA E T EX TA. 

De Rngyiero, DE 4; Alfoldi, Insionien und Traeht der 

rom. Kaiser, J Jitt. Deutseh. ArehaeoL Instituti, Rom. Abt. 

50 (1935). 

In s im u l a r e (insimulatio). To accuse (in imperial 
consdtu tions oi the third and later centuries). 

Insinuare. To inform. to give notice. 

Insinuare (insinuatio) actis. See acta. 

M. Kroell, Le role de Teerit datu le freme de contrai, 

1906, 129. 

Insinuatio testamenti. (In Justffuan's constiturions.) 
Syn. with apertura testamenti. 

Inspector. An inspector, examiner (in private enter- 
prises). 

Schnli, Haftuug fur das Versckulde» der AngesteBten. 

GrZ 38 (1911) 10. 

Inspector. In administrative law, an offidal in the 
later Empire c h a r ged with invesdgadcms in cessas 
matters.—C. 1138. 

Seeck. RE 5. 1184; 9, 1562. 

Inspectio tabularum (inspicere tabulas, sc. testa¬ 
menti). To inspect a testament. Any person who 
has an interest in knowing the co nt e nt oi a testament 
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could obtain permission from the praetor to look into 
it and to examine the seals.—D. 29-3.—See interdic¬ 
tum DE TABULIS EXHIBENDIS, APERTURA TESTAMENTI. 

Inspicere ventrem. To examine a woman as to 
whether she is p regnant or not The measure was 
applied when there was a controversy between a man 
and his divorced wife about her pregnancy, in par- 
ticular when the woman daimed to be p regnant, or. 
denied it, contrary to the assertions of the husband. 
A s imi lar situation occurred, when after the death 
of her husband, a widow dedared that she was preg- 
nant and there was a reasonable suspidon that the 
pregnancy was simulated. A simi lar institution is 
custodire partum — to watch the confinement in order 
to prevent the subsdtudon of another child. The 
procedures, which were performed witb the assistance 
of midwives, were predsely defined in the praetorian 
Edict—D. 25.4. 

Instantia. Perseverance, in pardcular of a daimant 
or defendant acdng in court in claiming or defending 
his rights. 

Instar. A resemblance, likeness. The term indicates 
that a legal act is to be dealt with like a certain 
definite legal insdtudon (e.g.. a donadon, a sale, a 
legacy) with which it has some common features 
(instar esse, instar habere).—Ad instar is used by 
classical jurists to extend exisring legal rules to new 
factual situations.—Syn. ad exemplum. 

Instaurare. (With reference to trials.) To resume 
a civil or criminal prosecution, to re-open a contro¬ 
versy. The term appears frequently in imperial 
consdtudons. As a matter of prinaple, controversies 
settled by a judgment cannot be resumed.—See bis de 
EADEM RE, RES IUDICATA. 

Institor. The manager of a commerdal or industrial 
business, appointed by its owner. For obligations 
contracted by an institor and connected with the 
business, the prinripal could be sued directly by an' 
aedon called actio institoria. Later, but stili in classi¬ 
cal times the requirement that the business have a 
commerdal character was dropped so that any one 
could be sued for obligations contracted by the man¬ 
ager of his affairs ( procurator) under an aedon 
named actio quasi institoria (term not classical), 
modeled on actio institoria. These aedons belong to 
the category of actiones adiecticioe qualitatis (see 
exercitor navis) because the manager was also 
liable. Institor could be a slave of the prindpal or 
of another person.—D. 14-3; G 425.—See pro¬ 
scribere. 

Klmgmuller, RE 9; Steinwenter, RE 9 (s.v. institoria a.) ; 
Humbert-Lterrain, DS 3; E. Costa, Actio exercitoria e 
institoria, 1891; L. F. De n tr ay gu es, Et. kist. sur Pactio 
institoria, 1910; Rabel, Em Rukmesblatt Papinians, die a. 
quasi institoria, Fschr Ziielmann, 1913; P. Fabricius, Der 
gewaltfreie institor tm klass. rom. R.. 1926: P. Huvelin, 
Etudes fkist. d» droit commercial, 1929, 160: Albertario. 
Studi 4 (1940. ex 1912) 189; E. CarTelli, St Seorsa, 1940; 
Solazzi, RDNav 7 (1941) 185; Kreller, Fschr Wenger, 2 
(1945) 73. 


Instituere actionem (litem, querelam, accusatio¬ 
nem). To prosecute in court in a avii or criminal 
matter. 

Instituere heredem (institutio heredis). See here¬ 
dis institutio. 

Institutiones. Elementary law textbooks written pri- 
marily for students. Institutiones were written by 
Gaius (see institutiones gai), Florentinus, Calli¬ 
stratus, Paul, Ulpian and Mardan. Some of these 
works may have originated in the lectures of their 
authors. One part of Jusdnians codificadon is also 
endded Institutiones; see institutiones iustiniani. 
Kotz-Dobrz, RE 9; Kubler. RE 1 A, 396; De Villa. NDI 
6; Kreller, ZSS 66 (1948) 572. 

Institutiones Gai. An introductory textbook ot legal 
insdtudons in four books (called " commentari T' by 
the author) written by Gaius about aj>. 161. The 
system adopted by Gaius is tripartite; law of persons, 
law of things (induding succession), and law of ae¬ 
dons (avii procedure). The work, discovered in 
1816 in Verona (hence called Gaius Veronensis) in 
a manuscript of the (late) fifth century. is preserved 
nearly in full. Some of the lactmae have been filled 
by a few parchment sheets, found in 1933, seemingly 
of the late fourth century (now in Florence, hence 
named Gaius Florentinus). The new texts confirmed 
the reliability of the Veronensis to a large extent. 
Modern Romanisdc literature has applied to die In- 
sdtutes of Gaius the same cridcal (and hypercridcal) 
method they used with regard to Jusdnian’s Digest, 
a method which is often far from convindng, although 
it cannot be denied that the text preserved evokes 
somedmes serious doubts, hardly amazing in a manu¬ 
script written about three centuries later than the 
originaL For many problems of the classical law, and 
primarily for the classical avii procedure. Gaius’ In- 
sdtutes remain the foremost authority the importance 
of which has not been lessened by die recent "puri- 
ficadon” of the text.—See gaius. 

Editions: in all colleaions of antc-Jusdnian sources (see 
General BibL, Ch. XII), the best is br Seckel-Kubler in 
Huschke’s Jurisprudentia anteiustiniana, 7th ed. 1935; 
Bizoulddes, Gaius, 3 voL, Salonika. 1937-1939; Aranfio- 
Rniz and Guarino, Breviarium iuris romani. 1943; Alraro 
d’Ors Perez-Pe» Gaius Institutiones, Testo latino con 
una traduceion, Madrid, 1943; F. de Zulueta. The Institui es 
of Gaius, 1 (transL) 1946; 2, 1953; iL David, Gai /., 
Leiden. 1948; J. Reinach, Gaius Institutes (with Freach 
tranaladon, Collection Bude. 1950). Italian transladon: 
P. Novelli, Gaio, Elementi di dir. rom., 1914.—-Kubler, RE 
6, 494; Berger, OCD 376; Kniep, Gai Institutionum com¬ 
mentarii. 4 voL incomplete (1911-1914); Beseler. TR 10 
(1930) 161; Solazzi. Glosse a Gaio, 1 (St Riccobono 1. 
1936); 2 ( CentCodPavia , 1933); 3 (SDHI 6. 1940) ; 4 
(Scr Ferrini, Univ. Paria, 1947, 141); Albertario, St 5 
(1937) 441; Schulz, History of R. Legal Science, 1946. 
159; Bellinger. AmJPhilol 70 (1949) 394; Wieacker. 
RIDA 3 (1949) 577; idem. Fschr Schuls 2 (1951) 101; 
Maschi, AnTr 17 (1947) 77; idem. ACIVer 1 (1951) 
9; H. J. Wolff, St Arangio-Ruis 4 (1952) 171.—For 
Bibi, on the Gaius Florentinus (s P a piri Societi Italiana 
11. no. 1182. 1933) see Bariera. FIR 1* (1940) 195; 
Van Ores, TR 13 (1934) 248.—For the few fragmenta 
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of the iourth book. p r cs crred on 2 papyros from Crxj- 
rhrnchos (P. Oxy. xrii no. 2103), see Baviera, ibid. p. 
201; Wenger, Ser Ferrinx 4 (Univ. Sacro Cuore, Milan, 
1949) 268. 

Institutiones lustinianL A part of Justiniani codi- 
ncadon, compiled in 533 after the fina.1 draft oi the 
Digest hac been finished. and published on November 
21, 533. It entered into force simultaneously with 
the Digest, published a few weeks later. The sources 
exploited f or the compositi on of the Insti tutes are 
Gaius’ Institutiones and his Res cottidianae, the Insti* 
tutes of Florentinus, Marcianus, Ulpian, and Paul, 
and severa! imperial constitutions in some of which 
the reiorms introduced by Justinian are emphadcally 
stressed. The work was intended as an elementary 
manual—hence its ritle Institutiones sive Elementa — 
ior law students in their first vear. It was edited by 
the law proiessors. Theophilus and Dorotheus, under 
the supervision of Tribonian. 

Editiotu: In P. Kruger-Maromsen, Corpus luris Civilis 1 
(15th iter. etL 1928) ; Girard. Textes de droit romain, 6th 
ed. by Senn. 1937; J. B. Moyle, Imperatoris lustmiani In¬ 
stitutiones, 5th ed. 1913; V. Arangio-Raiz and A. Guarino, 
Br ev ia rium turis romaui, 1943. Vocabnlary; G. Ambro- 
sino, yocabulorium Institutionum lustmiani, 1942.—Saccbi, 
XDl 6; Kotz-Dobrz, PE 9. 1566. 1583; Ch. Appleton, Re- 
vue generale de droit 15 (1891) 12, 97; A. Zocco-Rosa, 
lustiniani Institutionum Palmgenesia. Annuario de IT I st. 
di storia dei dir. rom. Catania. 9, 1-2, 10 (1901-1911); 
Ebrard. ZSS 38 (1917) 327; C Ferrini. Suile fonti delle 
Is:.. Opere 1 (1929. ex 1901) 307; De Villa, StSas 17 
(1939 ) 354; R. W. Lee. Elemc.tr of R. lav, rev. ed. 1946. 

Instructum domus (fundi). The necessary furaish- 
ings, equipment of a house (or a landed property); 
almost syn. with instrumentum domus (fundi), 
ahhough some jurists assumed that instructum is the 
broader term. Both instructum and instrumentum 
are discussed casuistically by the jurists in connec- 
tion with legades of a land or house cum instrumento 
or a fundus instructus (domus instructa). —See le¬ 
gatum INSTI UMENTI. —D. 337. 

Instruere. To instruet, to teach; to impart knowledge 
1 inforroadon) of a legal norm or legally important 
t a m . 

Instruere causam (litem). To support a judidal— 
avii or criminal—case with legal arguments and 
factual evidence. 

instruere domum (fundum). To provide a house (a 
land) with the necessary equipment (furnishings, 
utensils, implements).—See instiuctum, instru- 

MENTUM FUNDI. 

Instrumentum. In a broader sense, this embraces all 
means of evidence (induding the oral testimony of 
witnesses), but the regular meaning is that of a 
document; another word is often added to indicate 
the subject matter of the document, as instrumentum 
donationis (of a donadon), emptionis (sale), divi¬ 
sionis (division of property), instrumentum nuptiale 
f coacer ning a marriage) or dotale (dowry). In 
later law documents acquired constantly increasing 


value as evidence, pardcularly when written with the 
assistance oi a public or private notary (instrumentum 
publice confectum) or when signed by three trust- 
worthy witnesses (instrumentum quasi publice con¬ 
fectum). —See EDITIO INSTRUMENTORUM, FIDES IN¬ 
STRUMENTORUM.— D. 22.4; C. 421; Nov. 73.— pro¬ 
dere INSTRUMENTA, TRADITIO CHARTAE, RETRACTARE 
CAUSAM, SUBSCRIPTIO, STIPULATIO. 

Steinwemer. RE 9; De Sario, NDI 6; Arangio-Ruis, DE 
4, 61; Riccobono, ZSS 35 (1914), 43 (1922); H. Levy- 
Bruhl, Temoignage instrumentaire, 1910; A Steinwemer, 
Beitrdge sum offent lichen U rkundenvxsen der R orner, 
1915; SiegeL Arckiv fur civilistiscke Praxis, 113 (1915); 
L. De Sario. 11 documento oggetto di rapporti piuridici. 
1935; idem, RendLomb 1937-1938; idem, Riv. di dir. proe. 
civ. 14 (1937) ; J. P. Levy, Annales Fac. Drri*. Aix-en- 
Provenet 43 (1950). 

Instrumentum causae (litis). A document connnected 
with a judidal controversy.—See instruere causam. 

Instrumentum domus. See instrumentum fundi. 

Instrumentum donationis. See instrumentum. 
Riccobono, ZSS 34 (1913) 159. 

Instrumentum dotale. A written instrument concera- 
ing a dowry. It contained details oi the dotal agree- 
ment (pactum dotale) conceming the objects consd- 
turing the dowry and its resdtudon at the end oi the 
marriage by death or divorce. The instrumentum 
dotale came into use in the postdassical period.—See 
dos. tabulae nuptiales. 

Kubler, RE 4 A, 1951; Riccobono, ZSS 34 (1913) 175; 
Castello, SDHl 4 (1938) 208. 

Instrumentum fundi (domus). The equipment neces¬ 
sary for a reasonable management of rural (instrumen¬ 
tum fundi) or industrial property, or for the use of 
a house (instrumentum domus): furniture, tools, 
utensils, and all kinds oi appurtenances needed for 
some spedfie use of the immovable. The interpreta- 
don oi the term and its exrension in the case of a 
lease or a legacy of a house or rural property cum 
instrumento is widely discussed in juristic works. 
It is pointed out that instrumentum fundi is not a 
part of the land; it may be therefore the object of 
special agreements.—D. 337.—See instructum, in¬ 
struere DOMUM, FUNDUS, FUNDUS UTI OPTIMUS 
MAXIMUS, LEGATUM INSTRUMENTI. VENATIO. 

Arangio-Rau, DE 4, 59; Riccobono. St Brugi, 1910, 173; 
Stemwenter, Fundus eum instrumento, SbWien, 221, 1 
(1943 ) 24. 71. 

Instrumentum nuptiale. See tabulae nuptiales. 

Instrumentum publice confectum. See instrumen¬ 
tum. 

Insula. A tenement house of a few stories, occupied 
by severa! fami lies, chiefly of the indigent classes. 

De Roreiero, DE 4, 62; Logii, Rend. Pontif. Aeead. di 
Arekeologia, 18 (1941-2) 191. 

Insula in flumine nata. An island which came into 
being in a river. If located in the middle of the river, 
it belonged as a common property to the land-owners 
on both banks; if h arose nearer one bank it became 
property of the land-owners along that bank. Such 
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an island in a public stream ( flumen publicum) be- 
came public property. 

Cogliolo, St per Fottavo centenario delFUniv. di Bologna, 

1888; Pampaloni, Scr giuridici 1 (1941, ex 1885) 505; 

Herzen, NRHD 29 (1905) 561. 

Insula in mari nata. An island which arose in the 
sea was res nullius (it belonged to nobody) and as 
such it became the property ot the first occupant 

I nsula ri us. A tenant in a rented dwelling in an 
insula. Insularius is also the guard or adminis¬ 
trator of a tencment house. 

Integer. Unchanged, untouched, whole. Res integra 
= an unchanged legal or factual situation. Integer, 
when used of the reputation of a person = blamelcss, 
irreproachable, upright—See homo integrae fron¬ 
tis, MORS, LOCARE EX INTEGRO, RETRACTATIO CAUSAE. 

Integritas. Uprightness, integrity.—See integer 

Intellectus. The power of understanding, of judging 
{intellegere). Insane persons ha ve no intellectus 
( intellectu carent) and are therefore not able to con¬ 
clude a legal transaction. With regard to dumb or 
deaf persons, the dedsive element is whether they 
have intellectus or not—See furiosus, mutus, 
surdus. 

Intellegere. To understand. With regard to persons 
having only physical (not mental) defects (deafness, 
blindness, muteness) and those acting with the as- 
sistance of their guardians, the requirement that they 
understand what is being done is imperative.—See 
intellectus. 

Intellegi. Used primarity in impersonal form ( intelle¬ 
gitur = it is considered) or in locutions such as 
intellegendum est (=it is to be considered), refers 
to instances in which a legal or customary rule pre- 
scribed a definite esdmadon of certain doings or in 
which a jurist recommends a certain interpretadon 
of specific words or facts. 

Intendere. Used of the plaindffs claim in trial. In¬ 
tendere is also a general term to indicate the acdvity 
of a person seeking jusrice in court, either in a dvil 
( intendere actionem, litem, syn. agere) or in a crimi- 
nal matter ( intendere accusationem, syn. accusare). 
—See INTENTIO. 

Intentare. Appears frequently in imperial constitu- 
tions with reference to criminal matters as syn. with 
INTENDERE (= tO aCCUSe). 

Intentio. An intendon, design. In criminal trials 
intentio — the accusadon by an accuser ( accusator) 
or an incriminadon by an informer. 

Intentio. In formulary procedure, “that part of the 
formula in which the plaindf? comprehends his claim" 
(Gaius 4.41). “If it appears that X (name of the 
defendant) ought to pay to Y (name of the plaintif?) 
the sum of . . .” is the wording of an intentio certa 
since the amount of the payment due is indicated pre- 
dsely therein. An intentio incerta says instead: 
“Whatever ( quidquid) it appears that the defendant 
ought to pay to the plainriff.” In an actio in rem 


(for the recovery of a thing) the intentio says: “If 
it appears that . . . (designadon of the thing, e.g., 
the slave X) belongs to ... (the plaintift) under 
Quiritary law." The intentio is expressed in the 
form of a condidon “if it appears (si paret),” upon 
which the condemnatory judgment depends, because, 
if the condidon does not materialize (si non paret = 
if it does not appear), the judge must absolve the 
defendant In certain excepdonal cases, the whole 
formula consists only of an intentio, as in jormulae 
praeiudiciales in which no specific claim is expressed 
but only a quesdon is posed (for instance, whether 
one is a freedman or what was the amount of the 
dowry), which is preliminary to a subsequent legal 
meas ure.—In postdassical procedure, intentio is any 
assertion of the plaindn which must be proved by 
him.—See praeiudicia, si paret. 

Audibert, Formules tatis «.. Met Girard 1 (1912) 35; 
Berger. KrVj 16 (1914) 77; Juncker. St Riccobono 2 
(1936) 325; Philonenko. RIDA 3 (1949) 231. 

Inter absentes (praesentes). See absentes. 

Inter vivos. Refers to legal acts which have to pro¬ 
duce legal effects while the interested parties are stili 
alive. Ant. mortis causa. —See donatio mortis 
causa. 

Intercalare. See lex acilia de intercalando, men¬ 
sis intercalaris. 

Intercedere. See intercessio. 

Intercessio. (From intercedere.) To assume on one- 
self anothers debt or a liability ior another. For the 
interdicdon of intercession of women, see senatus¬ 
consultum velleianum. According to its terms, an 
intercessio embraced all kinds of assumption of an 
obligation for another, either primary or accessory 
one (suretyship, pledge, novadon), in other wordis 
any obligation assumed by an agreement with an¬ 
other’s creditor and concerning a third person’s liabil¬ 
ity.—See senatusconsultum velleianum (BibL). 

Intercessio. In public law, a veto by a higher magis- 
trate against an offidal act derision) of his col- 
league (e.g., by one consul against an act of the 
other) or of a magistrate of a lower rank (e.g., by 
a consul against the act of a praetor). The perionn- 
ance of the act (the execution of the derision) was 
thus inhibited. Of greatest importance was the veto 
power of the plebeian tribunes over the official acts 
not only of other tribunes but of any magistrate. 
By vetoing the proposal of a bili made by any magis¬ 
trate before a popular assembly or in the senate they 
could paralyze legisladve acdvity, as well as any mo- 
tion presented beiore the assemblies. The introduc- 
tion of the tribunidan intercessio was aimed at the 
protecdon of the interests of the plebs against abuses 
by magistrates, but in praedee the insdtudon turned 
out to be an important polideal weapon used by the 
tribunes for personal purposes. No intercessio was 
permitted against an act of a dictator.—See tribuni 
PLEBIS, AUCTORITAS SENATUS. 
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Leonbard. RE 9. 1607; Siber, RE 21, 182; Cuq, DS 3; 
Leagle. RE 6 A. 2472; Anan- ND1 12, 2 (s.v. tribuneto ); 
Lecmam. DS S. 421; O^rien, RE Sttppl 6, 684; 717; 
F. Lgiier, Die EmJuit des Gevnltgedanktns, 1914, 182; 
209. 

Intercessio militaris. In imperial conititutions of tfae 
later Empire. the intervention of a public ofndal to 
eniorce the payment of taxes or other sumi due to 
the state. Syn. exsecutio. 

Coq, DS 3. 556. 

Intercessor. One who assumes an obligation on behalf 
of another.—See inte»cede*e, intebcessio. 

Intercessores. See exsecutozes. 

Intercidere. To perish, to be extinguished, to lose 
vahdity. The term is used of acrions, obHgations, 
legades. and the like, which became void for one 
reason or another. 

Interdicere (interdictio). Indicat es any kind of pro- 
hibihon ban, or exdusion decreed by the competent 
magisterial or imperial anthority. 

Interdi c ere. In interdictal procedure (see inteibic- 
tum ; this is the procedural activity oi a claimant who 
requests the issuance of an interdict. It is analogous 
to postulase actionem in an ordinary process. 
Syn. agere interdicto. When applied to a magistrate, 
interdicere means his issuing an interdict 

Interdicere aqua et igni (interdictio aquae et ignis). 
The exdusion of a culprit from the common life with 
his felkrw countrymen (= interdicti on of fire and 
water). Interdicere was pronounced by the senate 
or a high magistrate when the accused left the com- 
muni t y betere the condemnatory sentence was passed 
and went into vohmtary exile. Practically interdi¬ 
cere meant banishment connected with loss of dtiien- 
ship and prope r t y . In case oi return without permis- 
sion the interdictus was deprived of legal protecti on 
and outlawed. He might be killed by anybody who 
met bim within the boundaries of the country from 
which he was banisbed. Interdicere disappeared un¬ 
der the early Prindpate when the criminal procedure 
was reorganized.—D. 48-22.—See depoxtatio, EXI¬ 
LIUM, PATEIA. 

Hartmaan RE 2; U. Bruiello. Re pressione penale, 1937, 
possim; Gioffredi. SDH1 12 (1946) 101; idem, Archivio 
penale 3 (1947) 426: DeVilla. StSas 23 (1950) 1. 

Interdicere bonis (interdictio bonorum). The exdu¬ 
sion of a person from the administration of his prop¬ 
erty. According to the Twelve Tables it was applied 
to spendthrifts who were committed to the care of 
c urato r s .—See pxodicus. 

Ksser, St Aruagio-Ruis 2 (1952) 152. 

Interdicere commercio. See coumexcium. 

Interdicere honore (honoribus). To deprive a person 
candemned in a cr imina l trial of the capadty to obtain 
an ofSdal or honorific position, or of the right to 
exerdse a certain profession (e.g., advocacy) for- 
ever (m perpetuum) or temporarily. 

Interdictio. See inteidicexe. 


Interdictio aquae et ignis. See iktesdicese aqua 

ET IGNI. 

Interdictio bonorum. See intexdicese bonis. 

Interdictio locorum. An order issued by the compe¬ 
tent authority, originally a popular assembly, exdud- 
ing a person from a certain territory (Italy or a 
province) or from the whole state with the exception 
of a certain place (lata fuga ).—See exilium. 

Interdictum. An order issued by a praetor or other 
authomed ofndal (proconsul in the provinces) at the 
request of a claimant and addressed to another person 
upon whom a certain attitude is imposed: either to do 
something or to abstain from doing something. The 
interdictal procedure is more administrative than 
judidal in nature and differs from a normal trial 
in that there is no division of the proceedings into 
two stages inasmuch as the issuance of an interdictum 
depends upon the magistrate as an act of his imperium, 
not of jurisdicdon. The interdictum is a provisory 
remedy with the purpose of protecting existing situa- 
tions by a quick decisi on of the offidal. It fulfills its 
task—a speedy ending of a controversy—only when 
the adversary complies with the order. If he does 
not, the subsequent procedure which assumes the 
form of a normal trial, though not without certain 
pardcularides resulting from the fact that an interdict 
had been issued, is rather complicated and perhaps 
even slower than an ordinary process. The inter¬ 
dictal procedure is very summary; no long hearings 
of witnesses, no examination of evidence. What the 
plaintiff, i.e., the person who asks for the interdictum 
(postulare interdictum) affirms is taken for granted, 
ii the authority considers that his daim deserves pro¬ 
tecti on dther in his interest or in public inter est. If 
the assertions of the claimant are not true, the de¬ 
fendant will disregard the order and defend his right 
in the subsequent ordinary trial. Various interests 
are defended by interdictal protecdon. They are of 
both private and public character. In Justiniani law 
the differences between acdons and interdicis are 
effaced. What was formerly proposed in the prae- 
torian Edict as a form of interdict—an order or a 
prohibirion—is in Justiniani law a legal rule. Acdng 
against that rule may give rise to a judidal trial. just 
as in dassical times a trial followed the transgression 
of an interdictum in a spedfic case, although die later 
procedure is quite different. Many interdias lost 
their applicabflity entirely, however, and references to 
them were ddeted or made unrecognizable by Jus¬ 
tiniani compilers. The recon s tracti on of the formula 
of interdias is therefore somedmes problematic. 
The law of mterdicts is presented in the following 
items. The various types or groups of interdias are 
spedfied below under intebdicta, pardcular inter- 
dicts under i n t eid ictum. Some interdios toolc their 
name from the inidal words of the pertinent form.— 




508 


ADOLF BERGER 


Inst. 4.15; D. 43.1; C. 8.1.—See agere fex spon¬ 
sionem, PROPONEXE ACTIONEM. 

Berger, RE 9 (BibL undl 1915); Hnmbert—Licrivain, DS 
3; Riccobono, A 'DI 7; Arangio-Ruiz, DE 4; Berger, ZSS 
36 1915, 176; idem, Vol. delU onorotise SimonccUi, 1915. 
171; Gintowt, St Albertom 2 (1937); Fabi, AnCam 15 
(1941) 99; A. Biscardi, La protesion* intcrdittaU ntl pro- 
cesso rom., 1938; Albertario, St 4 (1946) 115; L. Beretta, 
RISC 2 (1948) 391; Danbe, R1DA 6 (1951) 22.—For 
interdicti not mesdoned below, see Berger, RE «*.; Lenel, 
Edictum perpetuum, 3rd ed. 1927, 446 S. 

Interdicta adipiscendae possessionis. These belong 
to the group of possessory interdicti serving for the 
protection of possession ( possessio) . The purpose of 
the possessory interdicta is either the acquisition of 
possession by a person who had not had it at all 
before, interdicta adipiscendae possessionis (such as, 
for instance, interdictum quorum bonorum, inter¬ 
dictum QUOD LEGATORUM, INTERDICTUM SALVIANUM), 
retention of possession by the actual possessor, inter¬ 
dicta retinendae possessionis (interdictum un possi¬ 
detis, interdictum utrubi) or resumption of pos¬ 
session ( interdicta reciperandae possessionis) by the 
claimant who had been violently ejected from his 
land or house (interdictum unde vi). 

Berger, RE 9, 1615: Siber, Scr Ferrmi 4 (Unhr. Sacro 
Cuore, Milan, 1949) 98; Levy, ibid. 3 (1948) 109; idem, 
IVest Roman vulgor law, 1951, 243. 

Interdicta annalia (annua, temporaria). Those *»- 
ter dicta which can be requested only within one year 
after the allegedly wrongful act was done against 
which the plaintiff remonstrates. Ant, interdicta 
perpetua which are not limited as to time.—See 

EXCEPTIO ANNALIS. 

Berger, RE 9, 1620 ; 1689; 1690. 

Interdicta de cloacis. Several interdicts are granled ' 
for the maintenance of public and private sewers in 
good condition in the interest of public health. Any 
attempt to damage them or to prevent their repair 
could be frustrated by an appropriate interdictum. 
Berger. RE 9, 1633; Solazsi, Tutela delle servitii prediali, 
1949, 79. 

Interdicta de divinis rebus. Ant. interdicta de hu¬ 
manis rebus. This distinction of interdicta is based 
on that of res divini iuris and res humani iuris. 
Among the interdicta de humanis rebus there are 
sonte which serve for the protection of things which 
belong to nobody (res nullius) as the interdictum 
de homine libero exhibendo, of things which are 
in the private ownership of individuals (res singu¬ 
lorum) or of things used by die people (interdicta 
de fluminibus publicis, de vtis, de locis publicis). 
Some of diem refer to single things, others to a 
universitas rerum (interdicta de universitate). 
Berger, RE 9.1627. 

Interdicta de fluminibus publicis. They are ac- 
corded for die protection of navigation on public 
rivers (flumina publica). Any construction on 
the bank (see ripa) or in the river proper which 
impedes the traffic of boats, the use of the harbors, 
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the access to the river, etc., can be prevented by one 
of these interdicts which on the other were 

extended as interdicta utilia on similar wrongdoings 
on the seashore or harbor. When die constr uctio n 
has already been executed, the interdict orders its 

destrucdon and restoradon of the former state._ 

D. 43.12; 13; 14; 15. 

Berger, RE 9, 1634; Branea, AnTr 12 (1941) 40, 177. 

Interdicta de fonte. These serve for the protection 
of the servitus aquae haustus. —D. 4322. 

Berger, RE 9. 1637; Lenel, Edictum perpetuum * (1927) 

480; Solasti, Tutela delle serviti prediali, 1949, 77. 

Interdicta de humanis rebus. See interdicta de 

DIVINIS REBUS. 

Interdicta de itineribus publicis. These protect the 
use of public roads against any act which may hinder 
traffic. A spedfic interdictum is granted to anybody 
who is impeded in repairing a damaged public road. 
—D. 43.7; 11. 

Berger, RE 9, 1641; Lenel, Edictum perpetuum ' (1927) 

Interdicta de locis publicis. These serve for the pro¬ 
tection of public places against damage or harmful 
construcdons which may impede their public use. 
Obstades already constructed are interdictally or- 
dered to be removed.—D. 432; 9. 

Berger, RE 9, 1643; 1654; Lenel. Edictum perpetuum * 

(1927) 459; Branea, AnTr 12 (1941) 169. 

Interdicta de reficiendo. There are several interdicts 
which refer to particular situadons between neighbors 
in connecdon with predial servitudes (servitutes 
praediorum). Using the neighbor’s land for the 
exerdse of a servitude (iter, actus, via) somedmes 
requires the possibility of entering it in order to re¬ 
pair the way if the owner is not bound to do so. To 
secure this right to a person endded thereto an 
interdictum is proposed “for repairing” (de refici¬ 
endo), such as interdictum de fonte reficiendo, de 
itinere actuque privato reficiendo, de sepulcro refici¬ 
endo, de cloaca privata reficienda, de rivis, de ripa 
munienda. For similar interdicta with regard to 
public roads, see interdicta de itineribus publicis. 
All these interdicta are prohibitory since the order 
of the praetor, vim fieri veto, is addressed to anyone 
who prevents the claimant from doing the necessary 
woric.—See ripa, interdicta prohibitoria. 

Berger, RE 9, 1633 no. 4a; 1637 no. 6b; 1640; 1647 no. 24. 

Interdicta de universitate. Interdicta the object of 
which is a complex of things, as, for instance, an 
inheritance (interdictum quam hereditatem, in¬ 
terdictum QUORUM BONORUM). 

Berger, RE 9, 1627. 

Interdicta duplicia. See interdicta simplicia. 

Interdicta exhibitoria. See interdicta restitutoria. 

Interdicta in praesens vel praeteritum relata. The 
distinction is based on the tircumstance whether the 
actual situadon at the moment when the interdictum 
is demanded or the situadon which existed during a 
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cena in period betore the postulatio oi the interdictum, 
is decisive for the issuance of the inter di ct. The 
laner is the case in the interdictum utrubi. 

Berger, RE 9, 1617. 

Interdicta mixta. Interdicta o i a mixed charaaer 
being both prohibitoria and exhibitoria. 

Berger, Vol. onoranse Simonetlli, 1915, 171; idem, ZSS 36 

(1915) 198. 

Interdicta ne vis fiat ei qui in possessionem missus 
est. Three interdicis are proposed to protect a per- 
son who bv a praetorian missio in possessionem is 
gTanted the right to take possession oi another’s 
property. They are prohibitor}* since the order for- 
bids the use oi iorce to prevent the daimant's entn*. 
—D. 43.4. 

Berger. RE 9. 1656. 

Interdicta noxalia. See noxa. 

Interdicta perpetua. See interdicta annalia. 

Interdicta popularia. See interdicta privata. 

Interdicta privata. Ant. interdicta popularia. The 
distinction is based on the same prindple as that of 
actions in actiones privatae and actiones populares. 
Interdicta popularia are those interdicta which may 
be requested by “anvone irom the people.” AJthough 
most of the popular interdicta are introduced in the 
inierest oi public utility ( utilitas publica), this ele- 
ment is not dedsive ior the distinction in questi on. 
In the interdiaal form. the private charaaer oi the 
interdicta is recognizable by the reference to the 
daimant througn the pronouns ille or is. lacking in 
the interdicta popularia. —See actiones populares. 

Berger. RE 9. 1621. 

Interdicta prohibitoria. Those interdicta in which the 
magistrates order contains a prohibition (aliquid 
fieri prohibet). They impose upon the defendant the 
dutv not to do the thing exactly indicated in the 
interdicta! formula through “ne , . . jacias." "ne . . , 
immittas." or not to hinder the plaintiff in the exerdse 
of his right. The prohibition is expressed by the 
words vim fieri veto (= I forbid the use of force), 
where vis is used in a broader sense and not pre¬ 
ci selv as iorce or violence. The interdicta prohibitoria 
constitute together with the interdicta restitutoria and 
exhibitoria the prindpal division oi the interdicta. 

Berger. RE 9. 1613. 

Interdicta quae causam proprietatis habent. Ant. 
interdicta quae possessionis causam habent. The dis¬ 
tinction appears only in one confused text and has 
grven occasion to controversial interpretation. It 
may be oi postdassical or Justinian origin and is 
basol on the distinction whether the interdia takes 
into consideration the ownership of a thing or only 
possession. 

Berger. RE 9. 1618; idem, ZSS 36 (1915) 183. 

Interdicta reciperandae (recuperandae) possessionis. 
See interdicta adipiscendae possessionis. 

Interdicta restitutoria. Order the restoration (resti¬ 
tuas) of things to their former condition or of' pos¬ 


session to the plaintiff who has been deprived of it 
Thej* are distinguished from interdicta exhibitoria, 
which order the defendant to produce ("exhibeas") 
a person (a iree man, a slave, a child; see interdic¬ 
tum de homine ubero exhibendo, interdictum de 
uberis exhibendis) or a thing (a testament, see 
INTERDICTUM DE TABUUS EXHIBENDIS) hdd by him, 
but do not impose the duty to deliver the person or 
the thing to the daimant. Both types of interdicta 
are also called decreta. —See interdicta prohibi¬ 
toria. ' 

Berger. RE 9. 1613. 

Interdicta retinendae possessionis. See interdicta 
adipiscendae possessionis. 

Interdicta simplicia. Ant. interdicta duplicia. The 
distinction is based upon the role of the parties in 
the interdicta! proceedings. Simplicia are those in 
which one party is the plaintiff and the other the 
defendant to whom the prohibitory order is addressed 
or by whom things have to be restored or produced. 
In the interdicta duplicia both parties are at once 
defendant and plaintiff, as in the possessory interdicts 
un possidetis, utrubi. Here the praetor speaks “in 
an equal language” (pari sermone, Gaius 4.160) to 
both parties. In the terminology oi Justinian’s com- 
pilers, interdicta duplicia are those interdicta which 
exceptionally aim at acquiring and regaining posses¬ 
sion; see INTERDICTUM QUAM HEREDITATEM, INTER¬ 
DICTUM QUEM FUNDUM. 

Berger, RE 9, 1616; idem. Vol. di onoranse Simoneelli, 
1915. 186; idem, ZSS 36 (1916) 222; Arangio-Rui*. DE 
4 (1926) 69. 

Interdicta temporaria. See interdicta annaua. 

Interdicta unde vi. See interdictum de vi. 

Interdicta utilia. These are created by the extension 
of a normal inter di ctal formula beyond its limits. 
Thus a normal interdia becomes available to a larger 
group of per sons and applicable to situations different 
from those proteaed by the original interdictum. 
The interdicta utilia are a creation analogous to 
ACTIONES UTILES, but the term interdictum directum 
is not to be iound in the sources. 

Berger, RE 9, 1623. 

Interdictum de aqua. Issued for the protection of 
servi rudes consisdng in the use of water from an- 
other’s property.—See servitus aquae ductus, cas¬ 
tellum. —D. 4320. 

Berger. RE 9, 1630; Lene!, Edictum perpetuum * (1927) 
479; Solizxi, Tutela delle servitu prediali, 1949, 66. 

Interdictum de arboribus caedendis. Accorded to 
the owner of an immovable against a neighbor .who 
does not remove tree branches hanging over the 
plaintiffs propem. The latter may cut them and 
keep the wood if the tree owner does not obey the 
interdictal order.—D. 4327. 

Berger. RE 9, 163’ 
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Interdictum de glande legenda. Granted to protect 
the right o{ the owner of a tree to collect the fruits 
that fall on the neighbor’s property.—D. 4328. 

Berger, RE 9, 1638; Lenel, Edictum perpetuum' (1927) 
487. 

Interdictum de homine libero exhibendo. A xnan 
who unlawfully holds (retinere) a free man as a 
slave is ordered by this popular interdictum to pro¬ 
duce the man in court.—See lex fabia. —D. 43-29; 
C. 8.8. 

Berger, RE 9, 1638; Lenel, Edictum perpetuum' (1927) 
487. 

Interdictum de itinere actuque privato. Serves for 
the protection oi the servitudes iter and actus. The 
order is directed to the owner oi the land on which 
the servitude is imposed, to the effect not to hinder 
the plaiatiff in the exerdse of his right.—D. 43.19. 
Berger, RE 9, 1639; Lenel, Edictum perpetuum ’ (1927) 
478; Biondi, Actio negativa, Aniles 3 (1929 ) 55; Solani, 
Tutela delle servitu prediali (1949) 57; Daube, RIDA 6 
(1951) 40. 

Interdictum de liberis ducendis. See the foUowing 
item. 

Interdictum de liberis exhibendis. When a person 
alieni iuris (filius or filia familias ) is held by another, 
even by a member of the same family, against the will 
of his pater familias, the latrer may request this 
interdictum which orders that the person withheld 
be produced (exhiberi). If through the exhibition 
the identity oi the person involved was established, 
the magistrate issued a second interdict, de liberis 
ducendis, ordering his delivery to the pater familias, 
who then takes him home (ducere). Thereiore the 
first interdictum is called praeparatorium with refer- 
ence to the second. In later devclop m ent analogous 
interdicts were introduced: de uxore exhibenda and 
de uxore ducenda in favor oi a man whose wiie was 
withheld by another, even her father.—D. 43.30; 
C. 82. 

Berger, RE 9, 1641. 

Interdictum de liberto exhibendo. This was issued 
in favor of a patron whose treedman, being held by 
another person, was not able to render the Services 
due to the patron. 

Berger, RE 9, 1643. 

Interdictum de loco publico fruendo. A lessee of 
public land may request the issuance of this inter¬ 
dictum to secure his unimpeded use according to the 
lease agreement.—D. 43.9. 

Berger, RE 9. 16«. 

Interdictum de migrando. Granted to the tenant of 
a rented apartment against the landlord who retained 
his things under the pretext that die rent has not 
been paid. A distincti on is made, on the one hand, 
between things which the tenant hypothecated to the 
landlord and those not hypothecated, on the other 
hand between things which were brought in by the ten¬ 
ant (introducta, importata, such as furniture, slaves) 
and those which were afterwards made by him or 


becaxne his (slaves bom in his house). The tenant 
who wants to move (migrare) to another place ap- 
plies for this interdictum in order to release his 
property. 

Berger. RE 9, 1646; Lenel, Edictum perpetuum' (1927) 
490; Kreller, ZSS 64 (1944) 313. 

Interdictum de mortuo inferendo. When somebody 
has the right to bury a deceased person in a certain 
place that belongs either to him or to sotneone else 
(ius mortuum inferendi), he is protected by this pro- 
hibitory interdict against any disturbance in so doing. 
—D. 11.3. 

Berger, RE 9, 1646. 

Interdictum de precario. See precarium. 

Interdictum de ripa munienda. See ripa. 

Interdictum de rivis. The free access of the user of 
water-works, aqueducts, sluices, channels, cisierns, 
etc., for purposes of repair or cleaning is protected 
by this interdictum against anyone who attempts to 
prevent him from so doing. The interdictum is 
complementary to the interdictum de aqua. —D. 43.21. 
Berger, RE 9, 1647; Lenel, Edictum perpetuum' (1927) 
480; Solazzi, Tutela delle servitu prediali, 1939. 73. 

Interdictum de sepulcro aedificando. This is con- 
nected with the interdictum de mortuo inferendo 
inasmuch as he who has the right to bury a corpse 
in another’s property must be permitted to erect a 
tombstone on the grave.—D. 11.8. 

Berger, RE 9. 1648. 

Interdictum de superficiebus. See superficies. —D. 
43.18. 

Berger. RE 9, 1647; Lenel, Edictum perpetuum' (1927) 
476; H. Vogt, Das Erbbaurecht, 1950. 86. 

Interdictum de tabulis exhibendis. Issued in the 
inter est of a person to whom it is important to know 
the contents oi a last will after the testator‘s death. 
The interdictal order compels the holder of the testa- 
ment to produce it.—D. 43.5. 

Berger, RE 9, 1648. 

Interdictum de uxore ducenda (exhibenda). See 

INTERDICTUM DE UBERIS EXHIBENDIS. 

Berger, RE 9, 1642 (no. 12 c). 

Interdictum de vi. This belongs to the group oi inter¬ 
dicta unde vi which serve for regaining possession 
(interdictum recuperandae possessionis) on brhalf of 
persons who have been deprived of possession by 
physical force (vi deiecti). He who gave order to 
others (family members, slaves) to dispossess. was 
also responsible. When the aggressor acted with the 
assistance of armed persons engaged ior this purpose 
(vir armata), a special interdictum de vi armata was 
issued. Another interdictum was proposed ior the 
case of rejection of a person by force from an immov- 
able on which he had only an nsufruct.—D 43.16; 
C. 8.4. 

Berger, RE 9, 1677; E. Levy, Koukurreus der Aktionen 1 
(1918) 285; G. Maier, Praetorisehe Brreichemnqsklagen 
1932 66; Lenel, Edictum perpetuum' (1947) 461: Ani. 
AnPal 15 (1936) 152; Biseardi, Ser Solassi, 1948. 730. 
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Interdictum de viis publicis. There are several in- 
terdicts protecting the use oi public roads and ways 
bv private individuals. Analogous prohibitory inter¬ 
dios are granted with regard to public areas (loca 
publica) such as squares, streets, islands, market 
places, etc., which “are intended for public use” (D. 
43.8.2.5 ). These interdicta forbid any construction 
at a public place which mighl riamage it or render it 
less available for use. Not only are constructions 
built on the road or place itself, e.g., a monument, 
hit bv the prohibition but also works dene on adjacent 
lands which directly or indirectly damage the place 
in question. Constructions permitted by law or by 
the local authorides are exempt irotn the prohibition. 
The demoiiuon oi a hanniul work already done may 
be obtained by similar interdicti of resritutory char- 
aoer, by which restorauon oi the place to its original 
state, the removal oi the obstacles, or reconstrucdon 
of what was damaged is ordered.—D. 438; 9. 

Berger, RE 9. 1649 ; 1653 (na 35) ; Lenel, Edictum per- 
petuum' (1927) 459. 

Interdictum demolitorium. See o pexis novi nun¬ 
tiatio. 

Interdictum ex operis novi nuntiatione. See opexis 

NOVI NUNTIATIO. 

Interdictum fraudatorium. In dassical law one oi 
the measures to resdnd any transaoion (alienauon) 
by which a debtor intenuonally deprived himself oi 
his rights or of his property to the detriment of his 
creditors (fraudandi causa). The purpose oi the 
interdictum was the restoradon oi the legal situauon 
which existed beiore the fraudulent act. Other means 
leading to the same effect were actio Pauliana and 
in integrum RESTiTUTto. The reladonship between 
these different expedients is rather obscure since 
the interdictum fraudatorium is effaced in Justini an 
sources.—D. 42.8; C. 7J5 .—See fraus. 

Berger. RE 9, 1650: Lenel, Edictum perpetuum' (1927) 
495; G. Maier, Praetorische Bereicherungsklagen, 1932, 
73; G. Segre, BIDR 48 (1941) 38; Solani, Revoca degli 
atti fraudolenti 1 (1945). 

Interdictum momentanae possessionis. See posses¬ 
sio MOMENTARIA. 

Interdictum ne quid in loco sacro religioso fiat. 
A prohibitory interdictum serving for the protection 
of sacred and religious places (see res religiosae, 
res sacrae), similar to those which are granted for 
use of public roads and places (interdictum de viis 
publicis). It is directed against all kind of wrongful 
doing (facere, such as constructions, and immittere, 
e.g.. to let water run).—D. 43.6. 

Berger, RE 9, 1655. 

Interdictum ne vis fiat aedificanti See aedificatio. 
Interdictum possessorium. See bonorum venditio. 
Berger, RE 9, 1657. 

Interdictum quam hereditatem. An interdictum is- 
sued when in a trial for recovery of an inheritance 
(hereditatis petitio) the defendant, i.e., the actual 
possessor of the estate, refused to cooperate in the 


manner prescribed for actiones in rem, e.g., to give 
security. In such a case he is considered indefensus, ' 
not deiended as prescribed by the law, and his adver- 
sary could request the issuance of the interdictum 
quam hereditatem which was an interdictum adipis¬ 
cendae possessionis since the claimant obtained pos- 
session of the estate. The new situation, although 
provisional, was of great advantage to him inasmuch 
as in any future process that might be brought against 
him by the former defendant in the interdictal con- 
troversy he had the favorable positi on oi detendant. 
Some other interdicts are constructed on s im i lar 
premises, such as interdictum quem fundum when the 
object oi the claim is land, interdictum quam servitu¬ 
tem, when a praedial servitude is daimed, or inter¬ 
dictum quem usufructum when the claimant demands 
the delivery oi an immo\-able on which he pretends 
to have the right oi usufrucu In all these cases the 
victorious claimant obtains provisional posses sion of 
the controversial object. 

Berger, RE 9, 1650; idem, Vol. di onoranse Stmoncelli, 
1915, 186; Lenel, Edictum perpetuum' (1927) 474. 

Interdictum quam servitutem. See interdictum 

QUAM HEREDITATEM. 

Berger, RE 9,1659; Solaazi, Mei De Visscher 4 (= R1DA 
5, 1950) 466. 

Interdictum quem fundum. See interdictum quam 

HEREDITATEM. 

Berger, RE 9, 1660. 

Interdictum quem usufructum. See interdictum 

QUAM HEREDITATEM. 

Berger, RE 9, 1661; Lenel, Edictum perpetuum' (1927) 
475. 

Interdictum quod legatorum. When somebody holds 
a thing under the pretext that it was bequeatbed to 
him, he may be sued in interdictal proceedings by 
the heir under praetorian law (bonorum possessor), 
who deni es the legacy, ior recovery. The claimant 
must give security for the return of the thing ii 
there is a valid legacy.—D. 43.3; C. 8.3. 

Ber ger , RE 9, 1661; Lotmar, ZSS 31 (1911) ; Perrot, Et. 
Cirttrd 1 (1913); Lenel, ZSS 52 (1932) 282. 

Interdictum quod vi aut clam. A resdtutory inter¬ 
dici issued against a person who iordbly (vi) or 
secretly (clam) did a “work” on the daimantis prop¬ 
eri)-. The work (opus) is here conceived in the 
broadest sense of any act done which changes the state 
of the land or its surface, such as cutting trees, 
ploughing, digging, demolition of existing construc¬ 
tions, etc. Vis (= force, violence) is also interpreted 
very broadly since any aedon taken against the pro¬ 
hibidon by the owner is considered to be vis. The 
defendant is also liable for his slave’s wrongdoings. 
The aim of the interdictum is restoradon to the 
former state by the defendant himself or at his 
expense.—D. 43.2; C. 8 2. 

Berger, RE 9. 1662; Cicogna. /. quod vi aut clam, 1910; 
E. Lery, Konkurrens der Aktionen 1 (1918) 295; Lenel, 
Edictum perpetuum' (1927) 482; Marcel David, Studes sur 
fi. q.va.c.. Annales Unhr. Lyon, ord ser., 10 (1947). 
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Interdictum quorum bonorum. An interdictum avail- 
able to a successor under praetorian law (bonorum 
possessor) against anyone who holds things belong- 
ing to the estate and asserts to hold them as an heir 
or simply as a possessor without any title ( sine 
causa). If he pretends to hold them as a legatee he 
is exposed to the interdictum quod legatorum. The 
interdictum belongs to the category of interdictum 
adipiscendae possessionis. —D. 43.2; C. 82. —See 

BONORUM POSSESSIO. 

Berger, RE 9, 1666: Humbert and Lecrivain. DS 4 (s.v. 

quorum b.) ; De Martino, ANap 58 (1937) 348. 

Interdictum Salvianum. An interdictum available to 
a landlord against his lessee for the latter's failure to 
pay the rent due. The interdictum is adipiscendae 
possessionis, since the claimant obtains possession of 
the tenant's things which were brought in ( invecta, 
illata) and pledged for rent. It is prohibitory be- 
cause the tenant is forbidden to impede the landlord 
in taking away the things.—D 43.3; C. 8.9. 

Berger. RE 9. 1667; Sacchi, NDI 7; Lenel. Edictum per. 

petuum' (1927) 490; Kreller, ZSS 64 (1944) 320; v. 

Bolla, RE 18*. 2479; Daube. RIDA 6 (1951) 46. 

Interdictum sectorium. See sectio bonorum. 

Interdictum secundarium. A second interdictum is- 
sued in a possessory controversy when one of the 
parties involved did not completely fulfill the order 
or retused to cooperate in the proceedings subsequent 
to the interdictum first issued in the matter. The 
details of this complicated procedure are not known 
since the sole pertinent text in Gaius’ I nstitutes is not 
fully preserved. 

Berger. RE 9. 1670; 1697; Gintowt. AnPal 15 (1934) 228. 

Interdictum uti possidetis. Accorded in order to 
maintain an existing possessory situation at the re- 
quest of the actual possessor who has been disturbed 
in the possession of an immovable by the adversary 
and is threatened with a suit over ownership. The 
order of the magistrate forbids any change in the 
actual situation. The interdictum is directed to both 
the parties; it is an interdictum duplex (see inter¬ 
dicta simplicia) and inhibits the use of force 
(vim fieri veto) to dispossess the actual possessor. 
The plaintiff is protected only when his holding of 
the controversial immovable is not a defective pos¬ 
session ( possessio vitiosa), to wit, acquired and kept 
by force (vi), secretly (clam) or through a gratuitous 
revocable loan (precario). In such cases the de¬ 
fendant avails himself of the so-called exceptio vitiosae 
possessionis. —D. 43.17; C 8.6. 

Berger. RE 9. 1682; Anon, NDI 12 (s.v. uti p.) ; Lenel. 

Edictum perpetuum ' (1927) 469; Passerini, Ath 1937, 26; 

Ciapessoni. St Albertoni 2 1937 15; Kaser, Eigentum und 

Betite, 1943, possim. 

Interdictum utrubi. An interdictum based on the 
same principies as the foregoing, but limited to mov- 
ables. It is an interdictum duplex and takes into 
account the exceptio vitiosae possessionis. Victorious 
in retaining or regaining possession is the party who, 


during the year preceding the issuance of the inter¬ 
dictum, possessed the object for a longer period. 
Jusdnian extended the interdictum uti possidetis to 
movables; thus the interdictum utrubi lost its actu¬ 
ali ty in Jusdnian's law.—D. 43.31. 

Berger, RE 9, 1684; Lenel. Edictum perpetuum 1 (1927) 
488; Fraenkel. ZSS 54 (1934) 312; U. Kaser. Eigentum 
und Betit:, 1943, pastim ; Daube, RIDA 6 (1951) 32. 

Interdictus. An individual punished by banishment, 
confinement, or any kind of interdictio locorum. 
—See deportatio, relegatio. —D. 4822. 

Interdum. Sometimes. The word is often inserted by 
Jusdnian’s compilers to limit a general dassical nile 
and to leave a way open for excepdons. Interpoladon 
of the adverbs plerumque (=very often) and non- 
nunquam (= somedmes) has a similar funedon. 
Guarneri-Citad, Indice 1 (1927) 48, 67. 

Interesse. See the following items. 

Interest. There is a difference; multum interest = 
there is a great difference; nihil interest — it makes 
(there is) no difference. 

Interest alicuius. It is of interest (importance) to a 
person. If the phrase is cuius interest refers to a 
public authority, a magistrate, judge, or imperial 
funedonary is meant. Rei publicae (or publice) 
interest = it concerns the welfare, the interests of 
the state (or the Roman people). The term interest 
is of parti cula r importance in the cases involvi ng pay- 
ment of damages. There were no general rui es ior 
the evaluadon of a person's interest when compensa- 
don was taken into consideradon. It was the judge's 
task to estimate it in each instance according to the 
rui es goveming the extension of the liability of the 
defendant, in pardcular as to whether real damages 
only or also lost profit should be identified.—See 

ID QUOD INTEREST, QUANTI EA RES EST. VERITAS. 
Steinwenter, RE 9; Fliniaux. RHD 7 (1928) 326; Beretta. 
SDHI 3 (1937) 419; Guariao, Giuritprudens 8 comparato 
didir. civile, 6 (1941) 197. 

Interim. Meandme. The adverb is used with refer- 
ence to the dme intervening between two legally im¬ 
portant events, for instance, between die condusion 
of a transaedon or the bequeathing of a legacy and 
the fulfillment of a condidon upon which the effec- 
dveness of the agreement or legacy depends; or the 
dme between a judgment and the appeal brought 
against iL 

Interitus. (From interire.) Destrucdon, exdnedon. 
The term is used of the exdnedon of certain rights 
(a servitude, a usufruct) or of actions. 

Interlinere. To efface, to obliterate a written docu- 
ment (a testament, an account book) wholly or in 
parL If a person did so illegally, he could be sued 
by any one who had an interest in the existence of 
the document, primarily through the actio legis 
Aquiliae. 

Interlocutio. An order, a statement or preliminary 
decision issued by a magistrate, judge or chairman 
of a tribunal during a triaL Interlocutio is also an 
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imerlocutory statement or dedsion by the emperor 
in the course of a trial beiore the imperial court.— 
D. 42.1; C. 7.45.—See definitiva sententia, multa 

PBAEIUDiaALIS. 

Arangio-Ruiz, RE 4, 72. 

Interminatio. In later imperial constitutions, threat- 
ening with punishment for a spedfic iniraction. 

Interna causae. In later imperial constitutions, the 
essential elements of a judicial affair. 

Internuntius. (Syn. nuntius.) A messenger used for 
the oral transmission of a legally i mp o na nt dedsion 
(a declaration, a consent). Anu ot per internuntium 
is per epistulam ( = by letter). 

Interpellare (interpellatio). To press a debtor who 
had failed to pay on time, for payment. See uoka.— 
Interpellare is also used when one sues his adversar}' 
in court (hence interpellatio = an aedon, a suit) or 
when one forbids another to accomplish a certain act. 
With regard to usucapdon (usucapio interpellatur), 
interpellare indicates that the usucapio is interrupted 
either through the loss of possessi on by the holder of 
the thing or through a successtul aedon of the person 
who claims the recovery of the thing. 

Kaser. RE 16, 255; Biscardi. StSen 60 (1948) 607 (Bibi, 
on interpellatio in the case of deiault); Siber, ZSS 29 
(1909) 47. 

Interponere. Used of the conclusion oi an obligatory 
transaedon (stipulationem, contractum, donationem, 
giving security), of taldng an oath (interponere 
htsiurandum), of writing down a document (inter¬ 
ponere instrumentum), even of committing fraud 
(interponere fraudem). 

Interponere aliquem. To appoint a person as a rep- 
resentarive or mediator; see interposita persona. 

Interponere auctoritatem. See auctor, auctoritas. 

Interponere se. When said of a private individual, 
to interiere, meddle in a legal controversy between 
other per sons; when said of a magi strate = to inter- 
vene ofndallv, to take offidal measures. 

Interposita persona. An intermediar)-, somedmes a 
straw man interposed in order to disguise an unlawful 
transacti on (s}-n. supposita persona). 

Interpositio decreti. In Diocledan‘s and later con- 
sdtudons, the issuance oi a decretum by the em¬ 
peror or a high imperial offidal. 

Interpres. An interpreter. References to the use oi 
interpreters in judidal proceedings, in hearings be- 
fore a magi strate or public corporate bodies (the 
senate, on the occasion of a recepdon of fordgn 
envovs) are very scarce. In provindal administra- 
don the Service of interpreters is better evidenced. 
Thdr use in imperial courts, in pardcular in the later 
Empire, is beyond any doubt (interpretes diversorum 
pentium). The jurist Paul defined the custom (con¬ 
suetudo) as “the best interpreter oi laws" (D. 
1.3.37). 

De Ruggiero. DE 4, 72; Taubenschlag, The interpreters 
in the papyri, Charisteria Sinko, Warsaw, 1951, 361. 


Interpretatio. The explanaticm oi the signiiicance of a 
legal norm or term. Originally the pontiffs who alone 
mastered the knowledge of the law and legal customs, 
accomplished the task on interpretation, later it was 
assumed by the jurists as the men “learaed in the 
law.” The interpretadon oi the law exerdsed a great 
influence on the development of the law from what- 
ever source it originated. This refers not onlv to the 
interpretatio oi the law oi the Twelve Tables, which, 
being only a limited codincadon, was unable to sadsfy 
the growing legal needs, but also to the interpretatio 
oi legal customs. The interpretatio prudentium thus 
became a primary source of law, since it extended the 
norms of the decemviral legisladon to new legal situ- 
ations and problems and took into consideradon cus- 
totnary praedees which through the comprehensive 
acti vi ty of the jurists acquired a more percepdble ex- 
pression. Hence the jurists were later designated as 
those who iura condiderunt (— established the law, 
see iurisprudentia) and thdr law as a law which 
“without wridng was composed by the jurists and so 
became a ius civile proper consisting exclusively in 
the interpretatio oi men learaed in the law” (D. 
122.12). The interpretati ve activity continued when 
legisladve enactments were passed by the people 
(statutes = leges) and when the praetors began to 
create new legal rules in their edictal pronounce- 
ments. In the later Empire, the interpretadon of 
law became a spedal province of the emperor and 
ultimately Jusdnian made the emphatic statement 
(Tanta, 21 in fine) that the emperor as the exdusive 
legislator had the exdusive right to interpret the law 
(cui soli concessum est leges interpretari; so-called 
authende interpretadon). The Roman jurists did 
not elaborate a spedfic theorv of the interpretadon 
oi law, some rules oi interpretatio are to be found, 
however, scattered through the Digest, such as: 
“Whenever a statute provides something there is a 
good opportunit} - to add further rules which aim at 
the same benefit (utilitas = utility) through inter- 
pretarion or jurisdicrion” (D. 1.3.13). “To know 
the laws (scire leges) means to adhere not to thdr 
words but to thdr force and sense” (D. 1.3.17). 
“The term ex legibus (= according to the laws) is 
to be understood according to both the sense and to 
the words" (D. 50.16.6.1). Several texts stress the 
importance of the intendon and spirit of a statute. 
See BENIGNA INTERPRETATIO, humanitas. —The in¬ 
terpretatio oi the laws is to be disdngushed from the 
interpretadon of manifestadons oi will by private 
individuals in their legal acts, both unilateial (testa¬ 
men tary dispositions) and bilateral (agreements). 
Under the regime of striet fonnalism the andent 
law gave no opportunity to differentiate between 
verba (what has been expressed) and voluntas (the 
intendon) oi the party or parties. In the later devd- 
opment, owing to the activity oi the jurists. the 
evaluation of voluntas as against verba gradually in- 
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creased, starting in the field of testaments and lcgades 
and passing from therc into other domains of the 
private law. Some interpretative directives given by 
the classica! jurists appear in Justinian’s legislative 
work, such as: “If ambiguous utteranc.es occur, the 
intention of the person who used them shouid be 
taken into considerarion" (D. 50.1756). “Where 
the re is ambiguity of words, what (in fact) was 
aaed, is valid" (D. 34.521). “Where there is no 
ambiguity of words, the question of intention shouid 
not be admitted” (D. 3225.1). The final two tities 
of the Digest contain a large number of interpretative 
suggestions concerning single words or locutions 
which are of importance for the understanding of 
juristic texts (D. 50.16) and a long series of genera! 
legal rules (regulat itiris, D. 50.17) of an interpre¬ 
tative nature.—See ius respondendi, responsa, 

VERBA, VOLUNTAS. 

Kleinfeller, RE 9; Berger, ibid. 1167; Asoil. NDI 7; R. 
Pound. Harvard L R 21 (1908) 383; Dona tuti, Dal regime 
dei verba ai regime della voluntas, BIDR 34 (192S) 185: 
J. Stroux. Summum tus summa iniuria. Ein Kapitel aus 
der Gesck. der i. turis, 1926 (2nd ed. Rom. Recktswiss. 
und Rhetorik, Potsdam, 1949); J. Himmelschein, Symb. 
Frib. Lenti, 1931; Biondi. BIDR 43 (1935) 139; C A. 
MasehL St suWi. dei legati, verba-voluntas, 1938; Sdtiller, 
Virginia LR 27 (1941) 733; F. Schulz, Hxstory of R. 
Legal Science (1946) 24, 75. 132, 293; Riccobono, in 
several arrides, see voluntas (BibL); Berger, In dubiis 
benigniora. AClVer 2 (offpr. 1951) 187 {~Sem 9 [1951] 
36). 

Interpreutio duplex. The interpretation oi a text in 
Justiniani codification (primarily in the Digest) 
from two points of view: on the one hand, what the 
text meant in the time and the language of the jurist 
who wrote it; on the other hand, the sig n i h ca n ce it 
acquired in Justiniani legislatio: Many texts in the 
final title of the Digest (50.17: On various rules oi 
the ancient law) offer instances for such an inter¬ 
pretation, since certain rules formulated by the classi- 
cal jurisprudence on a specific occasion and for a 
specific legal situation were drawn out of their 
original context and settled as a genera! rule ap- 
plicable at ali times ( semper ) or at least “very often" 
(plerumque ). The expression interpretatio duplex 
is of modern coinage. 

Riccobono, BIDR 49-50 (1948) 6. 

Interpretationes ad Codicem Theodosianum. Sum¬ 
manes or paraphrases of the constitutions collected 
in the Codex Theodosianus. They are preserved in 
the lex romana visigothorum and frequently con¬ 
tain additional remarks and references to other 
sources. The Lex Romana Visigothorum contains 
also interpretations of some texts of Paulus’ Senten¬ 
tiae. The interpretationes may originate from various 
private commentaries written to the sources men- 
tioned.—See codex Theodosianus. 

Kleinfeller, RE 9. 1712; B er fer, RE 12, 2400; Stouff. 
Mei Fitting 2 (1908) 165; M. Conrat Der wtstgotkiscke 
Paulus, AmstereUm, 1907; Che c c him . St tuli’interpretatio 


[trans, amer. ran. soc. 

al Cod. Teodosiano, Scritti in memoria di Monticolo, 1913; 
G. Ferrari, Osservasioni sulla trasmissione diplomatica 
dei Codice Teodosiano e sulla interpretatio Visigotica, 1915; 
Wieacker, Symb Frib Lenel, 1931, 259; Chiazzese, AnPal 
16 (1931) 301; Niccolai, RendLomb 75 (1942 ) 42; Buck- 
land. LQR 60 (1944) 361. 

Interpretatores (interpretes) legum, iuris. Jusrinian 
refers to the dassical jurists by such tenns as “die 
ancient interpreters of the law’’ or “the interpreters 
of the ancient law.” 

Interregnum. The interval between the death of a 
king and the elecdon of his successor. At the be- 
ginning of the vacancy a senator elected by the 
senate was appointed interrex only for a period of 
five days. If this period expired without the elccrion 
of a new king, the interrex designated his successor 
for the consecudve five days.—See interrex, pro¬ 
dere INTERREGEM. 

Liebcnam. RE 9; Ehrenberf, RE 13, 1498; Foligno. XDI 
7 ; Giannelli, DE 4 (s.v. interrex ); De Ruggiero, DE 2, 
825; Heus*, ZSS 64 (1944) 79. 

Interrex. See interregnum. Under the Republic an 
interrex selected from among the patridan senators 
was appointed by the senate when both consuis died 
or abdicat ed, for five days only. His prindpal f unc¬ 
tior was to order the election of new consuis. The 
following interreges were consecudvely designated by 
their predecessors ior a five-day term as long as the 
election was not accomplished. 

Giannelli. DE 4, 73. 

Interrogatio. In a stipulatio , the question addressed 
by the future creditor to the debtor.—See stipulatio. 

Interrogatio. In criminal trials, the question ad¬ 
dressed by the court to the accused as to whether 
he pleads guilty or not. If he admits having com¬ 
mi tted the crime or if he is silent, which is considered 
an admission, the proceedings are quickly brought 
to an end. Interrogatio also means the questioning 
of a witness. 

Berger, RE 9, 1729. 

Interrogatio. In the senate, a request for opinion 
addressed to the senators by the presiding magistra te. 
The opinion given by a senator = sententia. Syn. 
sententias rogare. 

Interrogatio in iure. Questioning the defendant in a 
dvil triaL This was a specific institution for the 
purpose of establishing certain important points re¬ 
gar ding the defendant’s liability. In some actiones 
in personam the plaintiff was permitted to question 
the defendant during the first stage of the trial before 
the magistrate (see in iure) about certain circum- 
stances that were dedsive for the further progress of 
the trial. Thus, in a suit against the heir of his debtor, 
a creditor could ask the defendant whether he was 
in fact the heir (an heres sit) and of what share. In 
noxal actions (see noxa) the plaintiff asked the de¬ 
fendant whether the son or slave for whose wrong- 
doings he was being sued was in his power legally 
and factually (in potestate). These were the two 
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most practical uses oi interrogatio. An affirmative 
answer by the defendant was binding even if it did 
not correspond to the truth. The iact of the affirma¬ 
tive answer was then inserted into the pertinent pro- 
cedural formula; actions with formulae so modified 
were termed actiones interrogatoriae. The deiend- 
ant*s negative answer put an end to the trial. If the 
piaintiff was able to prove its untruth, the trial was 
eontinued and entailed considerable disadvantages for 
the defendant in case of condemnation. The interro¬ 
gatio was not a general institution relieving the piain¬ 
tiff of the burden of proot in any trial. There were 
also instances in which the magistrate might question 
the defendant in iure about some details which were 
prejudidal to further proceedings. The actiones in¬ 
terrogatoriae disappeared when the dvil process 
ceased to be bipartite.—D. 11.1. 

Berger, RE 9: Anon., NDI 6; Lautner. Fsckr. Hanausek, 

Abhandlungen sur antiken Recktsgesck., 1925; Sanfilippo, 

Crrcolo giuridieo 10 (1939). 

Interrumpere (interruptio). To interrupt. With 
refer en ce to possession, interrumpere is mentioned 
as a negative requisite of usucaption since the inter¬ 
rupti on makes impossible the usucaption.—C. 7.40. 
—See usurpatio, usucapio, interpellare. 
Interusurium. If the debtor pavs the mone}’ due on 
a fixed dav before that date, the creditor has the 
profit ( commodum) of having the money at his 
disposal and of being able to lend it at interest for 
the remainder of the term (interusurium medii tem¬ 
poris). The debtor mav deduct the interusurium 
from his payment only ii the creditor consents, be- 
cause the latter is not bound to accept a payment 
with a deduction before it is due. 

De Dominicis, A 'DI 7, 87. 

Intervalla dilucida (lucida). Periods during which 
an insane person regained iuli mental capadty and, 
consequently, legal capadty. Syn. furor inter¬ 
missus. —See furiosus, demens. 

De Francisci. BIDR 20 (1921) 154: Solaxxi. AG 89 

(1923) 80; Lenel, BIDR 33 (1923 ) 227. 45 (1925 ) 517. 
Intervenire. A general term to indicate that a legally 
important event occurred, e.g., an agreement (stipu¬ 
latio. pactum), a wrongdoing creating legal liability 
(dolus, jraus, culpa), a procedural measure (cautio, 
accusatio), and the like. 

Intervenire (interventor, interventio, interventus). 
In obligator}’ relations syn. with intercedere. It is 
frequently used of sureties. 

Intervenire. In judidal proceedings to intervene in a 
trial as a representative of a partv, either as a general 
representative (tutor, curator) or as one appointed 
for a speritic trial (procurator). 

Interversio. An embezzlement. 

Intestabilis. A person who is unable to be a witness 
at a solemn act requiring the presence of witnesses 
(e.g., mancipatio, testamentum per aes et libram) or 
to invite another to witness such an act to be made 


by himself. Intestabilis was one who had been con- 
victed of libel (carmen famosum) or who had refused 
to give testimony about an act in which he partiti- 
pated as a wimess.—See improbus testis. 

Masiglc, RE 9. 

Intestato. (Adv.) Refers to a succession in which 
there is no valid testameoL Syn. ab intestato. 

Intestatus. A person who died without leaving a 
valid testament or whose testament, originally valid, 
became ineffective because the appointed heirs re¬ 
fused to accept the inheritance or by other reasons. 
AnL testatus. —See testamentum ruptum, testa¬ 
mentum IRRITUM, NEMO PRO PARTE TESTATUS, etC. 
Manigk, RE 9; Michon, RHD 2 (1921) 128; Daube, 
RHD 15 (1936) 341; La Pira, La successione ereditaria 
intestata, 1930. 

Intexere. To interweave. The owner oi a piece of 
cloth acquires ownership of whatever has been woven 
into iL 

Amo. Textura, Mei Girard 1 (1912) 27. 

Intimare. In the language oi the imperial chancery, 
to periorm a legal act before an offidal or to register 
it in the offidal records; to announce offidal ordi- 
nances publicly; to send offidal instrucdons to the 
appropriate offices. 

Intra. Within. With regard to a period of time, the 
word indudes the last day, e^., intra centum dies 
takes in the hundredth day. Intra with regard to 
years includes the last year in iuli. This kind of 
reckoning is applied to acts to be accomplished intra 
a certain lapse oi ume. In later imperial constitu- 
tions. intra conneaed with a number of days or 
months means exaaly the last day oi the term. For 
intra miliarium, see miliarium. 

Introducta. (Syn. importata.) Things brought into 
a rented apartment by the tenant (iumiture, slaves, 
etc.). The analogous expressions in the lease of iand 
are invecta, illata (fumishing, tools, instruments oi 
husbandr}’, cattle, slaves, etc.).—See interdictum de 

MIGRANDO. 

Introductio actionis, litis (introducere actionem, 
litem). Starting a dvil trial In Justinian’s lan¬ 
guage introductio litis is syn. with litis contestatio as 
conceived in the procedure oi his time.—See litis 

CONTESTATIO. 

Introire domum alicuius vi. To invade another’s 
house by violence. It was punished under the lex 
CORNELIA de iniurus. —See domus, ingredi. 

Introire fundum. To enter a landed property in order 
to take physical possession thereof. It sufficed to set 
foot on any part of iL —See possessio. 

Introitus. The sum paid for obtaining a subaltem post 
in the dvil Service.—See militia. 

Marchl AG 76 (1906) 319. 

Intuitu. With regard to, in consideration oi. The 
term is frequent in later imperial constitutions and 
those of Justinian in connection with humanitas or 
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pietas (intuitu humanitatis, pietatis). In the Digest 
the word is rather suspect as to its dassical origin. • 
Guarneri-Cioti, Indice 1 (1927) 49. 

Inulta mors. A murder which has remained unavenged 
(without prosecudon) by the dead man’s son. The 
latter was held unworthy (indignus) to benefit from 
the will of the father. 

Inustus. (From inurere.) Sdgmadzed, branded by 
iniamy (in the language of imperial consdtudons). 
—See INFAMIA. 

Inutilis. Legally ineffective. The term is used of acts 
(testaments. transactions, acdons) which are void 
because of the non-fulfillment of a legal requirement. 
Inutiliter — without legal effect.—InsL 3.19; C. 8.38. 
Hellmann. ZSS 23 (1902) 421 

Invadere. To enter with violence another’s immovable 
in order to take possession of it (invadere bona, pos¬ 
sessionem). —See INGREDI, INTROIRE, 

Invalidus. See validus. 

Invasio (invasor). The act of committing an invadere 
(the person who does it).—See invadere. 

Invecta (illata). See introducta, interdictum de 

MIGRANDO. 

De Villa, NDI 7. 

Inventarium. An inventory of property (e.g., belong- 
ing to a ward). An inventarium should be made by 
a guardian, when he assumed the tutorship, in his 
own interest since his liabiiity for the administration 
is limited to the amount of the wards property. 
Such an inventory became later obligatory. Syn. 
repertorium. An inventarium was also made by 
creditors who obtained missio in possessionem into 
the property of a bankrupt debtor. The inventarium 
had a particular importance in the law of succession; 
see BENEFICIUM INVENTARII. 

Kaser, RE 7 A, 1571. 

Inventor, thesauri. A person who finds a treasure- 
trove.—See thesaurus. 

Investigare (investigator). To search for a criminal 
or a fugitive slave; to investigate a crime. Syn. **»- 
quirere (see inquisitio), quaerere. 

Invicem. Mutually, redprocally. With regard to 
agreements, invicem denotes that both parties assume 
reciprocal obligations (obligari, deberi) and each 
party thus is both creditor and debtor. 

Invitator. An imperial functionary charged with send- 
ing out invitadons to appear before the emperor. 
He also assisted at the audiences in the imperial 
palace. 

Invitus. One against whose will or without whose con- 
sent something is done. "An invitus is not only he 
who contra di cts, but also someone of whom it is not 
proved that he has agreed” (D. 3.3.8.1). Generally, 
no legal effect is produced for or against a person by 
an act for the validity of which his consent was re- 
quired but not given. Acquisitions, however, made 
by a slave for his master even without his will are 


valid. The payment of another’s debt releases him 
from it even against or without his wilL Remark- 
able rules are the following: "No one can be forced 
to bring a suit or to accuse against his will" (C. 
3.7.1). "No one is given a benefit, a favor, against 
his will” (D. 50.17.69).—See emptio ab invito, 

NOLENS, NEMO INVITUS. 

Fadda. St Brugi, 1910, 145. 

locus. A joke. A sdpuladon made ior the sake of a 
joke (per iocum) does not create an obligadon. 

Ipse. Used in Jusdnian's language in lieu of is (— he). 
It is an e vident Grecism, and thereiore considered a 
criterion of interpoladon when it appears in classical 
texts in the Digest. 

Guarneri-Citati. Indic r* (1927) 49. 

Ipso iure. By virtue of the law itself. The locudon 
is opposed to ope exceptionis (= by virtue of an 
exception) or to tuitione praetoris (by the aid of a 
praetorian remedy).—See aditio hereditatis. 

Iracundia. Anger, irritadon, indignadon. “Whatever 
is done or said in the heat of anger is not considered 
binding, unless it appears through perseverance to 
have been an act (judgment) of the mind” (D. 
50.17.48 = D. 24 22). A wife who had left her 
husband in a state of irritation and returns to him 
after a short time is not held to have been divorced 
(D. ibid.). 

Ire. As a servitude, ius eundi. —See iter, actus, via. 

Ire ad iudicem (iudicium). To proceed judicially; to 
go to court after having been summoned. Ire ad 
arbitrum — to appear before an arbitrator to settle 
a controversy. 

Irenarcha. A provincial ofncer charged with the func- 
tions of a jusdce of the peace and with the main te- 
nance of public order. He conducted criminal inves- 
tigadons.—C. 1077. 

Iri in bona (possessionem). To be granted posses¬ 
sion of another’s property'through a decree of the 
praetor. Syn. mitti in bona, mitti in possessionem. — 
See missio in possessionem, vacua possessio. 

Imerius. (Also Guamerius.) A famous jurist of the 
late eleventh and the firat decades of the twelfth cen- 
tury. He was the founder of the law school in 
Bologna which became the center of legal studies 
in medieval Italy. He is often referred to as lucerna 
turis (— the lantern of law) and is considered the 
inhiator of the revival oi the studv of Roman law 
in Italy. As teacher of law he enjoyed great esteem 
and he was one of the most prominent, if not the firat, 
of the so-called Glossators.—See glossatores. 
Schnpfer, RISC 1894, 346; H. Fitting, Die Summa Co¬ 
dicis des /., 1894; idem. Quaestiones de iuris subtilitatibus 
des /., 1894; E. Besta, L'opera di Inerio. 1-2, 1896: Pa¬ 
teto. StSen 14 (1897); Chiappelli. AG 58 (1897) 554; H. 
Kantorowiez. Studies in the Glossators of the R. Lato, 
1938, 33; Zanetti, AG 140 (1951) 72. 

Irreverens miles. A soldier who violated militarv 
discipline or offended his superior by lack of respect. 
—See DELICTA MILITUM. 
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Irritus. Invalid (a legal act or transaction), dther 
irom the beginning or by a later event. Ant. ratus. 
-See TESTAMENTUM IRRITUM. 

Irrogare. To inflict a penalty ( poenam, multam ) either 
is a norma! criminal proceeding or as an act of magis¬ 
teria! coercitio. —See multa. 

Is qui agit. Svn. acto»; is qui agere vult (acturus) = 
the plaintiff beiore the litis contestatio; is cum quo 
agitur = the detendant.—See reus, agere, pet i tor. 

Italicus. Italian. situated in Italy. Land in Italy 
(praedia Italica, solum Italicum, terra Italica) is dis- 
tinguished irom provindal land. Only a plot of 
land situated in Italy (not a provincial one) is a res 
mancipi and transierable by mancipatio. —See ius 

ITALICUM. 

Iter. A rustic servitude ( servitus praediorum rusti¬ 
corum) which entitles the benehdary “to pass (ius 
eundi), to walk ( ius ambulandi), and to ride on 
horse-back through another’s land*’ (D. 8.3.1 pr.). 
He has not the right to drive a draught animal.—See 

SERVITUTES PRAEDIORUM RUSTICORUM, ACTUS, VIA. 

De Raggiero. DE 4, 120; Arangio-Ruiz, St Brugi, 1910; 

Saumagne, Revue de philolooie 53 (1928) 320; Grosso, 

St Albertorio (Estr.. 1950) 596. 

Iter ad sepulcrum. Access to a grave through an- 
other's property. Free access ( aditus) to a family 
tomb is granted to per sons interested therein either 
as a servitude or as a revocable concession given 
through a mediati on of the competent offidal (extra 
ordinem). The right is not extinguished through 
non use. 

Iter aquae. See servitus aquae ducendae. 

Iter privatum. Indicates both a private road and a 
servitus itineris (see iter) through another’s land. 
—D. 43.19.—See interdictum de itinere privato. 

Berger. RE 9, 1639; Maroi, St Bonfante 3 (1930), 619. 

Iter publicum. A public road the use of which is per- 
mitted to all. For the protection of the public use of 
such roads, see interdicta de itineribus publicis. 
—D. 437; C. 12.44. 

Berger, RE 9, 1641, 1654. 

Iteratio. Holding the same magistram’ a second time. 
Iteratio was permitted only after an interval of ten 
vears. The pertinent rules were often violated for 
political reasons. Syn. iterum fieri (e.g., consul). 

Mommsen. Staatsreckt 1', 519; Kubler, RE 14, 404. 

Iteratio. (In manumissions.) A second manumissi on 
was necessary when the first one was performed in a 
form not recognized by ius civile, or by a master who 
had only bonitary (in bonis) ownership over the 
slave. Since such defective manumissions gave the 
ex-slave restricted citizenship (see latini iuniani) 
a second manumission (iteratio) in a form prescribed 
by ius civile or a manumission by the quiritary owner 
gave the freedtnan full Roman citizenship. 

Steinwenter, RE 1Z 921. 

Iubere. To order, to command. By use of the word 
iubeo a testator instituted an heir ( heredem esse 


iubeo) and formulated other dispositions, such as 
legades, or manumissions ( " Servum meum Stichum 
liberum esse iubeo"). Iubere is also applied to 
the right of magistrates to issue orders (ius, potestas 
iubendi), particularly in their jurisdictional activity. 
All commands issued by the praetor in the first stage 
of a dvil trial, in iure, originate in a iussum (praetor 
iubet), e.g., stipulationes praetoriae, cautiones, mis¬ 
siones. Injunctions ordered by the judge (iudex) in 
the second stage of the bipartite trial are also covered 
by the term iubere. Precepts in written enactments 
are referred to by iubere, e.g., lex (senatusconsultum, 
edictum) iubet. Iubere is also the technical term for 
the vote of the Roman people when a statute is passed. 
—In domestic relations, iubere is applied to the orders 
given by a father to a son under his paterna! power 
or by a master to his slave, as well to the authoriza- 
tion given by them to a son or slave to conclude a 
transaction with a third person which involved the 
responsibility oi the father or master, respectively.— 
D. 15.4.—See iussum (Bibi.), iudicare iubere, duci 

IUBERE. 

IudaeL Under the Prindpate, the Jewish religion was 
recognized by the state as a religio licita which gave 
its followers the right to build synagogues for re- 
ligious gatherings, to periorm there ceremonies in 
conformity with their religion, and to bave ceme- 
t eri es. These religious privileges were, however. not 
respected by all emperors (e.g., Tiberius, Caligula, 
Vespasian, Hadrian). Legallv the Jews were aliens 
(see peregrini), subject to taxation, except for 
groups and individuals who for one or another reason 
were granted Roman dtizenship. As peregrines they 
were exempt from military Service. After a.d. 49 
they had the right of assodation. Jewish communi- 
ties had thdr own courts for litigation between Jews. 
A Jew was admitted to tutorship over a non-Jew. 
Of Alexander Severus it is said: “He confirmed the 
privileges of the Jews (ludaeis privilegia reservavit).’’ 
The policy of the Christian emperors varied from 
toleradon and religious neutrality to the most severe 
restricti ons. As a matter oi prindple, the Jewish 
religion remained a religio licita, and the synagogues 
were treated as loca religiosa and were exempt irom 
billeting soldiers. From the beginning of the fifth 
century the Jews were exduded from public office, 
but they were subject to public charges (munera). 
Among the measures taken against the expansion of 
the Jewish religion were such as the interdiction of 
the construction of new synagogues (aj>. 415) and 
of the conversion of persons of other religions under 
threat of severe penalties. Manifold restrictions in 
private law were imposed in the later Empire on the 
Jews with regard to the acquisition of land. ownership 
of Christian slaves, last wills, marriage with Chris¬ 
ti ons (forbidden and prosecuted as adultery), exdu- 
sion from public office and military Service. After 
a.d. 415 Jews were exduded from arbitration in con- 
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troversies in which one party was a Qiristian.—C. 
15; 1.10.—See senatusconsulta de iudaeis, CIR¬ 
CUMCISIO, FISCUS IUDAICUS, UNIVERSITAS IUDAEORUM. 
T. Reinach, DS 3; Jones, OCD (s.v. Jews ); Heinemaim, 
RE SuppL 5 (t.v. Antisemitismus) ; Corradi, DE 4 {i.v. 
Indae») ; Mommjen. Jur. Sckrifttn 3 (1907) 416; W. D. 
Morrison, Gli Ebrfi tollo Ia dominatione romana, 1911; 
J. Jujter, Ltt Juifs dans r Em pire rom., 1-2 (1914); G. 
Costa, Religione e politica nelf impero rom., 1923, 151; La 
Piana, L’immigratione a Roma, Ricerche religiose 4 (1928) 
193; A. Motnigliano. Ricerche sulTorganissaxione della 
Giudea, Annali della Scuola Non n. Superiore Pisa, ser. 2. 
voL 3 (1934) 346; Browe, Die Judengesetsgebung Justi¬ 
niane, Analecta Gregoriana 8 (1935) 109; Solarri, B1DR 
44 (1936/7) 396; idem, ANap 59 (1938) 164; M. Bruckl- 
meir, Beitrage sur Stellung der Juden im rom. Reick, 1939; 
A. Segre, Note sullo status civitatis degli Ebrei nelTEgitto, 
BulL Soc. Royale ArcheoL tfAlexmdrie 28 (1933) 143; 
idem, Jewish Social Studies 6 (1944) 375; V. Colorni, 
Legge ebraiea t leggi locali, 1945; Ferrari Dalle Spadc, 
Fschr. IVtnger 2 (1945) 102; idem, Giunsditione speciale 
ebraiea ne LF Impero r. cristiano, Scr Ferrini 1 (Unhr. 
CaL, Mflan, 1947) 239. For inrther bibi see R. Marcos, 
A Selected Bibliography of the Jews in the Hellen,-Rom. 
Period (1920-1945), Proceedmgs of the Amer. Acad. for 
Jeviish Research, 16 (1947) pp. 97-141, possim; S. W. 
Baron, A Social and Religious History of the Jews, An¬ 
nent Times, 1-2, Philadelphia. 1952. 

Iudex. Originally a iudex was any magistrale who de- 
dded abeat a controversy by a judgment ( qui itu 
dicit). In the bipartite civil procedure the rendering 
of a judgment ( iudicare) was separated from itu 
dicere, and the iudex was the private judge. In the 
classica! juristic language iudex was a private indi- 
vidual (judge) appointed as a judge in a spedfic triaL 
He was neither a magistrate nor a magistrate’s sub-. 
ordinate, and he was bound solely by the instructions 
given in the formula. The right to serve as a judge 
was denied deaf (surdi), dumb (muti), and insane 
(furiosi) persons, to impuberes, and women. Sena- 
tors removed from the senate were exduded from 
judgeship. The drcumstance that one was under 
paterna! power was no bar. A judge sitting in court 
(cum de re cognoscat) could not be stimmoned before 
the magistrate (in ius vocatus) by a creditor. Syn. 
iudicans (a term frequently interpolated in lieu of 
any jurisdictional offidal who did no longer exist in 
Justinian’s times). In the later Empire and in Jus¬ 
tiniani language iudex is any imperial officia! who 
has any jurisdicdon at all, and iudices is a collective 
term for all administrative functionaries of the Em¬ 
pire.—See C. 1.45; 1.48; 7.49; Inst 4.17; D. 112.— 
See the following items and album iudicum, de¬ 
curiae IUDICUM, LEX PINARIA, LEX SEMPRONIA IUDI- 
CIARIA, LEX AURELIA, CONTRACTUS IUDICUM, POSTU¬ 
LATIO IUDICIS, IURARE SIBI NON LIQUERE, INIURIA 
I UDI CIS, SUUS IUDEX, IUpiCES. 

Kubler, RE 6. 289; Stdawenter, RE 4 and SuppL 5, 350; 
Humbert and Lecnvam. DS 3; Bozza, DE 4; Berger. 
OCD; SedceL Hondlexikort (1914) 291; Wadenauer, 
Richterwahl im rom. Privatprosessrecht, 1919; J. Ma- 
ceaud, La nommation du iudex unus dans la procidure 
formulatre, 1933; Collinet, Le role des juges, Recueil F. 


Geny, 1 (1934) 23; J. Dauvillier, La theorie de riniuria 
indicis, Rcc. Acad. de legisl. Touiouse 13 (1937); Weiaa, 
BIDR 49-50 (1948) 194; Jolowica. RIDA 2 (=Mel De 
Visscher, 1, 1949) 477; Kaaer, Fschr. Wenger 1 (1945) 
122 . 

Iudex appellationis. A judge (jurisdictional offidal) 
vested with the power to dedde on appeals from 
dedsions of an inferior court. 

Iudex competens. A judge competent in a spedfic 
matter, i.e., legally authorized to examine a judidal 
controversy and to pass judgment. The term com¬ 
petens is frequent in postdassical and Justiniani 
constitutions; the compilers substituted it frequently 
where a judidal magistrate was mentioned in the 
classica! work.—C. 7.48. 

Iudex compromissarius. An arbitrator selected by 
the parties to a controversy by virtue of a compro- 
mise; see compromissum. 

Iudex datus. In classica! law, a private person ap¬ 
pointed with the cooperation of the magistrate to be 
the judge in a spedfic triaL In postdassical law = a 
judge appointed by a higher officia!, primarily the 
provindal governor, to examine a controversy and 
to pass judgment Syn. iudex pedaneus. 

Iudex delegatus. A lower (auxiliary) judge whom a 
higher jurisdictional offidal appointed for a spedfic 
case to be examined and dedded upon by him. 

Iudex esto. The introductory part of the written pro- 
cedural formula in which an individua! person is 
authorized to be the judge in a spedfic litigation 
("Tititu iudex esto”). 

Stemwenter, RE 9, 2468. 

Iudex extra ordinem datus. A judge appointed in a 
cognitio extra ordinem by a jurisdictional offidal to 
examine a case and deliver a judgment. 

Iudex in re propria (sua). A judge in his own affair. 
No one may be judge in his own controversy with 
another (sibi esse iudicem, sibi hu dicere). “It is 
highly improper to give one the liberty to pass a 
judgment in a matter of his own” (C. 3-5.1).—See 
IURISDICTIO. 

Iudex ordinarius. Refers to the governor of a prov- 
ince in his capadty as a judge. 

Iudex pedaneus. A judge to whom as a iudex dele¬ 
gatus a judidal offidal assigned a case in the cognitio 
procedure. Provindal governors used to delegate 
minor cases (negotia humiliora) to a iudex pedaneus 
if governmental affairs made it impossible for them 
to act personally.—C. 3 J. 

Wlassak, RE 3, 3102 (s.v. chamaidikostes). 

Iudex privatus. A private individual selected by the 
parties with the cooperation of the judidal magis¬ 
trate to serve as a judge under the regime of the legis 
actiones and the fonnulary procedure. He examined 
the evidence and rendered the judgment Hence the 
second stage of a avii trial is termed apud iudicem 
(before the judge). In later imperial constitutions 
iudex privatus is syn. with iudex compromissarius. 
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Iudex quaestionis. The chainnan ot the jury in crimi- 
nal trials in the quaestiones-proccdare (also called 
iudex quaestionis rerum capitalium), primarily in 
capital matters. Norma 11 y a raagistrate ot a raak 
lower than the praetor or an ex-magistrate was 
charged with such function. 

Iudex qui litem suam facit. A iudex who intentio:,, 
ally 'dolo malo ) gave a false judgment made himself 
rabie ("he makes die trial his”). An aedon for 
damages lay against him. This was the case when 
the judgment exceeded the limits fixed in the written 
iormula. The extension of the judge's responsibility 
to judgments delivered per imprudentiam (= by neg- 
ligence, lack of knowledge) may have been a later 
iimovation.—D. 50.13. 

J. BartolL Du juge qui Ix.f., These Paris. 1910; E. Levy, 
Privatstraje und 5 chadensersats, 1915. 48: P. De Fnc- 
cisci, Synallagma 2 (1916) 129; Kubler, ZSS 39 (1918) 
215; G. A. Palazzo. Obbligasioni quasi ex delicto 1919, 
31; J. Danvillier, Inueria iudicis, Rec. Acad. legisl. Tou- 
lomse, 13 (1937) 163. 

Iudex sacrarum cognitionum. See iudicans, 

Iudex specialis. A judge assigned to a panicular case 
by his superior. The term seems to be a postdassical 
(Jusdnian’s?) creation. 

Iudex suspectus. A judge whose impartiality is 
doubted. He may be rejected by the parties involved 
in a lidgadon. The term appears oniy in later im¬ 
peria! consritudons. 

Iudex tutelaris (tutelae). A term interpolated for 
praetor tutelaris. 

Iudex unus. One judge conducting the pan of the 
triai called apud iudicem. See in iure, iudex. Ant. 
decemviri, centumviri as collegiate courts, and recu¬ 
peratores, a tribunal of three judges.—See iudicium 
LEcrmiux. 

J. Mazeaad. La uomination du iudex u. dans la procedure 
'srmuloire, 1933; Wenger, ZSS 55 (1935) 424. 

Iudicans. See iudex. 

Iudicans vice sacra. A judge appointed by the em- 
peror to decide in his name as an appellate judge. 
Syn. iudex sacrarum cognitionum. 

De Rngzicro. DE 2. 323. 

Iudicare. The judidal acrivity, the rendering of a 
judgment. or decision by a person who is acdng as 
a judge in dvil or penal proceedings. In crimina! 
matters. iudicare is opposed to coercere (codcmo) 
which is not preceded by an ordinary trial. In ancient 
law iudicare is syn. with adiudicare — to adjudge a 
person to his creditor on account of an unpaid debt. 
—See ars iudicata. exceptio rei iudicatae, iudi¬ 
catum. 

Betti. RISC 56 (1915) 31; M. Ka*er. Das altrom. Ius. 
1949. 126. 

Iudicare iubere (iussum iudicandi). The order given 
by the praetor to the private judge to pass judgment 
aceording to the terms of the written formula. 

S t eia we nte r. RE 9, 2468; Wlassak. SbWien 197. 4 (1921) : 
Laena St BtmfanSe 2 (1930) 506: E. Carrelli. La genesi 
det frvcedrmnto formulare, 1946. 121. 


Iudicare vetare. To remove a iudex who is or has 
become unable to exercise his dudes. 

Iudicatio. See iudicare. In the language of later 
constitutions iudicatio — a judgment (syn. with sen¬ 
tentia). 

ludi catum. The condemnatory judgment ( sententia ) 
as well as its contents, i.e., the sum oi money which 
the defendant was condemned to pay to the victorious 
p lainri ff, iudicatum = the judgment-debt. Under the 
classical law the defendant had to pay the judgment- 
debt within thirty days; otherwise he was sued by 
the plainti.fi in a spedal action for the exeeution of 
the iudicatum, actio iudicati. The action was in¬ 
itiat ed in the same way as anv other action; it was 
terminated in the ir-iure stage through a decree of 
the praetor ordering fulhllment of the judgment-debt 
See addictus. Oniy when the defendant contested 
the validity of the judgment or asserted that he had 
paid his debt did the actio iudicati come before a 
private judge ( apud iudicem), and if the allegations 
of the defendant proved untrue, he was condemned 
to pay double. In certain cases the defendant was 
bound to give security that the judgment-debt will 
be paid ( cautio, satisdatio iudicatum solvi), e.g., 
when a representative appeared at the trial on his 
behalf. If the detendant appointed a cognitor, he 
had to provide the guaranty himself; if a procurator 
acted for him, however, the procurator gave the se¬ 
curity iudicatum solvi. Other instances in which 
such a security was obligatory were when the de¬ 
fendant was a bankrupt (see decoctor), when his 
property was seized by his creditors by virtue of a 
missio in possessionem, when an heir suspected oi 
insolvency (see heres suspectus) was sued, or 
when a debtor who had been condemned in a previous 
trial and did not pay the judgment-debt was sued by 
actio iudicati. —D. 46.7.—See cautio iudicatum 
solvi, tempus iudicati, duci iub er e, manus in- 

IECTIO, RES IUDICATA, EXCEPTIO REI IUDICATAE. 

Steinwenter, RE 9; Cuq, DS 3; L. Wenger, Die Lekre 
von der actio L, 1901: P. Gav-Lugny. La cautio i. solvi, 
1906; Doquesne. Mei Cerordm, 1907. 197; idem. Mei Fit- 
tbig 1 (1907) 321: Pfluger, ZSS 43 (1923) 153; Liebman, 
St Bonfante 3 (1930) 397; Biondi. Und. 4 (1931) 35. 

Iudicatus. A deiendant in a dvil trial against whom 
a judgment has been rendered.—See iudicatum. — 
Syn. condemnatus. 

Iudices civiles—-militares. In imperial constitutions. 
dvil and military ofSrials exerdsing spedal juris- 
dietion in fiscal and military matters.—C. 1.45; 46; 48. 

Iudices decemviri. See decemviri stlitibus iudi- 

CANDIS. 

Iudices delecti. Jurors selected from the panel (see 
album) for a spedfic trial. 

Iudices maiores—minores. A distincti on made in the 
later Empire and by Justinian bet we en superior and 
inferior courts. 

Iudices sacri. Judges appointed by the emperor pri¬ 
marily for appellate matters. 
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Iudices selecti. Persons entered in the offidal panel 
of jurors (see album). 

Iudicia. See iudicium and the subsequent items. 

Iudicialis. Connected with the functions oi a iudex or 
the administration oi justice.—See stipulationes 
iudiciales. 

Iudiciarius. Referring to judidal proceedings; see 
LEGES JUDICIARIAE. 

Iudicio sistere (se sisti). See sistere aliquem. 

Iudicium (iudicia). Used in various technical senses. 
It is frequently svn. with actio and comprises the 
whole process without regard to bipartition; at other 
times it indicates only the second stage, apud iudicem, 
i.e., the proceedings before the private judge. Not 
seldom iudicium refers to the written formula ( iudi¬ 
cium in rem, in factum) and at times to the act which 
eparates the two stages of the dassical process. the 
LITIS contestatio (e.g., ante iudieium, iudicium con¬ 
testari). The elasddty oi the term diminishes in the 
cognitio proceedings in which the disdncdon in iure — 
apud iudicem no longer exists. There it denotes the 
whole trial and refers generally to any proceedings 
before an offidal acting in a jurisdicdonal capadty. 
Finally iudicium is used of the judgment itself (svn. 
sententia) by which the trial is brought to an end. 
This last use is hardly dassical. Justinian’s compilers 
frequently inserted the term iudicium to replace ref- 
erences to the bipartidon of the dassical process, in 
particular when the dassical text alluded to the stage 
in iure or when mention of a dassical institution 
obsolete in Justinian’s time had to be deleted (see 
vadimonium). In criminal matters iudicium refers 
to the trial as a whole as well as to its initial act 
(accusatio) and the process pending (see iudicia 
publica). The various meanings of iudicium are 
clarified by the context in which the word appears.— 
D. 5.1; C. 3.1.—See exceptio rei in iudicium de¬ 
ductae and the following items (iudicia for various 
types of actions, iudicium for spedfic actions, both 
avii and penal). 

Leonhard. RE 9; Humbert and Lecrivain. DS 3; Flore. 
DE 4; Kubler. ZSS 16 (1895) 137; Jobbe-Duv*L ilii 
Coma 1 (1926) 532; Beseler, ZSS 46 (1926) 131, 52 
(1932) 292; Lenel. ZSS 47 (1927) 29. 

Iudicia absolutoria. See absolutorius. 

Iudicia arbitraria. See actiones arbitrariae. 

Iudicia bonae fidei. Contractual actions in which 
through the clause ex fide bona in the intentio of 
the written formula the judge (iudex) was given full 
power to dedde the controversial matter according to 
the prindples of good faith, i.e., to estimate what 
should be paid by the defendant to the plaintiff. The 
pertinent clause does not refer to the actionability ot 
the case but to the extension of the periormance re- 
quired of the defendanL Ali actions arising from 
consensual or real contracts (except mutuum), the 
actio tutelae, rei uxoriae, negotiorum gestorum, and 
some others were bonae fidei. The authority given 


to the iudex was broad and it increased gradually; 
he might take into account formless pacts added to 
actionable contracts immediately after their condu- 
sion and modifying thdr effects (pacta conventa). 
Ant. iudicia stricta (actiones stricti iuris), the for¬ 
mulae of which had no clause ex fide bona. There 
the judge could take into consideration only what 
was expressed in the formula.—See actiones in 

BONUM ET AEQUUM CONCEPTAE, CONDEMNATIO. 
Longo, StSen 22 (1905); De Fnncisci. ibid. 24 (1907) 
346; Biondi, AnPat 7 (1920) 3; idem, BIDR 32 (1922) 
61; C Zevenberge n . Karaktrr en gesekiedenis der ii.f., 
Amsterdam. 1920; Grosso. StUrb 1927, 1928; idem, RISC 
3 (1928): Koschembahr-Lyskowski. St Riecobono 2 

(1936) 159; F. De Martino, La giurisdizione, 1937. 95; 
Daube, ZSS 68 (1948) 92. 

Iudicia contraria. Syn. actiones contrariae; see ac¬ 
tiones directae, iudicium contrarium. 

Iudicia directa. See actiones directae. 

Iudicia duplicia. Actions in which each party is both 
plaintiff and defendant. This is the case in divisory 
actions for the partition of common property (actio 
communi dividundo, actio familiae erciscundae). The 
term interdicta duplicia is to be understood in the 
same sense.—See interdicta simplicia. 

Bergcr, St SimonceUi (1915) 185; Leone, .4«flori 6 (1943) 
187. 

Iudicia extraordinaria. Trials conducted in the forxn 
oi proceedings extra ordinem. See cognitio extra 
ordinem. An interpolated text (D. 3.5.46.1) says: 
“In iudicia extraordinaria the use oi written formulae 
(conceptio formularum) is not observed." Ant. iudi¬ 
cia ordinaria. 

Iudicia generalia. Trials in which a complex of dis- 
puted matters is examined and detided upon. This 
occurs when a person (a guardian, a partner, or a 
negotiorum gestor) administers ali or much of an- 
other’s affairs. Ant. iudicia specialia in which the 
litigation concerns one spedfic matter, as in the case 
of actio mandati, depositi, commodati, etc. Ali actions 
in rem in which a spedfic thing (not a complex oi 
things, universitas) is daimed are actiones speciales. 
The distinction is important in cases in which a spe- 
dal action concurs with a general one or when the 
settlement of a special controversy appears necessary 
before a general action can be brought against the 
adversary. 

Peters, ZSS 32 (1911) 179. 

Iudicia legitima. Trials between Roman dtizens 
which took place in Rome or within the first mile- 
stone of the dty, before one judge (iudex unus) 
only. AnL iudicia quae imperio continentur (iudicia 
imperio continentia), in which any one of these requi- 
sites is missing. The former are governed by statu¬ 
to ry law (see legitimus), the latter depend upon the 
imperium of the jurisdictional magistrate. A iudicium 
legitimum expires (moritur = “dies," see us mori¬ 
tur) if the trial has not been brought to an end 
within eighteen months irom its beginning (lex 
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IULI a iudiciajua). whereas a iudicium quod imperio 
continetur expires with the termination of the impe¬ 
rium o i the magi strate before whom the trial began. 

Bonifado. St Armoio-Ruis 2 (1952) 207. 

Iudicia ordinaria. Ant. of iudicia extraordinaria. 

Iudicia poenalia. In a broader sense, merely crimi¬ 
na!, trials. Syn. poenales causae. In a narrower sense 
(syn. with actiones poenales) = dvil trials involving 
a penalty to be paid to the plaintiff. 

Iudicia poptilL Trials in criminal matters before the 
popular assembly ( comitia ) when a Roman Citizen 
had beer: condemned by a magistrate to capital pun- 
ishment or to a fine (see multa) exceeding the legal 
maximum (thirty oxen and two sheep or 3,000 asses). 
In the first case the comitia centuriata were compe¬ 
tent. in the second the comitia tributa. The introduc¬ 
ti on oi the quaestiones procedure diminished the role 
oi the iudicia populi. 

Berger. OCD ; E. E. Hardy, JRS 3 (1913) 25; Brecht, 

ZSS 59 (1939 ) 261. 

Iudicia privata. See actiones privatae. Anu iudi¬ 
cia P LEUCA. 

Leonhard. RE 9. 

Iudicia publica. Proceedings in criminal matters. 
.Ant. iudicia privata. The distinction is dearly mani- 
fested in the Augustan legisladon {lex Julia iudi- 
ciaria) which deals separately with iudicia publica 
and iudicia privata. —Insu 4.18; D. 4S.1. 

Leonhard. RE 9; Humbert and Lecrivain, DS 3; Gatti, 

AG 113 H935 ) 59. 115 (1936) 44; Pugliese. Ric. dir. 

processualc ekile. N.S. 3. 1 (1948 ) 63. 

Iudicia quae imperio continentur. See iudicia le¬ 
gitima. 

Xicolau. Rer. de philologie 9 (1935) 352. 

Iudicia specialia. See i udi a a generaua. 

Iudicia stricta. See iudicia bonae fidei. 

Iudicis postulatio. See postulatio iudicis. 

Iudicium accipere. Reiers to the acceptance by the 
detendant of the procedural formula proposed by the 
plaintiff. Through such an agreement made under 
the supervisior. of the praetor, the object of the con- 
troversy is fixed (lis contestata) and the stage in iure 
of a civil trial comes to an end. Post iudicium ac¬ 
ceptum = atter litis contestatio. —See litis contes¬ 
tatio. 

Wlassak. RE 1 (j.v. accipere t.). 

Iudicium calumniae (actio calumniae). An aedon 
for calumnia (see calumnia). If a defendant was 
sued malidously, the plaintiff having full knowledge 
that his daim was unjust, and was absolved, he could 
bring an action against his adversary for a tenth of 
the amount claimed in the former trial, but he had 
to prove that the latter acted calumniae causa ( = with 
chicanery).—See iudicium contrarium. 

Hitzig. RE 3. 1420. 

Iudicium Cascellianum. A spedal trial ( iudicium 
secutorium), when the defendant against whom the 
praetor issued a possessory interdict, did not obey 


the order.—See interdictum, acere per sponsio¬ 
nem. 

Berger, RE 9. 1693 ; 1697. 

Iudidum centumvirale. Refers to the second stage 
in a trial before the centumviral court. The first 
stage took place before the jurisdicdonal magistrate 
(the praetor).—See centumviri. 

Iudicium contrarium. A counter-acdon brought by 
a defendant against a plaintiff who had sued him 
inconsideratdy and had lost the daim. Such a 
counter-suit was admissible only in a few spedfic 
cases, e.g., with regard to an actio iniuriarum. In a 
iudicium contrarium the former plaintiff was con- 
demned for one tenth of his unsuccessful daim, even 
if he had acted without malidous intenrion. The 
iudicium contrarium concurs with iudicium calumniae. 
—See iudicium calumniae. 

G. Provexi, Contributi alio teoria dei iudicia contraria, 

idtmTor 75 (1951). 

Iudidum curationis. A term used by Justinian for 
the action which a ward under curatorship (see 
cura) could bring against his curator for damages 
resulting from bad management oi the ward’s affairs. 
In classica! law the pertinent action was the actio 
negotiorum gestorum. —D. 27.3.—See actio cura¬ 
tionis causa unus. 

Iudidum de moribus. See actio de moribus. 

Iudidum de operis libertorum. See operae liberti. 

Iudidum domesticum. A domestic court in which 
the head of the iamily {pater jamilias) exerdsed his 
jurisdiction over family members under his power. 
It was an anaent. customary institution in which his 
unlimited power (see ius vitae necisque) found its 
most evident expression. In the case of major crimes 
he was assisted by the family coundl ( concilium pro¬ 
pinquorum) but the judgment lay with him. For 
women sui iuris and those under tutorship, the iudi¬ 
cium domesticum was composed of their nearest 
relatives. 

Humbert and Lecrivain. DS 3; Dull, ZSS 54 (1943) ; 

Volterra, RISC 85 (1948) 103. 

Iudicium imperio continens. See iudicia legitima. 

Kicolau. Reztte de philologie 9 (1935) 352. 

Iudidum liberale. See causa uberaus. 

Iudicium noxale. See noxa. 

Iudidum operarum. See operae liberti, iurata 

PROMISSIO UBERTI. 

Iudicium petitorium. See formula petitoria. 

Iudidum quinquevirale. A tribunal in the later Em- 
pire, composed of five senators under the chairman- 
ship of the praefectus urbi, for criminal offenses com- 
mitted by senators. 

C. H. Coster, The 14. (Cambridge, Mass., 1935); idem, 

Bysantinisehe Zeitsekr. 38 (1938) 119. 

Iudicium rectum. See actiones directae. 

Iudicium restitutorium. See actio restitutoria. 

Iudicium secutorium. See acere per sponsionem. 

Iudicium sodetatis. Syn. actio pro socio; see socie¬ 
tas. 



522 


ADOLF BERGER 


[trans, axer. MtiL. soc. 


Iudicium supremum (ultimum, testatoris). A last 
will (testament). 

Iudicium triumvirale. See triumvirale iudicium. 

Iugatio terrena. A tax paid on landed propertj*. It 
is to be disdnguished irom the poll-tax, capitatio 
humana. The term iugatio comes irom the land unit, 
iugum, which served as the basis ior the assessment 
oi the tax to be paid in natural products oi the soil 
(annona ).—See iugum. 

Thibault, Revue generale du droit, de la legislation 23 
(1899) 481. 

Iugum (iugerum). A plot oi land (three-fmhs of 
an acre) “which two oxen can plow in one day.”— 
See iugatio terrena. 

A. Del ea Re, La capitatum du Bas-Empire, 1945, possim. 

Iulianus, Salvius. A jurist oi the second century, 
member oi the imperial coundl under Hadrian, pupil 
oi Iavolenus and teacher oi Africanus, the last known 
head oi the Sabinian schooL In his official career he 
held many important posts irom the tribunate to the 
govemorship oi several provinces as is testified by 
a well preserved inscription (CIL 8, 24094) found 
in North Airica, near Hadrumetum, where he may 
ha ve been bom. Iulianus was one oi the outstanding 
Roman jurists, an original and independent thinker, 
whose works, in particular his digesta, are among 
the most highly appredated products ot the Roman 
juristic literature. At Hadrian’s initiative, he revised 
the praetorian edict; see edictum perpetuum. His 
Digesta (in 90 books) were richly excerpted by the 
compilers oi Jusdnian’s Digest and irequendy quoted 
by later dassical jurists. It is a comprehensive col- 
lecdon oi responsa on real and hypothedcal cases; 
in general, it iollowed the edictal System. Julian also 
wrote commentaries on works oi two earlier, litde 
known jurists, Urseius Felix and Minicius, and a 
booklet De ambiguitatibus (= on doubtful ques- 
rions). With Iulianus, the Roman jurisprudence 
reached its apogee. 

Pfaff, RE IA, 2023; Oresano, .VD/ 6 (s.o. Giuliano ); 
L Boulard, Salvius /., 1902; Rechnhz, St su SJ.. 1925; 
Solazzi St Besta 1 (1937) 17; A. Guarino, SJ., 1946 
(BibL) ; D’Orgeval, RHD 26 (19481 301; Berger. St m 
memoria di Albertario 1 (1952) 605; Wol S.Sem 7 (1949) 
69; Kunkel, Jura 1 (1950) 192; idem, Herkunft und 
sosiale Stellung der rom. Jurixien, 1952, 157; R. Reggi, 
Studi Parmensi 2 (1952) 105. 

Iumentum. A beast oi burden (horse, mule, ass). 
The edict oi the aediles laid down certain rules con- 
cerning the sale oi iumenta, and the liability oi the 
seller ior physical deiects and diseases oi the animal, 
similar to the provisions reierring to the sale oi 
slaves. Through an addidonal clause ( elogium ) the 
rules were expanded to other kinds oi cattle (pecus) 
and domestic animals.—See edictum aedilium, 
ACTIO REDHIBITORIA, PECUS. 

H. Vincent. Le droit des idiles, 1922. 

IunianL See latini iunianl 

Iuniores—seniores. Each centuria in the early mili- 
tary organizadon consisted oi two groups, seniores 


(men irom tortv-six to sixty) and iuniores (men un¬ 
der iorty-six). The seniores iormed the reserve 
troops.—See tabulae iuniorum. 

Iungere. See accessio, tignum iunctum. —Iungi ( = 
se iungere) = to be ded to another person by mar- 
riage or kinship. 

lura— leges. See lex. 

lura praediorum. Rights attached to an immovable 
property, servi tudes. For the various iura prae¬ 
diorum, see SERVITUTES PRAEDIORUM RUSTICORUM, 

servitutes praediorum urbanorum, and the per¬ 
tinent items. 

luram en tum. An oath. See iusiurandum. 

Iuramentum calu mni ae. See iusiurandum calum¬ 
nia, accusatio. 

I urar e (iurari). To take an oath.—See iusiurandum. 

Iurare bonam copiam. A rather obscure expression 
which appears in connection with the Lex Poetelia 
Papiria on nexi and is Iinked with an oath oi the 
debtor, apparendy about his pecuniary inability to 
pay his debts. 

Steinwenter. RE 10, 1259; Berger. RE Suppi. 7. 406; 
Humbert, DS 1 (b.e. iurare) ; G. Rotondi, Leoes publicae 
pop. rom., ( Enciel. giur. ital. 1912) 231; P. Noailles. Ius 
et fas. 1948, 109; Berger, St Arongio-Ruie 2 (1952) 117. 

Iurare in leges. Taking an oath by a magistrate when 
entering office to the effect that he would observe the 
laws. The oath was administered by a quaestor .— 
See eiuratio. 

Kubler, RE 14. 416; Steinwenter. RE 10. 1257: R. 
Mascbke, De magistratuum Romanorum iure iterando, 1884. 

Iurare sibi non liquere. A private judge (iudex) in 
a civil proceeding to whom the controversy did not 
appear sufficiendy darified. so that he telt unable to 
render a judgment, might take an oath that the matter 
“was not ciear to him.” He was released irom the 
trial which was then submitted to another judge 
(translatio iudicii). For criminal cases, see am¬ 
pliatio. 

Leonhard and Weiss, RE 13, 726; Lemosse. Cognitio. 1944, 
164. 

Iurata promissio liberti. A promise under oath by 
which a manumitted slave assumed the duty ot render- 
ing certain Services to his patron. In order to ascer- 
tain whether the slave would make such a promise 
after his manumission, it was usual to allow him to 
take the oath beiore he was ireed. which created only 
a religious duty ior him. After his manumission the 
iurata promissio liberti produced a civil. contractual 
obligadon under oath. The perdnent aedon was 
iudicium operarum. 

Cuq, DS 3, 771; M. Chevrier, Du serenent promissoire, 
1921, 90. 

Iuratores. Reliable persons who assisted the censors 
in their work oi registering the cidzens (see census) 
and who administered an oath to them on the truth 
oi their dedaradons. 

Puserini, DE 4. 

Iuratorius. See cautio iuxatoria. 
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Iuratus. A person who upon assuming a public office, 
even a temporarv one, took an oath before entering 
Service. 

Passerim. DE 4. 

Iure. (Abi.) According to the law, legally. lawfully, 
in particular with reference to the solemn formalities 
prescribed by the law. Jure valere — to be legally 
valid. Non iure — iniurid (abi.).—See ipso IUXE, 
U EXITO. 

Rkcobooo. ZSS 34 (1913) 224. 

Iure suo utL See uti suo iuxe. 

Iure utL (In phrases like hoc [eo, quo ] iure utimur.) 
In this wav die jurists used to reier to a legal norm 
stili valid, particularly to one established in an im- 
perial rescript, in order to stress the iact that h was 
stili applicable. The phrases are not linked with 
responsa. Occasionallr thev were interpolated by 
Justinian's compilers when thev wished to point out 
that the dassical rule has remained unchanged. There 
is. however, no reason to exclude all such phrases 
from the dassical juristic language. 

Berger. KrVj 14 (1912) 440: Guameri-Citati. Indic?, 
1927, 51; Magdelam. RHD 28 (1950) 169. 

Iurgium. Used of those kinds of legal controversies 
which are brought beiore an arbitrator, such as dis¬ 
putes on divi sion ot property or on boundaries be- 
tween neighboring properties, or quarrels bet w een 
family members. It is opposed in a certain measure 
to lis. Later both terms were used rather indis- 
criminatdy. 

Leonhard. RE 10: Cuq. DS 3 : Branetli. NDl 7; A. Mag- 
delain. Origines de ia sponsio, 1943. 192. 

Iuri alieno subiectus. See aliexi iukis. 

Iuridicatus. The office of a iuridicus. See iuxidici 
in provinces. 

IuridicL In Italy. jurisdictional magistrates of sena- 
torial rank. introduced by Marcus Aurelius with 
competence in dvil and criminal matters. Terri- 
torially thdr competence was limited to one or more 
districts (regiones) into which Italy was divided. 
There were four iuridici altogether. In their juris- 
diction in dvil matters. fideicommissary and tutelary 
controversies were of particular importance. They 
also had jurisdiction in administrative disputes (e.g., 
munera, com supply).—D. 120.—See dioecesis ux- 

B1CA. REGIONES ITALIAE. 

Rosenberg. RE 10; Julliar.. DS 3; Samonati, DE 4; 
Berger. OCD. 

IuridicL In provinces. high offidals of provindal ad- 
ministration with broad activity in judidal matters 
(legati iuridici ) concurrent with that of the govemor. 
The officia! title of the iuridicus in Egypt was iuridicus 
Aegypti with the trequent addition, et Alexandreae. 
—C. 1.57. 

For bibi, see iuridici in Italy; Wlassak, Zum rom. Pro- 
vineialprosess, SbWien 190. 4 (1919) 59; Balogh. ACDR 
Roma 2 (1935) 309; v. Premerstein. RE 10. 1151; Coroi, 
Actes V-e Congris Popyr. Oxford (Bnusels, 1938) 628. 

Iuridid dies. See dies iuxidici. 


luria auctor. See iurisperitus. 
luris conditor. See condexe iuxa. 
luris est. (In such locutions as id iuris est, certi, 
manifesti iuris est.) “This is the law” in a spedfic 
questi on submitted to a jurist for opinion. Quid 
iuris est (= what is the law?) is the corresponding 
interrogatory phrase.—See iuxe en, rus certum. 
Iuris scientia. The knowledge of the law, jurispru- 
dence.—See syn. iuxispxudentia. 

Iuris sui (or alieni) esse. See alieni iukis. 
Iurisconsultus. A jurist. The word alludes to the 
activity of the jurists as qui consuluntur, i.e., who are 
consulted for an opinion in a legal matter and who 
give responsa to the consultants ( consultator) . Other 
terms are iurisperitus (iuris peritus), iuris prudens, 
or simply prudens. The jurists “enjoyed the higbest 
esteem among the Roman people” (Cie de orat. 
1.45.198). Their proiession was considered one which 
“cannot be evaluated or dishonored by a price in 
money” (D. 50.13.12).—See iuxisfexitus, iuxisfxu- 

DEKTIA, IUS RESPONDENDI, RESPONSA. 

Berger, RE 10, 1164: K ubi er. Die klass. Jurist eu und ikre 
Bedeutung fur die Reektsentwiektung, ConfMU 1931, 128; 
Masiei, Ser Ferrini (Univ. Pavia. 1946) 42; Uagdelain, 
RHD 28 (1950) 4; W. Kunkel. Uber Herkuuft und sosiale 
SteUung der rom. Juristen, 1952. 

Iurisdictio. (From ius dicere.) The power and ac¬ 
tivity of ius dicere, i.e., of settling legal printiples 
which serve to adjust controversies. The term covers 
any judidal activity in dvil matters, and in a broader 
sense, all activity connected with the administration 
of justice. With reference to the praetor, the juris- 
dicuonal magi strate par excellence of the dassical 
times, it embraces all his acts and orders issued dur- 
ing the stage in iure of a dvil trial, such as the ap- 
pointment of a iudex (private juror), the grant of an 
action to the plaintiff as well as its denial (dene- 
gatio), the order to the judge to dedde the case in 
dispute, and so on. The power of iurisdictio is given 
to all magistrates with imperium', magistrates of 
lower rank ( magistratus minores) had only a limited 
iurisdictio (see aediles). In a territoria! sense. 
iurisdictio refers to the judidal district in which a 
magistrate may exerdse his jurisdictional rights. 
The judidal activity of munidpal magistrates is also 
covered by the term. Under the Empire. all higher 
offidals are vested with iurisdictio. With reference 
to provindal govemors the term comprehends the 
whole administration of the province, which is a sign 
of the extension in the signihcance of iurisdictio in 
later times. The dassical iurisdictio refers only to 
the activity of judidal magistrates and imperial of¬ 
fidals, and not to the activity of the private judge 
devdoped in the stage apud iudicem in a dvil trial. 
The transition from the bipartite process to the cog¬ 
nitio procedure could not remain without influence 
on the content of iurisdictio, which was applied there- 
after to any offidal acdng as a iudex (iudices) in the 
broad sense which this term aequired in the later 
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Empire; see iudex “A person provided with iuris- 
dictio shall not ius dicere in matters in which he hira- 
self, his wife or children, his freedmen or other per- 
sons of his household are involved” (D. 2.1.10).— 
D. 2.1; Cod. 3.13.—See the folio wing irems, fokum, 

IUDEX IN XE PROPRIA. 

Steinweoter, RE 10; Cuq, DS 3; Lauria, NDI 5; Bozxa, 
DE 4; F. Leiier, Die Einheit des Gewaltgedankens (1914) 
68, 86; L. Falletti, Evolution de la juridiction civile, These 
Paris, 1926; Lauria, St Bonfante 2 (1930) 479; F. de 
Martino, La giurisdisione net dir. rom., 1937; C. Gioffredi, 
Contributi ollo studio dei proc. et», rom. 1947, 9. 

Iurisdictio contentiosa. Jurisdiction in cases involv-- 
ing a legal controversy between the parties to the 
trial. Ant. iurisdictio voluntaria = the intervention 
of a magistrale in matters in which there is no quarrel 
between the parties and the fictidous trial serves only 
as a wav oi periorming certain legal acts or trans- 
actions (m ture cessio, emancipatio, adoptio, manu¬ 
missio). Iurisdictio voluntaria also comprises co¬ 
operar ion of officials in guardianship matters and legal 
acts ior the validity of which a permission of the com¬ 
petent authority is required. The distinction is im¬ 
portant inasmuch as some magistrates who ha ve no 
full iurisdictio may intervene in acts of iurisdictio 
voluntaria and as the personal interest of the magis- 
trate is not a hindrance to the performance before 
him of such acts as adopdons, manumissions, emanti- 
padons in which he himself or his next reladves are 
involved. 

Solazzi, AG 98 (1927) 3; Gwnet, RHD 16 (1937) 193. 

Iurisdictio delegata. The delegadon of jurisdicdon 
by the emperor to an offidal or a private person to 
examine a case ( delegatio causae) and render judg- 
ment, either in the hrst instance or in appellate pro- 
cedure. Such a jurisdictional delegate (ex divina 
delegatione) may subdelegate the matter to another 
judge. On the other hand, iurisdictio delegata occurs 
when a higher offidal (one of the prefects in Rome, 
a proconsul in the province) delegates another to act 
m a certain kind oi judidal affair, or for a limited 
period or in a single case. The right of die pro- 
vindal governors to delegate their jurisdicdon was 
reduced to minor matters by imperial legisladon of 
the fourth century or to exceptional situadons when 
the.governor was overfourdened with jurisdictional 
duties, in order to relieve him to a certain extern. 
Through the delegadon of jurisdicdon a new instance 
arose because an appeal f rom the decision of the 
index delegatus to the delegans was admissible. In 
diis important point the iurisdictio delegata differs 
from iurisdictio mandata. Ant. iurisdictio propria .— 
See iuxisdictio, iuxisdictio mandata. 

De Rugiero. DE 2, 321; H. J. Cocmd, Die id. tm rom. 
und kanon. Reckt 1930 (Diss. K6ln). 

Iurisdictio extraordinaria. (In the language of the 
imperial chancery.) Jurisdicdon in the cognitio pro- 
cedure. 


Iurisdictio iudicis. (Of postdassical origin.) After 
the disappearance of the bipardte avii procedure 
there was no further reason io distinguis» between 
the funcdons of a magistrate and those of the private 
judge. Hence iurisdictio iudicis refers to the judidal 
acdvity of any public offidal.—C. 3.13. 

F. De Martino. La giurisdisione nel dir. rom., 1937, 177. 

Iurisdictio mandata. Jurisdicdon transferred through 
mandate by a magistrate vested with iurisdictio to 
another person (magistrate or not). “He who as¬ 
sumes iurisdictio mandata has no right of his own 
but exerdses the jurisdicdon of his mandator" (D. 
121.1.1). Thereiore, he is not authorized to appoint 
another as a mandatary and his jurisdicdonal rights 
are exdnguished when the mandator revokes his man¬ 
date or dies. An appeal from the dedsion of the 
mandatary goes not to the mandator but to his 
superior. The transfer of jurisdicdon through man¬ 
date was widelv practiced in the Republic. One oi 
its most developed applicadons was the iurisdictio 
mandata of the legatus proconsulis in the pro vinces, 
who received his jurisdicdonal powers from the pro¬ 
consul. There was a rule that “what is assigned to 
a magistrate by a statute, a senatusconsult or an 
imperial consdtudon as a spedal assignment, cannot 
be transferred to another as a iurisdictio mandata” 
(D. 121.1 pr.); only what belonged to the province 
of his magistrae}- (iitr magistratus) might be en- 
trusted to another through mandate. Ant. iurisdictio 
propria. —See iuxisdictio delegata. —D. 121. 

Stemwenter, RE 10, 1157. 

Iurisdictio praetoria. The jurisdiction of the praetor. 
It embraces not only his acdvity in dvil trials (in the 
stage in ture) but also his edictal creadons (the issu- 
ance of new legal rules, formulae, interdicis, etc.). 

Betti. St Chiovenda, 1927. 

Iurisdictio voluntaria. See iuxisdictio contentiosa. 

Iurisperitus. A man learned in the law, a proiessional 
jurist The term alludes to his knowledge of the law, 
while iurisconsultus refers rather to a jurist con- 
sulted in legal matters. See iuxisconsultus. Syn. 
iuris auctor, iuris prudens (or simply prudens), iuris 
conditor. 

Musei. AG 133 (1946) 48; idem, Scr F cerini (Lrav. 

Pavia. 1946) 428. 

Iurisprudens. See the foregoing item. 

Iurisprudentia. Oefined as “the knowledge of divine 
and human matters. the knowledge of what is just 
and what unjust” (D. 1.1.102). Iurisprudentia is 
syn. with iuris scientia: it is knowledge of the law in 
the broadest sense of the word, the Science of the law. 
The Roman jurists were the most important element 
in the development of the Roman law, and with good 
reasons they are named iuris auctores, iuris condi¬ 
tores; see condexe iuxa. This refers in pardcular 
to the dassical period of Roman jurisprudence, Le., 
in the last century of the Republic and the two cen¬ 
turies and a half of the Prindpate. The Creative 
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influence of their responsa, their literary and teaching 
activity. their panicipation in the coundls of judidal 
magistrates and private judges as assessores, and 
later in the imperial consilium as legal advisers of 
the emperors furthered the development of the law 
through Creative and progressive ideas based on the 
understanding oi the necessities of the liie, to which 
they adapted their opinions and doctrines taking into 
consideration the changes in the economic, political, 
and sodal development of the empire. They did not 
care for philosophical doctrines and conceptions, for 
precise definitions or etymologies, but they had a 
keen eye for the exigenties of everyday legal liie with 
which the}- were constantly in touch in thdr various 
capatities. The high vaiue of their works does not lie 
in theoredcal deliberadons and doctrinal specula dor •' 
but in the elaborati on of a svstemadc structure oi 
the law as a whole. in the gradual building up of a 
legal system composed of legal insdtutes with an 
admirable logical strength and guided by ideas which 
jusdiy the concepdon of the law as ars boni et aequi. 
The jurisdc literature of the classical period acquired 
particular significance in the later Empire in spite of 
its complete]}- different polidcal, economic. and sodal 
structure, through the so-called Law of Citarions, 
issued in 426 by Theodosius II. It laid down rules 
for the use of classical jurisdc writings as authorities 
in legal matters. The works of Papinian, Paul. Ul- 
pian. Modesdnus. and Gaius were established as the 
prindpal authorides. Thdr views had to be consid- 
ered authoritadve in legal disputes. Works of jurists 
other than the five mendoned might be taken into 
consideradon onlv if they were quoted by the pri- 
marv authorides and if those quotadons could be 
strengthened by a comparison with the original works. 
In the case of divergent opinions of the jurists, the 
majority was dedsive; if there was no majority, the 
opinion of Papinian prevailed. If none of these cri- 
teria was applicable the judge had free choice in 
rendering judgment. The greatest homage paid to 
the works of the classical jurists was Jusdnian’s 
Digest. based as it was exdusively on excerpts frotn 
them.—D. 1J; C. 1.17. For particular jurists, see 
tbe pertinent items; for their literary products, see 
DIGESTA. INSTITUTIONES, RESPONSA. QUAESTIONES. 
REGULAE. NOTAE. EDITIO SECUNDA. —See IUS EST ARS 
BONI ET AEQUI. 

Jors. RE 3. 2606 (s.v. Citierget :); Solani. NDI 7 (Legge 
delU citasioni); Berger, RE 10; OCD 472; Ricoobono, 
NDI 7; E. Seckel, Das rom. R. nnd seine Wissenschaft, 
1920; F. Senn. Les origines de la nolion de furispntdence. 
1926: Donatud. La definisione di Ulpiano, AG 98 (1927) 
51: Stella-Maranca. Hisi 8 (1934 ) 640; F. Pringsheim. 
Hohe und Ende der rom. Jurisprudcns, 1933; La Pira. La 
genesi dei sistema nella giuruprudensa rom., St VtrgUii 
1935, BIDR 42 (1934) 336. SDHI 1 (1935) 319, BIDR 
44 (1936-37); Biscardi. StSen 53 (1939): Riccobono, Ser 
Ferrini (Univ. Paria, 1946) 17; Biondi. ibid. 201; Grosso, 
ibid. 251; Massei. ibid. 438 (on Law of Citations); Kagan, 
Tulane Law Rev. 21 (1946) 192; Schulz, History of R. 


Legal Science, 1946; $ shillet The Jurists and the Prefects 
of Rame, R1DA 3 (= btel De Visscher 2, 1949 ) 319; F. 
Wieacicer, Uber das Klassische in der rom. Jurisprudens, 
1950; Biondi, Scr CameluUi 1 (1950) 97; idem, St 
Arangio-Ruis 2 (1952) 79. 

Ius (iura). In the Roman jurisdc language, itu has 
different meanings. In the broadest sense the term 
embraces the whole of the law, the laws (iura populi 
rontani), without regard to the source from which 
they emanate. When used with a spedal attribute 
it applies to a bigger field of the law (itu publicum, 
privatum, honorarium, etc.) or to exceptional provi- 
sions (ius singulare). Even references to a single 
legal provision are not missing. The meaning ot 
ius as the law in general is refieaed in expressions 
like ture (abi.) = legally, in conformity with the law, 
or ipso ture = by virtue ot the law itself. Allusions 
to spedfic legal provisions are in locudons such as 
“idem iuris est” or “quid turis est?” when a ques- 
tion is put concerning the spedfic norm to be applied 
in a particular case. Concdved as the whole of the 
law originadng from various sources—hence the dis¬ 
tincti on between ius and lex (a statute which is a 
source of itu) —the ius is defined by the jurist Celsus 
“IUS EST ARS BONI ET AEQUl” (see AEQUITAS) which 
is not far from another formula expressed by the 
jurist Paul, “what always is just and fair (aequum 
et bonum) is called ius" (D. 1.1.11 pr.). The fun¬ 
damenta! prindples (praecepta) oi the ius are “to 
live honestly, not to do harm to anybody, to give 
any one what is his (suum cuique tribuere)” (D. 
1.1.10.1). Along with the juxtaposition ius — lex, 
not always exactly disdnguished by the jurists, there 
is another one, ius — fas, see fas. Beside the use of 
the term in the objecrive sense as “the law,” ius is 
applied to indicate the subjective right or rights 
(iura) of an individua!, as the right to do something 
in a certain legal situation, to acquire a thing or to 
dispose of it, to claim something from another. In 
this sense the praedial servi tudes are called iura prae¬ 
diorum, and the general term, itu in re aliena, is 
coined. Almcst synonymous with itu in this mean¬ 
ing are the expressions facultas and potestas although 
the legal element is not explidt in them. The patri- 
monial rights of an individual as a whole are termed 
iura ot simply ius (universum), as in the locution 
successio in ius. Ius also indicat es the personal 
status of a person, as in the technical phrases, sui (or 
alieni) iuris esse, a distinctum made according to 
whether a person is under the power of another or 
legally independent. With regard to landed property, 
ius may indicate the legal situation thereof including 
servi tudes and liens (ius fundi). A spedfic meaning 
is attached to ius in procedural language. Itu is the 
place where the magistrate (praetor) administers the 
law. Hence the stage of a dvil trial which takes place 
before him is named in iure. Here “the term is 
transferred from what is being done (itu dicitur) to 
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the place where it is done” (D. 1.1.11). Hence some 
procedural institutions have their denomination, as 
in itu vocatio, interrogatio in iure, confessio in iure. 
Slight shades of difference in the meaning of ius will 
be found in the following entries, which deal with 
some more important expressions in which ius (or 
iura) is connected with either a noun or an adjective. 
In the language oi the later imperial constitudons and 
of Jusdnian, ius appears in associadons unknown in 
the classical jurisdc language.—Inst. 1.1; D. 1.1.— 
See iure, ipso iure, iujusdictio, iuris esse, auc¬ 
tores, AUCTORITAS, IGNORANTIA, SOLLEMNIA, IN 
IURE, IN IURE CESSIO, INTERROGATIO. CONFESSIO, 

rigor iuris, regula iuris, and the following items. 
Leonhard. RE 10; Cuq. DS 3: Biondi. NDI 7; 31ay. ilei 
Gerardin. 1907, 402; Clark, ilii Fittmg 1 (1907) 241; 
Kamphuiscn, RHD 11 (1932) 389; Villey, Lt droit sub- 
jeetif et les systbmes juridiques rom., RHD 24-25 (15*46/7) 
201; Goidanich, Atti Accad. d'Italia, Sez VII, roL 3 (1943) 
499; M. Kaser, Das altromiscke Jus 1949, 29; D'Ors, St 
Albertario 2 (1952) 279. 

Ius abstinendi. See abstinere se hereditate. 

Ius acta conficiendi (actorum conficiendorum). The 
right of magistrates and imperial offidals to keep 
public records.—See acta. 

Ius adcrescendL The law of accrual under which the 
pordon of a co-owner increases, as, for instance, if a 
co-owner manumits a common slave. the manumission 
being void, the other co-owner acquires full ownership 
over the slave (Jusdnian ordered the slave freed). 
In the law oi succession, the share of a co-heir in¬ 
creases when the other co-heir fails to take his share 
under the will or on intestacy. 

Leonhard. RE 10; Humbert, DS 3; P. Bonfante. Scritti 
giuridici 3 (1926 ) 434; Macqueron. RHD 8 (1929) 580; 
Vaccaro-Delogu. L‘accrescimento nel dir. ereditario, 1941; 
U. Robbe, Jus a. e la sostitusione volgare, 1947. 

Ius adeundL See aditus. 

Ius adfinitatia. A reladonship based on adfinitas .— 
See adfinitas. 

Ius aedificandi. The owner of a plot of land has the 
right to construet a building on it, provided that his 
neighbor has no dde under which to protesc In the 
case of a neighbor’s unjusdfied protestation, the 
builder has an aedon against the neighbor in which 
he claims his right (iuj) sibi esse ita aedificatum 
habere, i.e., to build the house in the way he wants 
to do it On this occasion he also has the possibility 
of claiming some specific servi tudes (e.g., servitus 
altius tollendi, immittendi) to which he is endded. 
In the case of common property the ius aedificandi 
depends upon the consent of ail the co-owners any 
one of whom may exerdse the ius prohibendi (right 
ai prohibidon) against the partner who intends to 
build.—See aedificatio, operis novi nuntiatio. 

Ius Aelianum. See aeuus paetus catus. 

Ius aequum. See aequitas. 

Pringsheim. ZSS 42, 643. 

Ius agendi (iumentum). The right to drive draft 
animals through anothers property.—See actus, via. 


Ius agendi cum populo (cum patribus, cum plebe). 
The right to convoke a popular assemblv {comitia), 
primarily for legisladve purposes. It was granted to 
the highest magistrates (consuis, praetors, dictators). 
A similar right of the plebeian tribunes to convoke 
the plebeian assemblies {concilia plebis) was the ius 
agendi cum plebe. The ius agendi cum patribus re¬ 
fers to the convocarion of the senate which under the 
Principate was a prerogarive of the emperor. 

Fadda. NDI 1. 238. 

Ius agnationis. Rights deriving from the agnade rela- 
tionship. See agnatio. 

Ius altius tollendi. See servitus altius tollendi. 

Ius ambulandi. See iter. via. 

Ius anuli aurei. The right to wear a golden ring. 
It was a privilege of persons of equestrian rank.—D. 
40.10; C. 6.8.—See equites, restitutio natalium. 

Ius antiquum. The earlier law referred to for com- 
parison with new legal provisions. In imperial con- 
sdmdons of the later Empire and with Jusdnian, ius 
antiquum denotes the classical law, somedmes going 
as far back as the Twelve Tabies. Syn. iur vetus. 
anL ius novum. 

Ius appellandi (appellationis). The right to appeal 
to a higher court. Syn. auxilium appellationis. —See 
APPELLATIO. 

Ius applicationis. The reladonship created through a 
voluntary placing of oneself under the protecdon of 
a powerful person {patronus) by a solemn act. appli¬ 
catio ad patronum. The individual. a plebeian or a 
stranger ( peregrinus ), thus became a client (see 
clientes) of the patron. 

Prementem, RE 4, 32; Manigk. RE 10. 

Ius aquaeductus (aquae ducendae). See servitus 

ADQUAEDUCTUS. 

Ius augurium. The sacra! rules concerned with the 
acti vi ty of the augurs. They were collected in Books 
of the augures {libri augurum or augurales) .—See 
AUGURES. 

Ius auspiciorum. See auspicia. 

Ius auxiliL The right of the plebeian tribunes to assist 
a plebeian wronged by an official act of a patridan 
magistrate.—See tribuni plebis. 

Ius (iura) belli. The rules which govemed the con- 
duct of war. They were observed by the Romans 
from the moment of the formal declara» ion of war.— 
See BELLUM INDICERE. 

Ius caduca vindicandL See caduca, caducorum 

VINDICATIO. 

Ius calcis coquendae. A praedia! servitude of lime- 
burning on another’s land. 

Ius capiendL The right to take under a will.—See 

CAPAX, CADUCA, LEGES CADUCARIAE. 

Ius certum. Phrases like certi iuris est or certo iure 
utimur are used in jurisdc wridngs and imperial con- 
sdtudons to indicate that the opinion of the jurist 
or the imperial decision is beyond quesdon betause 
it is based on a certain, doubdess legal nile. In the 
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language ot the imperial chancerv, particularly in 
Justinian's time several analogo us expressions occur 
as certissimi, explorati, eindentissiitii, indubitati, mani¬ 
festi, manifestissimi iuris est (or in the nominative 
ius est). 

Ius civile. With regard to the sources from which the 
ius civile derives, a dennhion given by Papinian says 
“ius civile is the law which emanat es from statutes 
(leges), plebisdtes, decrees of the senate (senatus¬ 
consulta), enactments ai the emperor and from the 
authority of the jurists" (D. 1.1 7). Ant. ius prae¬ 
torium (honorarium). Etymologically ius civile de¬ 
notes the law of a given civitas or of the citizens; 
with reierence to Rome it is the itu civile proprium 
Romanorum. Syn. in earlier times ius Quiritium. 
To the republican jurists. ius civile was the law 
among the cives, applied in their mutua 5 relations, 
therefore the private law. The earliest treadses on 
ius civile, endtled Libri iuris civilis or Commentarii 
iuris civilis (or de iure civili), therefore deal al- 
most exdusiveh- with the private law. In a nar- 
rower sense, the interpretati on of the law by the 
men learned in law is called proprium ius civile ( = ius 
civile proper). One of the most renowned textbooks 
on the ius civile was the libri iuris civilis by the 
jurist Sabinus. His svstem was followed by later 
writers on the ius civile, who called their works "ad 
Sabinum.” —A counterpan of ius civile is ius hono¬ 
rarium (praetorium) on the one hanc, the ius gen¬ 
itum on the other.—InsL 12 .—See the following 
iioii 

V/ras. RE 10; Pacchicni. SDI 2 (diritto civile ) ; Berger. 
OCD : E. Ebrlich. Bfitroge sur Theorie der Rechtsquellen, 
1902; B. Biondi. Prospettrse romanistiche. 1933; 40; 
Laana. Scritti ferrati (Pavi». 1946) 595; G. Segre, Juter- 
ferense. rawicmamenti e nesti fra diritto civile e pretorio, 
Aid. 729; De Frasdsd. Scritti Ferrimi 1 (Umr. Sacro 
Caore. MDatv 1947) 192; Gioffredi, SDHI 13-14 (1948) 
12; U. Kaser, Das aitromiscke lus, 1949. 

Ius (iura) civitatis. The law of any state; with regard 
to Rome. tus proprium civitatis nostrae (iura populi 
Romani, iura Romanorum). —See IUS civile. 

Ius codicillorum. The law ot codici Is. It is consid- 
ered as a spedal law (ius singulare). —D. 297. —See 

CODICILLI. 

Ius coercendi. See coercitio. 

Ius rartmdi. The right of assembly granted to asso- 
ratTons (collegia). 

P. W DuS, Personalisy in R law. 1938. 94. 

Ius cognationis. A reladonship based on cognatic des 
(cognatio). 

Ius cognoscendi. See cognoscere. 

Ius c omm ercii. A privilege granted to Ladn colonies 
to hzve contractual reladons. to trade with Roman 
cmzens on equal terms. and to use the forms of 
cooxract avaikbte to Roman amens. By a spedal 
ac. the tau commercii could be conceded to other 
caregcries of f o reig n ers. to communides, and even to 
i ndi v idu a ! . * . The techmcal term for ius commercii is 
commercium. —See commercium. 


Ius commune. The general law common to ali, the 
law which is binding on ali peoples or all Roman 
citizens. Ant. ius singulare, privilegium. Ius com¬ 
mune omnium hominum (the law common to the 
whole of mankind) is opposed to the ius proprium 
(the law proper) of one nadon, for all its adzens 
(ius civile). —See ius singulare, privilegium. 
Orestano, AnMac 11 (1937) 24. 

Ius compascendi (compascui). See compascere. 

Ius conubii. The right to condude a marriage recog- 
nized by the law. Originally it was limited to patri- 
cians, undl the passage of the lex canuleia which 
permitted marriages between patri dans and plebeians. 
Later, the ius conubii was extended to adzens oi 
foreign communides, either generally or by spedal 
concessi on. The ius conubii oi the pardes was a 
necessary condiuon oi the validity of the marriage. 
—See conubium (BibL). 

Ius (iura) consanguinitatis. The redprocal rights of 
per sons who have the same father (brothers and 
sisters).—See consanguinitas. 

Ius constitutum. A norm of the existing law without 
regard to the source from which it originates. Hence, 
customary law is ius moribus constitutum. Sorae. 
legal dedsions in the sources are proffered iure con¬ 
stituto. 

Ius contr o ve rs um. A concept familiar to rhetoridans 
and not to Roman jurists. It refers to legal norros 
which were controversial among jurists (ambigitur 
inter peritissimos, Gc de orat. 1.57.242). Syn. ius 
dubium, ambiguum (in later imperial consdtudons). 
Ant. indubitatum ius. 

Schwzrz, rschr Sckulz 2 (1951) 201. 

Ius crediti. The creditor’s right against the debtor. 

Ius debiti. A deot Syn. debitum. 

Ius deliberandi. See deliberare. 

Ius dicere (reddere, statuere). Refers to the juris- 
dicdonal acdvity of the magistrates, primarily of the 
praetor.—See iurisdictio. 

F. De Mardno. Ciurisdisiene 1937, 56. 

Ius distrahendi. The creditoris right to seQ the pledge 
(fiducia, pignus) ii the debtor did not pay the debt 
due. Originally admirted only when it was agreed 
upon between debtor and creditor (pactum de distra¬ 
hendo pignore), it was later considered to be seli- 
understood unless expressly excludet? by agreement 
(pactum de non distrahendo pignore). —Syn. ius ven¬ 
dendi.—D. 201; C. 827; 28. 

Mesiina-Vttrano. Per la storia det id., 1910; Ratti. StUrb 
1 (1927); De VUla. StSas 10 (1938); Bartoiek, BIDR 
51-52 (1948) 238; A. Satiat Us commissoria e ms 
vendendi, 1949. 131. 

Ius divinum (iura divina). Laws created by the gods 
and goveming the relations of men to the gods. Ant. 
ius humanum (iura humana). A similar but not 
identical distinction, is fas — ius. —See fas, res di¬ 
vini iuris. 

Berger, RE 10, 1212; Orestano, BIDR 46 (1939) 195. 
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Ius dominii. The right of ownership. The tenn is 
rare in the Digest, more irequent in Justinian's Code. 
—See dominium. 

Ius domum revocandi. See ius revocandi domum. 

Ius dotium. Legal provisions concerning the dowry.— 
D.23.3;C. 5.12,—See dos. 

Ius ecclesiasticum. (With Justinian.) Church laws. 
Ad ius ecclesiasticum pertinens = govemed by church 
laws.—See ecclesia. 

Ius edicendi. The right of the higher magistrales to 
prodaim edicts ( edicta) to the people. The contents 
of the edicts were manitold, according to the sphere 
of funcdons of the magistrate. The ius edicendi 
was an important element in the development of the 
law since the edicts dealt primarily with legal and 
procedural problems and introduced innovations into 
the existing law.—See edicta, edictum, ius hono¬ 
rarium. 

Kipp, RE 5, 1940; Louis-Lucaj and A. Weiss. DS Z 457. 

Ius emphyteuticum (emphyteuticarium). See em¬ 
phyteusis. —C. 4.66. 

Casdo, AnPal 22 (1951). 

Ius est ars boni et aequi. “Law is the art of finding 
the good and the equitable.” This unique definidon 
of ius in the legal sources is expressed in the inidal 
text of the Digest (D. 1.1.1 pr.).—See aequitas, 

BONUM ET AEQUUM, IUS (BibL). 

Arno. ATor 75 (1939/40) ; Riccobono, Quaderm di Roma 
1 (1947) 32; idem, BIDR 53-54 (1948) 5 and AnPal 20 
(1949) Biondi. Ser Frrrini (Paria. 1946) 209; t. Liib- 
tow, ZSS 66 (1948 ) 578; P. Kosdiaker, Europa und das 
rom. Reckt, 1947, 334; A. Carcaterra, Justitia nelle fonti, 
Bari, 1949, 42; Biondi, lus 1 (1950) 107; F. Schwarr, 
ArCP 152 (1952) 214. 

Ius eundi See iter, actus, via. 

Ius ex scripto (ex non scripto). See ius scriptum. 

Ius exilii (exulandi). The term in Iiterature for the 
possibilitv given a person threatened by the death 
penalty in a crinrinal trial to avoid the capital sentence 
by voluntarily leaving Roman territory.—See ex¬ 
ilium. 

Berger, OCD 353; Arangio-Ruix, Storit? (1947) 81; Gk>f- 
fredi. SDHI 12 (1946) 191; idem, Arckivio penale 3 
(1947) 428. 

Ius experiri See experiri. 

Ius e x tr ao rdinarium. A rare term in die juri Stic 
sources (once in the Digest in a suspect text, D. 
50.16.10, and once in the Code, 773.5). It is linked 
with the cognitio extra ordinem. Seeius novum. 
The expression ius extra ordinem used sometimes in 
Iiterature does not occur in juristic sources. 

Ius fetiale. The nomis conce rn ing primarily the sol¬ 
eum forma to be observed by the priests called fetiales 
in reladons between Rome and other States.—See 
FETIALES. 

De Ruggu.ro DE 3. 71; C PhOlipson, International Law 
of Ancient Greece and Rome 2 (1911) 315. 

Ius (iura) fisci The state treasury ( fiscus ) occupied 
a privileged situadon as creditor, with varions advan- 


tages when acdng as claimant in a trial or against an 
insolvent debtor, when taking a vacant inheritance or 
seizing private property for one reason or another. 
The complex of rules which determine the rights of 
the fise is the ius fisci (ius fiscale). —“The norms of 
fiscal law cannot be overthrown by private agree- 
ments" ( D. 2.14.42). Syn. privilegia fisci. —D. 49.14; 
C. 773; 10.1; 5; 9.—See fiscus, bona vacantia, 
caduca. 

Wieacker, Fsckr Kosckaker 1 (1937). 

Ius fruendi See ususfructus, fructus. 

Ius Flavianum. A collecdon of forms of dvil acrions. 
compiled about 300 b.c. by Gnaeus Flavius, a freed- 
man, secreta ry of the jurist Appius Claudius. 

Danneberg, RE 10; Cixj. DS 3. 745; GibrielL SDl 6 {s.v. 
Flavio Gneo ) ; Zocco-Rosa. SDl 7; E. Pais. Ricercke 
suda storia e sui dir. rom. 1 (1915) 215. 

Ius gentilicium. The law concerning the gentiles 
(members of a gens). —See gens, gentiles. 

Bemhoft, ZVR 36 (1918), 99. 

Ius gentium. Apart from the meaning, rather rare in 
the sources, that the ius gentium is the law goveming 
the reladons of Rome with other States (see iura 
BELLI, LEGATI, FOEDUS, RECUPERATORES. etC.), the 
term appears frequently in jurisde sources in a some- 
what confused picture. On the one hand, it is linked 
with tus naturale, or at least with the naturalis ratio 
which dictates the same law to all peoples. This 
results from the definidon given by Gaius, D. 1.15, 
“what naturalis ratio introduced among all men is 
observed by all peoples and called ius gentium, as the 
law applied by all peoples.” Gaius thus gives the 
term the* sense of ius omnium gentium which there- 
fore is not opposed to the Roman law proper since 
the Romans are induded among all peoples. Gaius’ 
definidon was fully adopted by Jusdnian in his Insd- 
tutes (17.1) with a confusing introduedon which 
treats ius civile and ius gentium as synonyms. The 
ius gentium is also linked with ius naturale in other 
texts, the genuineness oi which is rather suspect, how- 
ever. On the other hand, ius gentium appears in 
quite another shape as the product of the polideal 
and economic growth of the Roman state. Contact 
with foreign territories in the Mediterranean basin 
that were gradually conquered, commercial reladons 
with those nadons and the necessity of considering 
their legal customs in Roman courts when transac- 
dons were conduded in Rome, the jurisdicdonal 
acdvity of the praetor peregrinus, created expressly 
for the latter purpose and given the power to recog- 
nize transactions which the Roman ius civile did not 
recognize—all this promoted the development of a 
new legal system beside the formalistic ius civile. 
which was not accessible to peregrines. The for- 
malism of the andent law had to be sacrificed in 
favor of the development of intemadonal trade and 
the peregrines had to be admitted to Roman insdtu- 
tions. The admission of the Greek language in the 
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thoroughly Roman stipulatio is one of the most 
characteristic «amples of this development. That 
the new legal rules and institutions should be ex- 
tended to transacdons conduded between Roman 
citizens was a natural further step in the develop- 
ment. leading finally to a fusion of the two Systems. 
It was particularly in the contractual field that the 
tau gentium exerdsed its influence, primarily by 
strengthening the element of redprocal confidence 
(fides) withont which relati ons with foreigners were 
hardly possible. The law of family and succession 
remained completely imtouched. One common basis 
for ali applicati ons oi tus gentium in the juristic 
sources could not be established. The intrusion of 
Greek philosophica! ideas, ius naturale and naturalis 
ratio, brought in a certain contusion which makes it 
verv difncult to separate what is classical from what 
is of later origin.—Inst. 12.—See rus naturale, 

NATU1AUS RATIO, PEREGRINI. 

Wo» RE 10; Coq, DS 3, 134; Longo. RendLomb 40 
(1907); Bogli Beitrage nrr lekre vom Lg., 1913; Clark, 
/firnu Law Rev. 14 (1919-1920) 243; Sehoobaaer. ZSS 
49 (1929 ) 383; C. A. Maschi. La cencesiont natvralistisa, 
1937. 245; Laoria. Fsekr Kosckaker 1 (1939) 258: Kaser. 
ZSS 59 (1939; 67; Lewald. Archeion Idiotikou Dikaiou 13 
(1946 ) 55; G. Lombardi. Ricereke in terna di Lg.. 1946; 
idem. Sui coucetto di rus gentium. 1947 (Bibi 3); De 
Martmo, AnBari 7-8 (1947) 107; Riccobono. AnPal 20 
(1949) 17; Kaser, Das oltromisehe ius. 1949, 82; Frezza. 
SuovaRDCom 2 (1949) 26 (= R1DA 2. 259); Grosso. 
R1DA 2 (1949 ) 395; Solazzi AClVer 3 (1951) 307. 

Ius gestorum. The right of certain higher ofndals in 
the Empire (the time of Constantine) to make an 
otndal record of declarati ons of private individuals 
or of documents presented to them. By this pro- 
cedure the validity of the acts was offidally strength- 
ened. C/. ius acta conficiendi. 

H. Steaacker. Die antiken Gnoidlagen der frukmittelalter - 
lichen Prrveturkuude, 1927, 76. 

Ius gladii. "The power to punish criminal individ¬ 
uals" (D. 2.1.3) with all Idnds of punishment. the 
death penalty induded. In Rome it was the emperor 
himseh' who exercises the right in capital trials. He 
could delegate it to the supreme ofndals in the prov- 
inces ( governors. legati ) and to the prefects in Rome, 
ar first only in a spednc case, later generally.—Syn. 
potestas gladii. 

De Bnggiero. DE 3. 532: H. Pflanra, Essai tur les pro- 
euntem* equestres. 1950. 117. 

Ius habitandL The right to dwell in another’s house. 
It may be based on a persona! servitude ( habitatio) 
orona iease c o ntr act (locatio conductio rei). 

Ius harenae fodiendae. The right (servitude) = to 
cig sane from another‘s sand-piu 

Ius hereditarium. The rights of an heir (heres) as 
cpposed to the rights of a legatee. Jure hereditario 
= by Yirtue of universal succession as heir. 

Ias honorarium. The law introduced by the magis- 
trates who had the right to promulgate edicts (ius 
edicendi) in order to support (adiuvare), supple- 


ment (supplere) or correct (corrigere) the existing 
law propter utilitatem publicam (in the interest of 
the community, D. 1.17.1), i.e., by taking into con- 
sideration the exigendes oi the developed legal and 
economic liie. A prominent jurist, Mardan, char- 
acterized the ius honorarium as the viva vox iuris 
civilis ( = the living expression of the dtizen’s law, 
D. 1.1.8). The ius honorarium which consisted pri¬ 
marily oi procedural remedies, developed into a legal 
System parallel to the ius civile in the striet sense (see 
ius ovile). In practice, h gradually prevailed be- 
cause of its more simplihed fornis and its accessibility 
to substandv - and procedural innovati ons demanded 
by the changing economic and sodal necessities. 
Within the framework of the ius honorarium as a 
whole the ius praetorium is the larger portion by 
virtue of the edicta! and jurisdicdonal activhy of the 
praetors w ner eas the contribution of the aediles (ius 
aedilicium) is more modesL The ius praetorium was 
a dedsive element in the development oi the Roman 
law although it does not appear as a complete legal 
System covering the whole field of law and although 
it fluctuated somewhat dependent as it was upon the 
annual edicts of the praetors. In its final crystal- 
lization (see edictum perpetuum) the ius honora¬ 
rium assumed the shape of a complex of procedural 
measures which did not change the structure oi the 
original legal instituti ons but which reiormed thdr 
protective aspea in a way which sometimes produced 
essentia! changes in die existing law. 

Coq. DS 3, 244; Hruza. Zum. rom. Amtsreektt 1908; 
Frese. ZSS 43 (1922) 466; Betti, La ereasione dei diritto 
mella iurisaietia dei pretore. St Chiovenda, 1927. 67; Laoria, 
Scr Ferrmi (Paria, 1946) 639; G. Segre Aid.; Stein- 
wenter, Anseiger Akad. IVien, 1946, oo. 19; G. Grosso, 
Premesse generali ai corio di dir. rom., 1946, 82. 

Ius honorum. The right of a Roman dtizen to stand 
for ofnce. Generally only free-bom were admitted 
to magisteria! ofices. 

Weiss, RE ia 

Ius hu m a num (iura humana). A counterpart to ius 
divinum. It is created by men and it is proteaed 
by sancti ons imposed by men. Its field is the gover- 
nance of relati ons between man and man The dis- 
tinction between ius humanum and ius divinum ap- 
pears in the definition oi marriage (see nuptiae) 
and in the divisi on of things into res divini et humani 
iuris. 

Berger. RE 10, 1212. 1238. 

Itu imaginum. The privi!ege of a noble Roman family 
to have the portrait masks imagines) oi the an- 
cestors oi the family carried at the funera! of a 
deceased family member. Usually die masks were 
exhibited in a shrine in the atrium. 

Stfmeider-Meyer. RE 9, 1097; Coarbeaud, DS 3, 412; 
Brudc. Sem 7 (1949) 39. 

Ius imperandi. See imperium. The term is used 
with regard to the fathers (or masters) right to 
give orders to his son (or slave). 
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Ius in agro vectigali. The right of a lessee of an 
ager vectigalis. The lease of such a plot of land 
belonging to a public corporate body (municipium, 
colonia) is the classical precedent of euphyteusis. 
—See ACE* VECTIGALIS. 

Casdo, AnPal 22 (1951) 27. 

Ius in re (aliena). A right in the property owned by 
someone else, such as servitude, pledge, emphyteusis, 
superficies. Such rights impose restrictions on the 
exerdse of the rights of ownership by the owner. 
The classical jurists do not use as technical either 
the term ius in re in the meaning of ownership 
(dominium ) or the term ius in re aliena (faxniliar 
in the literature) in the meaning explained above. 
Arangio-Ruiz. AG 81 (1908) 361, 82 (1909) 417; Viley, 
RIDA 2 (1949) 417. 

Ius (iura) ingenuitatis (ingenui). The political 
rights oi a freebom, such as ius suffragii, ius hono¬ 
rum. 

Ius iniquum. See aequitas. 

Ius intercedendi. See intercessio, tribuni plebis. 

Ius Italicum. The privileges granted non-Italian pro¬ 
vincia! cities and communiti es by the emperor (from 
the time of Augustus) through a spedal law (lex 
data) by which they acquired the legal status oi 
Italian cities as developed in the last century of the 
Republic. The ius Italicum comprised various rights 
both of public and private character, such as self- 
govemment, exempdon from the supervision by the 
govemor of the province, land ownership ex ture 
Quiritium, to which mere Roman institutions (man¬ 
cipatio, usucapio) were applicable. 

V. P reme n tem. RE 10; Jullian, DS 3; Luzzatto, RIDA 
5 (=Mel De Visscher 4, 1950) 79; Vittinghoff, ZSS 68 
(1951) 465. 

Ius (potestas) iubendi. See iubere. 

Ius lapidis eximendi. See lapis. 

Ius Latii. Rights connected with the legal position of 
colonies founded by the Romans as Latin colomes, 
and with the legal status of the citizens of such col¬ 
onies. The ius Latii could be granted individually 
to foreigners (peregrini) the legal situation of a 
Latin having been more advantageous than that of 
other peregrines; it was. of course, less favorable than 
that of a Roman Citizen.—See latini. 

Ste iuw e nter . RE 10; A. N. Sherwin-White. The Roman 
Citisenskip, 1939, 30, 103; Vitoeci, DE 4, 442; F. Vittinf- 
hoff, Rom. Kolonisation tmd BurgerrechUpolitik ( Abk. 
Akad. Wiss. Mtsms 1951, no. 14) 43. 

Ius legationis (legatorum). The rules governing the 
position of, and the relations with, the ambassadors 
of foreign countries. The ius legationis is “sacred 
(sacrum, sanctum) with ali nations” (Cornelius 
Nepos. Pelop. 5.1; cf. D. 507.18).—See legati.— 
Ius legationis is also the privilege granted to sub- 
jugated cities to send embassies to Rome. 

G. Lombardi. II concetto di ius gentium, 1947, 105. 

Ius liberorum. Parents oi several children enjoyed 
certain privileges. first introduced by the Augustan 
legislation (lex iulia et papia poppaea). Fathers 


might claim exempdon (excusatio) from public 
charges and from guardianship to which they were 
called by law (tutela legitima). The most important 
applicadon oi ius liberorum concerned women. A 
freebom woman with three children and a freed- 
woman with four children (ius trium vel quattuor 
liberorum) were freed from guardianship to which 
women were subject (tutela mulierum) and had a 
right of succession to the inheritance of their chil¬ 
dren. The women's ius liberorum was applied even 
when the children were no longer alive.—C. 5.66; 
8.58.—See senatusconsultum Tertullianum. 
Steinwenter, RE 10; Cuq, DS 3 (s.v. liberorum ius); 
Turchi, A tene e Roma 17 (1941) 333; Arangio-Ruiz, FIR 
3 (1943) 71. 

Ius mariti. Mendoned specifically in connecdon with 
adultery when the accusadon of the wife is made by 
the husband iure mariti. —See adulterium. 

De Dominicis, SDHI 16 (1950) 1. 

Ius militare. Militarv law, applied to soldiers both in 
the field of criminal offences and military discipline, 
as well as with regard to some insdtutions of the 
private law (testament).—See militia, milites, 
testamentum militis. 

Ius militiae. See militia. 

Ius mixtum. A law originadng from both a statute 
and a custom. 

Ius mortuum inferendi. See ius sepulcri, inter¬ 
dictum DE MORTUO INFERENDO, RES RELIGIOSAE. 

Ius multae dicendae. See multa. 

Ius naturale (ius naturae, iura naturalia). Natural 
law (laws). Unknown to Republican jurists, the 
ius naturale is not considered by those of the Prin- 
cipate a juristic concepdon denodng a spedal sphere 
of law, a pardcular category of law, or a system of 
legal norms. Nor do the occasional “definidons” of 
the ius naturale, found in the sources, give the picture 
of a certain uniiormity of the concepdon, although 
the infiuence of Greek philosophy is evident. Strik- 
ing by its pecu liari ty is the explanadon of the term 
given by Ulpian: “that which nature taught ali ani- 
mals” (D. 1.1.1.4), followed by examples such as 
union of male and female, procreation and rearing of 
the young. The saying has no jurisde cantent at all. 
and did not get any by the repeddon in Jusdnian’s 
Institutes (17 pr.). Quite different is the definidon 
by Paul: “what always (at all drcumstances) is just 
and right (quod semper est bonum et aequum)" 
(D. 1.1.11 pr.), but here the nodon of an ideal law 
is expressed rather than what is the ius naturale 
within a legal system. The connecdon with aequitas 
is apparent also in several texts which speak of 
naturalis aequitas. Elsewhere, the ius naturale is 
identified with ius gentium as the law which all 
nations observe. Both ius gentium and ius naturale 
are linked with naturalis ratio (natural reason) ; 
neverthdess on another occasion, with reference to 
slavery, ius naturale is opposed to ius gentium inas- 
rouch as naturali iure all men are born free, and it 
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was the ius gentium which introduced slavery (i ure 
gentium servitus invasit, D. 1.1.4 = Inst. 1.5. pr.). 
Although those definidons may be considered oi classi- 
cal and not oi Byzantine origin (as has often been 
assumed in recent literature), no one oi them was 
elaborated as a doctrine by the Roman jurists, whose 
practical sense was centered more on the positive law, 
its interpretadon, and applicabilitv or extensi on to the 
actoal necessities oi life. The mark "iure naturali” 
anached to a legal insdtudon or a dedsion by a jurist 
means “by the natural order of things, by the reality 
of liie,” without any legal background. Combining an 
earlier idea with Chrisdan doctrines, Jusdnian found 
a new formuladon of naturalia iura: "they are those 
which are equally observed by all nations, and are 
somehow established by divine providence; they re- 
main nrm and unchangeable ior ever” (Inst. 12.11). 
This Jusdnian doctrine produced in literature the 
tendency to ascribe many, ii not all. sayings involving 
ius naturale or the related locudons, as naturalis 
aequitas, naturalis ratio, etc., to Jusdnian’s compilers. 
.As a matter of fact, in a few passages retouched by 
the compilers naturalis ratio was subsdtuted by ius 
naturale. A great majority of the pertinent texts 
may be considered to be of classical origin, as recent, 
comprehensive studies on all the expressions men- 
ooned have shown.—Inst. 12 .—See aequitas NATU¬ 
RALIS. IUS. SATIO, IUS GENTIUM. NATURALIS LEX. 

Coq. DS 3. 736: Longa RendLomb 40 (1907); Goudy. 
Triekotomv m Roman Late, 1910; F. Sena Dt ia justiee 
et du droit . 1927, 76; Arno. Atti Modena 10 (1926) 127; 
E. E. Hoeiscfaer, Vom rZmischrn sum ckristlicken Sotvr- 
recta. 1931; Kamphuisen RHD 11 (1932) 389: Albertaria 
Studi 5 (1937 ) 277; C A Muchi, La concesione naturo - 
Urtica dei diritto e degli irtituti giuridici romoni (Milaa 
PubbL Unir. Sacro Cuore, 1937); Oresta no, Riv. mtrm. 
di filotopa di diritto 21 (1941) 21; G. Grosso, Problemi 
generali dei diritto, 1948, 98; De Manno, AnBari 7-8 
(1947) 107; L. Wcnger, Naturrecht und das rom. R., 
Wissenschaft und Weltbild 1 (1948); E. Levy, Natural 
late in the Roman period (Vnro. of Notre Dame Natural 
Law Institute Proeeedings 2, 1949) 43 (reprinted in SDHI 
15. 1949); H. Mitteis, Uber das Koturreckt, 1948; Wenger, 
Ius 2 (1951) 1; Bartosek, St Albertaria 2 (estr. 1950) 
492; R. Yoggensperger. Der Begriff des In. tm rom. R. 
(BaseL 1952): Gaudemet, ADO-RIDA 1 (1952) 445. 

Ius non scriptum (sine scripto). See ius scbiptuu, 
consuetudo. 

Ius novum. A term which is more frequently used 
in the recent Rotnanisdc literature than in the sources. 
Gaius uses it once in the meaning of the law which 
originates in senatusconsulta and imperial constiru- 
tions as opposite to the law oi the Twelve Tables. 
In the literature ius novum is referred to the imperial 
law arising from imperial legisladon and jurisdicdon 
and the praedee oi the cognitio extra ordinem. The 
latter meaning is that oi the term ius extraordinarium 
which occurs only once in a text not free from sus- 
pidon (D. 50.16.10). In Jusdnian's language ius 
notum is applied with regard to the emperor's own 
innovarions.—See ius ext*aoju>inaeium. 


Riccobono. ACSR 2 (1929) 235; idem, Archiv fur Rechts * 
und WirtsckaftsphUosopkie 16 (1922/3 ) 520; idem, Mil 
Comil 2 (1926) 235; Chiaaese, AnPol 16 (1931) 31; G. 
Grosso, Problemi generali, 1948. 76; S. Riccobono, Jr„ II 
Circolo giuridico 20 (Palenno, 1949) 162. 

Ius offerendae pecuniae. The right oi a hypothecary 
creditor to offer the prior pledgee the sum due to 
him by the common debtor. Thus the later creditor 
gained the priority in the hypothecary degree which 
bdonged to the pledgee whom he paid out. 

Ius ordinarium. The normal law applied in regular 
proeeedings. Iure ordinario = in the way of normal 
proeeedings ( ordo iudiciorum ) as opposed to the 
cognitio extra ordinem. —See ius extraordinarium. 

Ius originis. See origo. 

Ius paenitendi (poenitendi). A term used in litera¬ 
ture, but unknown in legal sources.—See paeni¬ 
tentia. 

Ius Papirianum See Papirius. 

Ius pascendi. The right ( servitude) to pasture catti e 
on another’s property. 

Ius patris. The right oi the tather oi the fanrily. It 
is mendoned when the patemal power oi the father 
over his children enters into account. A spedfic use 
of the term appears in connecdon with the father’s 
right to accuse his daughter of adultery iure patris. 
—See rus vitae necisque, adulterium, ius mariti. 

Ius (iura) patronatus (patroni). The rights of a 
pazron over the person and the inheritance of his 
freedman.—D. 37.14; C. 6.4.—See ubertus, patro¬ 
natus, OPERAE UBERTI. OBSEQUIUM. 

Ius perpetuum. A right analogous to ius emphyteuti¬ 
carium, based on an irrevocable grant of agricuhural 
land (belonging to imperial domains) to individuals 
ior a rent (canon). It is alienable.— -Cf. emphyteu¬ 
sis, IUS IN AGRO VECTIGAU. 

E Basianelli, La colonia perpetua, 1933; Lcry, West 
Roman vulgor law, 1951, 43. 

Ius pignoris. See pignus. 

Ius piscandi. The right to fish in the sea, harbors and 
public rivers. It is free to aU. 

Ius pontificium The laws goveming the life and 
acdvrty of the pondffs of which they are both creators 
and guardians. Monograpns were wrirten on ius 
pontificium by Fabius Pictor and Fabius Maximus 
Servilianus. In thdr acti vi ty the pondffs dealt often 
with quesdons of the ius civile. Therefore it was 
said: “No one can be a good pontiff without knowl- 
edge of the ius civile” (Gc. de leg. 2.19.47).—See 

PONTIFICES. 

Berger. RE 10; Stella-Manmca, AnBari 1927. 

Ius populi. The inter est of the people.—See actiones 
populares. 

Ius possessionis. Occurs in a few texts in which it 
denotes either the right to take possession of an- 
other's thing or the rights connected with the exerdse 
of possession. 

Vassalli. An Per 28 (1914 ) 40; Solaza. BIDR 49-50 
(1947) 367. 

Ius postliminii. See postuminium. 
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Ius praetorium. "The law which the praetors intro- 
duced in order to support, to supplement or to amend 
the ius civile” (D. 1.17.1). Its development inten- 
sified after the reform of the dvil procedure initiated 
by the lex aebutia. —See ius honorarium. 

Riccobono, Fusione dei ius civile e praetorium, Archb fur 
Reckts- und Wirtschaftsphilos. 16 (1922/3 ) 503; Frese, 
ZSS 43 (1923).- 

Ius privatum. The law which govems the relations 
among individuals and primarily concems the benefit 
of private persons. AnL ius pubucum. —See unu- 
TAS PRIVATA. 

Leonhard. RE 3; Cuq, DS 3. 732; E. Ehrlich. Beitrage 
zur Theorie der Rechtsquellen, 1902. For recent bibL see 

IUS PUBUCUM. 

Ius prohibendi. The right to prevent another from 
doing something, Its particular significance appears 
among co-owners or between neighbors when a prae- 
dial servitude en tities a person to prohibit a certain 
action on the neighbors land.—See actio prohibi¬ 
toria, COMMUNIO, IUS AEDIFICANDI. A gTOUp of 
interdias serve for the protection of tiu prohibendi 
in various situations; see interdicta prohibitoria, 
operis novi nuntiatio. 

Pacchioni. Riv. dir. commerciale 10 (1912); P. Boniante, 
Scritti giuridici 3 (1926) 382. 

Ius publice respondendi. See ius respondendi. 

Ius publicum. The law which is concemed with the 
existence, organization (status) and functioning of 
the state. AnL ius privatum which was concemed 
with the interest of private individuals. What is in 
• the interest of the state or the people ( publice utilia) 
belongs to field of ius publicum. The law dealing 
with sacred things (sacra), priests, and magistrates 
(govermnenL administration) is ius publicum. The 
distinction between ius publicum and ius privatum, 
originating under the influence of Greek philosophy, 
is based on the juxtaposition of the state and the 
individua!. Sometimes the law dealing with relations 
between private persons are attributed to ius publi¬ 
cum, when a general or sodal interest concurs with 
a private one (marriage, guardianship). The public 
law thus conceived in a larger sense "cannot be 
changed by agreements concluded between private 
individuals” (D. 2.14.38; 50.17.45.1). The law 
which emanates from legislative organs of the state, 
mainly from statutes passed by the people (populus) 
is also named ius publicum from which senatusconsulta 
and imperial constitutions are not excluded.—See 
ius privatum. 

Leonhard. RE 10; Cuq. DS 3, 732; E. Ehrlich, Beitrage • 
sur Theorie der Rechtsquellen, 1902; Stella-Maranca. Le 
due positiones dello studium turir, Studi Barillari, AnBari 
1936; S. Romano, Scr Santi Romano 4 (1940) 159; Coli, 
Parallelirmo dei dir. pubblico e privato. SDHI 4 (1938) : 
Lombardi. II eoncetto di i.p. i» Cicerone, RendLomb 72 
(1938/9) 465; G. Nocera. Itu publicum (D.2.14J8). Roma. 
1946; De Francuci, Scr Ferrati 1 (Milan. 1947) 211; G. 
Grosso. Problemi generali. 1948. 84; Gioffredi, SDHI 
13-14 (1948) 87; idem, St Solassi. 1948. 461; Berger, lura 
1 (1950) 102; Kaser, SDHI 17 (1951) 267. 


Ius Quiritium. The ancient national law of the Ro- 
mans, a rigorous formalistic law of a primitive rural 
community. The term is used in the classical period 
as a contrast to the modemized law originating from 
other sources (ius praetorium, ius gentium). —For 
ex iure Quiritium, see EX FIDE bona, dominium ex 
IURE QUIRITIUM. 

Weiss, RE 10; Moschella. SDI 7; C. L. Kooiman. Frag¬ 
menta iuris Quiritium, 1914 (Amsterdam) ; De Yisscher, 
Fschr Schuls 2 (1951) 71; A. Guarino. L'ordinamento 
giur. rom. 1 (1949 ) 82; idem, lura 1 (1950) 265. 

Ius reddere. See ius dicere. 

Ius respondendi (ius publice respondendi). The 
right granted by the emperor (irom the time of 
Augustus) to prominent jurists to give answers (re¬ 
sponsa ) in juristic quesdons "on the personal au- 
thoritv oi the emperor" (ex auctoritate principis). 
The Augustan reform produced the distinction be¬ 
tween licensed (authorized) and not licensed jurists 
since many jurists condnued the republican usage to 
give responsa without being authorized by the em¬ 
peror. The imperial pennission was a personal 
distinction; the jurists, thus authorized did not ac¬ 
quire any officiai charaaer nor were their responsa 
legally binding on the magistrates or judges who had 
asked for them.—See responsa prudentium, auc¬ 
toritas principis. 

Berger, RE 10. 1166; De Visscher. 15 (1936) 615 (=.Vtm- 
rr lies Eludes, 1949. 296); Siber. ZSS 61 (1911) 397; Mas- 
sei, Scr Ferrim (Pavia. 1946 ) 32; F. Schulz, History of 
R. Legat Science. 1946. 112; Kunkel. ZSS 66 (1946 ) 422: 
Guarino. RIDA 2 (1949) 401; idem. AnCat 4 (1949-1950) 
209; Vf«g«l>lain , RHD 28 (1950) 1, 157; Daube, ZSS 67 
(1950) 511; Schonbauer, Anseiger Akad. Wiss. Wien 87 
(1950) 94; W. Kunkel. Herkunft und sosiale Slellung der 
rom. Juristen, 1952, 281. 

Ius retentionis. See retentio. 

Ius revocandi domum, A defendant who is not domi- 
dled in Rome, when sued in Rome during his tem- 
porary sojourn, has the right to ask the praetor that 
his case may be sent to the court of his domicile 
(revocare domum). 

Kipp, RE 7, 58. 

Ius sacrum. Strictly connected with ius divinum and 
rus pontificium. It embraces' the legal principies 
and institutions which are connected with the rela¬ 
tions of men to gods, with questions of cult, sacri¬ 
fices, temples, consecration, graves, and sacer do tal 
functions, whenever they may occur. The jurists 
Servius Sulpicius and Trebatius wrote on the subjea 
of the ius sacrum. In oldest times the ius sacrum 
exereised a considerable influence on private law, the 
knowledge of legal rules and their interpretation and 
applicability having been a monopoly of the priests.— 
See pontifices, votum, commentarii sacerdotum. 
Berger. RE 10; Maroi. Elementi religiosi nel dir. rom. 
AG 109 (1933) 89; P. Noailla. Du droit sacre au drott 
civil (Cottrs ) 1949; M. Kaser, Das altrom. Ius, 1949. 
78306. 
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Ius (lura) sanguinis. The rights of blood (blood ties 
= cognatio). They “cannot be destroved by any 
dvil law (nullo iure civili, D. 50.17.8).” 

Ius scriptum. The written law, i.e., the law embodied 
in written iorm at its origin. It consists of statutes 
(leges), plebiscita, senatusconsulta, enactments of the 
emperors, edicts of the magi st rates (edicta). Ant. 
ius non scriptum (sine scripto), “the law which usage 
(ustis) has aporoved” (Inst. 12.9). The distinction 
which follows Greek concepts is based on the extemal 
iorm through which the legal rules are manifested. 
The interpretatio prudentium was considered ius non 
scriptum, but in Justiniani Institutes (12.3) the 
responsa of the jurists are listed among other forms 
of f—' scriptum. 

Leonhard. RE 10; Manenti. StSe n 22 (1906) 209; Stein- 
wenter. St Bonfanle 2 (1926 ) 421: Scherillo. RendLomb 
64 (1931) 1271; Schiller, Virginia Law Rev. 24 (1938) 
270; Blatt, CIMed 5 (1942) 137. 

Ius sententiae dicendae in senatu. See senatus. 

M. S. De Dominicis. II Lsd. nel Senato, 1932. 

Ius sepulcri. The right to bury a dead person in a 
grave (sepulcrum). The owner of a land may be 
buried therein unless he ordered otherwise in his 
last will. A sepulcrum was familiare, when it was 
designated by its owner in his testament as a grave 
for himself and the members of his family (hcruse- 
bold ) ; it was hereditarium when it was destined only 
for the testator and his heirs (heredes). —See SEPUL¬ 
CRUM, RES RELIGIOSAE. 

E. Albertario, Sindi 2 (1941) 81; Biondi. lura 1 (1950) 
160; DulL Fschr Sekul: 1 (1951) 203. 

Ius sine scripto. See ius non scriptum, ius scrip¬ 
tum. 

Ius singulare. A spedal law issued to the advantage 
of a certain class of persons (e.g., soldiers, minor s) 
or of an individnal. Ant. ius commune (ius com¬ 
mune civium Romanorum ) which indistinctly con- 
ceras ali Rotnan ddzens.—See privilegium. 

Oresuno. Anilac 11 (1937) 39.12-13 (1939) 89; Goarino, 
ASap 1939-40, 65; R. Ambrosino. Jj„ 1940; Goarino, 
Anmtario de! dir. comparato 18 (1946). 

Ius soli. The legal situadon of a piece of land. What 
is built on the soil (superficies, aedificium) sequitur 
ius soli. i.e.. is in the same legal situation. as the land 
hself wuh all its charges (liens. servitudes). 

Ius sollemne. Syn. ius civile. It is opposed to ius 
praetorium. 

Ius statuere. See ius dicere. 

Ius stillicidii (stillicidium avertendi, or non aver¬ 
tendi). Praedia! servitudes connected with the water 
d rip p in g frotn the roof.—See stillicidium. 

Ius s tr ic t um . The rigid, stiff law. The tenn is not 
a techmcal creatior of the dassical jurisprudence. 
By a characteri stic exampie Gaius (4.11) tries to ex- 
psain how rigid was the law of the Twelve Tables. 
Nor is techmcal the meaning of the locution “stricto 
iure” (= strictly according to the law) which is used 


to stress the contrast with exceptional legal remedies, 
not deriving from the positive law but granted in 
spedfic cases by the praetor (exceptio) or the em- 
peror. Seexningly a technical signincance is attached 
to the term in the juxtaposidon actiones bonae fidei 
and actiones stricti iuris, which occurs only once in 
Justiniani insdtutes (4.6 28) and soon afterwards 
is substituted by iudicia stricta. The denominati on 
actiones stricti iuris is apparently of Byzantine coin- 
age since it is not to be found in juristic writings (in 
the Digest occurs another term: actio stricti iudi- 
cii, D. 12.3.5.4). Possibly it goes back to an earlier 
conception which started from the distinction that 
some actions were bonae fidet and others were not; 
therefore the judge had to pass his judgment strictly 
according to the law without making use of the liber- 
ties he had ex fide bona or ex aequo et bono. Thus 
the ius strictum is conceived as a counterpart oi ius 
aequum .—See aequitas. 

Manifk, RE 10; Prmgshenn. ZSS 42 (1921) 653. 

Ius suffragii. The right to vote in the assembiies oi 
the people. It was one of the roost important polideal 
rights of the Roman cidzens and oi those to whom it 
was exceptionallv granted.—See municipium. civi¬ 
tates SINE SUFFRAGIO. 

Rosenberg, RE 10. 

Ius testandi. (Syn. ius testamenti faciendi.) See 
testamenti pactio. 

Ius testamenti faciendi. See testamenti factio. 

Ius tigni immittendi. See servitus tigni immit¬ 
tendi. 

Ius tollendi- A person who possesses or holds a thing 
belonging to another, pardcularly an immovable, and 
makes some improvements thereon has. under certain 
condidons, the right to take them away (tollere) pro- 
vided that the object suffers no damage by such an 
operation. Thus a husband has the ius tollendi with 
regard to his expenses made on objects consdtuted as 
a dowTy, a tenant in a rented house with regard to 
the expenses spem on improvements. According to 
the dassical law a possessor in bad faith (possessor 
malae fidei) had no right to avail himself of the ius 
tollendi. Jusdnian extended the applicability of the 
ius tollendi .—See impensae, impensae utiles, im¬ 
pensae voluptariae, tignum iunctum. 

Pampakmi, RISC 49 (1911) 239; Rkcobono. AnPal 3-» 
(1917) 445; ibid. 20 (1949) 71. 

Ius utendi. See usus, ususpructus. 

Ius variandi- If parties had agreed in a contract that 
either the debtor (which was more frequent) or the 
creditor has the right to choose (electio) between two 
or more things which the debtor had to pay, the choice 
once made could be changed by the creditor as long 
as he did not daim judidallv one of the things due, 
and by the debtor as long as he did not fulfill one 
of the alternarive obligadons. The ius variandi was 
al<n applicable in legades and other testamentary 
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dispositions when a righi of selection was left to the 
beneficiary.—See legatum optionis. 

Grosso. StSas 17 (1938) 161; idem, RDCom 38. 1 (1940) 
224; Biondi, Successione testomentorio, 1943, 440; Sciasaa, 
Scr Ferrim 2 (Univ. Sacro Cuore, MQan, 1947) 255. 

Ius vectigalis. The right to collect the rents due from 
the lessees of public lahd.—See vectigal. 

Ius vendendi. For the right io sell a pledge, see ius 
distrahendi; for the right of the pater familias to 
sell his son, see patria potestas. 

Ius vetus. See ius antiquum, vetus ius. 

Ius vitae necisque. The power of liie and death. 
Since the earliest times the head of a family had this 
right over persons under his paterna! power (children 
and wiie) and over his slaves. His right to punish 
them comprised also the death penaltv. Before im- 
posing a severe penaltv the pater familias had to 
consuit the council of relatives ( consilium propin¬ 
quorum) bui its advice was noi obligatory. An abuse 
oi his rights was punished by infamy through a deci- 
sion of ihe censors (nota censoria). Imperial legis- 
lation restricted considerably the ius vitae necisque 
until its complete abolishment by Valentinian I. 
Albanese. Scr Ferrini 3 (Mtlan, 1948) 343; Volterra, 
RISC 85 (1948) 139. 

Iusiurandum. An oath. There were two kinds of 
oaths, one during a judidal tria! (iusiurandum in iure, 
iusiurandum necessarium, iusiurandum in litem), the 
other swom extrajudiciallv upon agreement of the 
parties engaged in a dispute (iusiurandum volun¬ 
tarium). The promisson’ oath of a freedman was of 
a specihc character. Syn. iuramentum. —See iurata 
PROMISSIO UBERTI, GENIUS, PERIURIUM, VADIMONIUM 
IUREIURANDO, SACRAMENTUM, CONDICIO IURISIU- 
RANDI, SENATUSCONSULTUM DE ADVOCATIONE, ABIU- 

ratio, and the iollowing items. 

Steinwenter, RE 10; Cuq. DS 3; Sacchi. NDI 7; M. 
Chevrier. Du serment promissoire en dr. rom., These Dijon, 
1921; E. Seidl. Der Eid im rom. Provinsialrecht, 1933. 

Iusiurandum calumniae. An oath demanded by the 
defendant from the plaintiff to the effect that he does 
noi sue for mere chicanery (non calumniae causa 
agere) or by the plaintiff from the defendant that 
he does not deny the plaintifFs claim for a similar 
purpose. In Jusrinian’s law both parties and their 
advocates had to take the iusiurandum calumniae .— 
C. 2.58.—See calumnia. 

Hitzig, RE 3. 1420. 

Iusiurandum in iure. See iusiurandum necessa¬ 
rium. 

Iusiurandum in litem. An oath taken by the plaintiff 
upon order of the judge (apud iudicem) and concera- 
ing the value of the object claimed. The judge may, 
however, condemn the defendant to an amount minor 
than assessed by the plaintifFs oath.—D. 12.3; C. 
5.53.—See taxatio. 

Solaxzi. AG 65 (1900); Marchi, // giuramento m lite m. 
St Scioloja 1 (1905) ; L. C hia i zc se. Iusiurandum in litem, 
1937. 


Iusiurandum iudiciale. An oath taken by one of the 
parties to a trial in the proceedings before the judge. 
It was only a means of evidence the value of which 
depended upon the esiimation of the judge.—D. 12.2. 
B. Biondi. II giuramento decisorio nel processo civile rom., 
1913, 76. 

Iusiurandum liberti. See iurata promissio liberti. 

Iusiurandum magistratuum. See iurare in leges. 

Iusiurandum minoris. An oath taken by a minor in 
.order to confirm an obligation he assumed without the 
assistance of his curator. It produced the loss of the 
right to request a restitutio in integrum for ihe minor. 
—See minores. 

Iusiurandum necessarium. (Syn. iusiurandum in 
iure. ) Only in a few specific insrances, when the debt 
was a iixed sum (certa pecunia) could the plaintiff 
tender the defendant an oath (deferre) to the effect 
ihai he denies the debt. The debtor was obliged to 
swear, because in the case of reiusal he was exposed 
to an immediaie exeeution on his property. He had, 
however, the right to retender (referre) the oath to 
the plaintiff which, too, was compulsory, since the 
plaintiff lost his claim ii he refused. This oath pro- 
cedure took place in iure beiore the magistrate and 
led to a quick end of the trial either in favor oi the 
party who swore or against the party who dechned 
to take the oath.—D. 122; C. 4.1. 

B. Biondi. II giuramento decisorio nel processo civile ro- 
mano, 1913; Debray. NRHD 32 (1908) ; see iusiurandum 
(Bibi.): V. Joachimovici, Le i-n. d Vipoque classique. 
Tbese Paris. 1912. 

Iusiurandum voluntarium. An extra judicia! oath. 
It is opposed to the iuramentum necessarium since it 
is voluntary and is based on an agreement of the 
parties engaged in a controversy. “An oath contains 
a kind of a transaction and has a greater authority 
than a judgment” (D. 1222). When the daimant 
swore to uphold his claim, he had a praetorian action 
(actio ex iureiurando or iureiurandi) against the 
debtor. When the debtor denied his debt under oath, 
he might oppose an exceptio iurisiurandi when sued 
by the crediior. The attribute “voluntarium” is a 
creation of Justinian.—D. 122. 

Iussio. A postclassical term, syn. with iussum. 

Iussio sacra. An order of the emperor. 

Iussu. By order or authorization. AnL iniussu. —See 
IUSSUM, IUBERE. 

Iussum. (In public law.) An order given by a 
magistrate within the limits of his power to issue 
an order (ius iubendi). In private law = generally 
any act covered by the expression iubere, such as an 
order or authorization given by a father (or master) 
to a son under his power (or his slave) to conclude 
a transaction, to commit a licit or illicit act. All that 
has been accomplished iussu patris or domini is con- 
sidered accomplished by themselves and on their own 
liability. Persons entering a contractual relation with 
a son or slave who negotiates with the authorization 
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(iussu) of his father or master, have a praetorian 
aci ion. called actio quod iussu (“whatever by order”), 
which lies directly against the father or master, "be- 
cause the contract is conduded in a certain measure 
with the person who gives the authorization” (qui 
iubet, D. 15.4.1 pr.). A similar effect is connected 
with the subsequent ratification (ratum habere, rati¬ 
habitio) by a father or master.—D. 15.4; C. 426.— 
See iubere. 

Steinwenter, RE 10; Hnmbert and Lecmain. DS 10 (s.v. 
quod iussu ); Acoune. DE 4; Del Prete. NDI 7 : G. Ci- 
cogna. Jussus, 1906: Lemojse, RHD 27 (1949) 171. 

Iussum caveri. The order of the praetor in the in-iure 
stage oi rivil proceedings addressed to a party to give 
a cautio. —See cautum iubere. 

Iussum judicandi See iudicaee iubexe. 

Iusta causa. A just ground (cause). It is stressed 
as a requirement for some legal acts (adopdon, manu- 
mission) or for the exempdon from guardianship and 
public charges (munera). Iusta causa is pardcularly 
important in connecdon with possessio, traditio and 
usucapio. —See possessio, t*aditio, usucapio, re¬ 
pudium. 

Collinet. Air! Foumier, 1929; J. Faure. Justa causa et 
bonne foi. These Lautam». 1936; J. G. Fuchs, Iusta causa 
traditionis. Basel, 1932. 

I ustae nuptiae. See nuptiae. 

Iusti dies. See dies iusn. 

Iusti liberi. Legitimate children born in a valid mar- 
riage (iustae nuptiae). 

Iustiniani Institutiones. See institutiones iusti- 

NIANI. 

Iustiniani novi A nanae introduced by Jusdnian for 
students in the first year of law schools. Simul- 
taneously the nick-name dupondii was prohibited. 
Kubier. RE IA, 404; Steinwenter, RE 10, 1309. 

Iustitia. Jusdce. A Roman definition of iustitia (D. 
10.1.1) says: “it is a constant and perpetual desire 
to render every one his due.” The sentence appears 
on the very beginning of Jusdnian’s Institutes.—See 
Inst. 1.1 ; D. 1.1. —See ius, ius naturale, aequitas. 
F. Senn, De Ia justiee et du droit, 1927; Donatud. AnPer 
33 (1921): Sokolowsld, Der Gerecktigkeitsbegriff , St 
Bonjantc 1 (1930); r. Lubtow. ZSS 66 (1948) 460; A. 
Careaterra. /. nellc fonti c nclla storia ici iir. tam, Bari. 
1949. 

Iusti tium. The suspensi on of the judidal acdvin* of 
the courts ordered by the highest magistrates with 
the approval of the senate because of an excepdonally 
cridcal situadon of the state, such as a sudden menaee 
of a war, violent riots ( tumultus) or a grave nadonal 
disaster. No sta tutes could be passed during iusti- 
tium. Therefore three plebiscites voted on proposal 
of a tribune Sulpicius (88 B.c.) during iustitium were 
annulled-by the consuis.—See senatusconsultum 
ultimum. 

Kleinfeller, RE 10; Cuq. DS 3. 779 and 2, 1407; De Rug- 
giero. DE 4; Btrger RE Suppi. 7. 413, no. 3; Lengle, 
RE 6A, 2484; Thomjen. CUIei 6 (1944). 
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Iustum matrimonium. Syn. iustae nuptiae; see nup¬ 
tiae. 

Iustum sacramentum. See iniustum sacramentum. 

Iustus. (Adv. iuste.) Conformable to the law (for 
instance, a judgment), jusdfied, excusable (iustus 
metus, error, iusta excusatio). —See iusta causa, 

NUPTIAE, IUSTI LIBERI, DOMINIUM IUSTUM, IUSTUM 
PBETIUM. 

Donatud. AnPer 33 (1921) 377; Albertario. Stuii 3 
(1936) 404. 

Iustus titulus. See usucapio. 

Iuvenes. Organizadons of youths (over fourteen) of 
senatorial and equestrian families for educadonal 
purposes and training in sports. Widespread in the 
Empire they were later recognized as collegia. 

De Ruggiero and Lo Bianco, DE 4; Ziebarth. RE 10. 
SuppL 7. 315; Balidon. OCD : Mohler. TAmPhilolAs 68 
(1937 ) 442; H. L Marrou. Histoire it Tciucation dans 
I"antiqutie, 1949, 398. 

Iuvenis. A young man. The term has no technical 
meaning; it refers to both impuberes (under four¬ 
teen) and minors (under twenty-five), more fre- 
quently to minors in an advanced age. Svm. adu¬ 
lescens. 

Berger. RE 15. 1862; Albenario. RendLomb 54 (1921) 
303 (= Studi 1, 1933, 513); Axelson, Mcl Marouseau, 
1948, 7. 

K 

K. Abbre\4adon for Kalumniator. See calumnia. 

Kalator. See calator 

Kalendae. The first day of a month. Kalendae usu- 
ally were fixed as the date for the payment of debts 
and interest. In the case of omission of the month 
whose Kalendae was set for payment (e.g.. in a testa- 
ment or stipulatio) the first day of die next month 
was understood. Omission of the year in a simple 
indicadon, such as "Kalendis Januariis,” the next 
January first was assum ed unless the intendon of the 
parties was apparent from other indicadons. January 
first was from 153 b.c., the day on which the magis¬ 
trates elected several months before entered. On 
the same day the annual edicts o i the magistrates 
whose terms expired lost their validity and those of 
their successors entered in force. 

Kal en darium. A regi st er of births in the iorm of a 
codex or a papyrus-roll where the declarations of 
birth were entered dailv alongside the recording on 
the white board (album) ; see professiones libero¬ 
rum. 

Schulz. JRS 32 (1942) 88 and 33 (1943 ) 57; Montevecchi, 
AegZ 8 (1948) 151. 

Kal en darium (calendarium). A debtbook of bankers 
and professional money-lenders in which they wrote 
the names of debtors and the sums and interest due. 
Munidpalides had also their 1Calendarium, and a 
spedal offidal. curator halendarii, was entrusted with 
the bookkeeping. There are some instances of the 
use of a kalendarium by private individuals. 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 



536 


(trans, amer. phil. soc. 


ADOLF BERGER 


Ohler. RE 10: Humbert, DS 1 ( calendarium- ); De Rug- 
giero, DE 2 ( calendarium) ; Kubler, ZSS 13 (1892) 156; 
R. Beigel, Rechnungstvesen tmd Buchfiihrung der Romer, 
1904, 141. 

Kyrillos. A famous professor in the law school of 
Beirut in the first half of the fifth century after Christ. 
Another jurist by the same name belongs to the epoch 
after Justinian’s codification. He wrote a valuable 
index (surnmai)') of Justinian’s Digest 
Berger, RE SuppL 7, 337. 

L 

L. Abbreviation for " libero“ ( = I acquit). See A. 

Labeo, Marcus Antistius. One of the most famous 
Roman jurists, contemporary with Augustus, pupil of 
prominent republican jurists, among them Trebatius. 
He was both teacher and writer. Among his works, 
which altogether amounted to 400 books, were col- 
lections of cases ( Pithana, Responsa, Epistulae), a 
commentary on the praetorian edict, a treatise on 
pontifical law. A progressive mind, original and 
courageous in his interpretadons, he appears fre- 
quently as a keen innovator, although in his polidcal 
ideas he was rather conservative. According to the 
tradition he was the founder of the '‘school” called 
later by the name of his follower, Proculus, Procu- 
liani. Labeo is the only jurist whose works which 
remained unpublished during his lifetime were edited 
after his death ( Posteriores, sc. libri) by an unknown 
writer and then in a shorter epitome by Javolenus. 
His father, Pacuvius Labeo, was also a jurist. 

Jors. RE 1, 2548, no. 34; Oresano, NDl 7; A Pernice, 
Labeo. Rom. Privatreeht rm rrstcn Jakrh. der Kaiserseit, 
1 (1873); Grosso, Quadeni di Roma 1 (1947) 335; 
Berger. BIDR 44 (1937) 96; Sami di Paola. BIDR 8-9 
(1948) 277; Schulz, History of Roman legal seienee 
(1946) 207. 

Lacus. A lake. ‘Tt has water permanently" (D. 
43.14.1.3). Navigation on public stagnant waters. 
such as lakes, ponds (stagna), channels (fossae), is 
protected by the same interdicts as that on public 
rivers.—See flumina publica, interdicta de 

FLUMINIBUS PUBLICIS. 

Berger, RE 9, 1636; De Ruggiero and Manarim», DE 4. 

Laedere. To injure, to hurt, to damage. “He who 
exerdses his right in jures no one (neminem laedit)." 
“Through agreements between private individuals 
rights of other persons cannot be impaired” (D. 
2.15.3 pr.).—See aemulatio, uti i ure suo. 

Laelius Felix. A jurist of the first half of the second 
post-Christian century, author of a little known com¬ 
mentary on the work of Q. Mudus Scaevola. 

Berger, RE 12, 416. 

Laesio enormis. A non-Roman term which refers to 
the sale of a thing for which the buyer paid less than 
half of its real value (nec dimidia pars veri pretii). 
In Justinian’s (postclassical?) law such a sale could 
be resanded at the request of the seller, but the 


buyer might keep the thing by supplementing the 
price paid to the full value.—See pretium iustum. 
Brassloff. ZVR 27 (1912) 261; Memial. Mei Cvnxrd 2 
(1912) 201; Andrich, RISO 63 (1919); Solani. BIDR 
31 (1921) 57; Levy. ZSS 43 (1922) 534; De Senardens, 
Mei Foumier (1929) 696; Scheuer, ZVR 47 (1932); 
Nicolau, RHD 15 (1936) 207; Albertario. St 3 (1936) 
401; Carrelli, SDHI 3 (1937) 445; R. Dekker*. La. U., 
Paris. 1937; Genzmer, Die antiken Grundlogen der l.e., 
Ztsehr. fur auslandisekes und inten i. Privatreeht 11 
(1937); Jolowicz, Reeueil en Phonneur de E. Lambert. 
1 (1938); Leicht, St Calisse 1 (1940) 37. 

Lance et lido. The search (perquisitio) for stolen 
things in the house of the accused person had to be 
made according to the Twelve Tables under certain 
formalities; the plaintiff was dothed only with a 
girdle (apron = licium) and he held a dish (lanx) 
with both hands. This mcasure exduded the possibil- 
ity that the pursuer might bring in the stolen goods. 
The procedure took place in the presence of witnesses. 
It feli into disuse early.—See furtum, furtum con¬ 
ceptum, FURTUM OBLATUM. 

F. De Visscher, Eludes de droit rom. 1931, 217; RabeL 
ZSS 52 (1932) 477; Polak. Svmbolae van Oven, 1946. 
253. 

LanciariL A military unit within the praetorian co- 
horts (see cohors) instituted by Diodetian. 

Mazzarino. DE 4. 

Lapidicina. A stone quarry. Juristically relevant is 
the question of who owns a quarry discovered in a 
land after it had been sold without the seller’s knowing 
of the quarry's existence. Generally stones are con- 
sidered as proceeds (fructus) of the land. 

Lapillus. See iactus lapilli. 

Lapis. A stone of any kind (a building stone, a mile- 
stone, a boundary stone, see terminus, even a gem, 
see gemma), ius lapidis eximendi = the right 
(servitude) to take stones from another's land (stone- 
pit).—See lapidicina. 

Laqueus. A rope. —See strangulatio, suspendere. 
Pfaff, RE 4. 

Lares. Tutelary deities of a household; in a broader 
sense, the household itself.— Lares collocare see do¬ 
micilium. 

Vitacd, DE 4. 

Largiri. To bestow, to donate, to give a liberal giit. 
The term is also applied to judidal remedies granted 
by the praetor, e.g., a restitutio in integrum. 

Largitas. (Frequent in imperial constitutions.) Lar- 
gess, giving a gift granting a benefit. Syn. largitio. 
Ensslin, RE 12. 

Largitio imperialis. A benefit, privilege, grace be- 
stowed by the emperor.—See comes sacrarum lar¬ 
gitionum, LARGITIONES. 

Largitionalis. Connected with the state treasury, fiscus 
(in the later empire). The term refers to all kinds 
of taxes and imposts paid to the treasury. 

Largitiones. The state treasury (= fiscus) in the later 
Empire; it is also called sacrae largitiones as depend- 
ing upon the control and disposal of the emperor. 
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exerdsed by a staft of imperial ofncers ( palatini, 
comitatenses ) under the direcrion of the comes sa¬ 
crarum largitionum. —C. 1223. 

Samocati, DE 4, 408. 

Lascivia. Wantonness, lasdviousness, negligence. Ic 
certain situarions it is considered as culpa and in¬ 
volves the responsibility of the person who neglected 
his dudes per lasciviam. 

Lata fuga. See interdictio locorum, exilium. 

Laterculum. An offidal register of all public ofnces 
and ofncers in the later Empire. It was kept and 
supervised by spedal offidals, laterculenses. 

Laticlavius, latidavus, latus clavus. See clavus, 

TRIBUXI LATICLAVII. 

Latifundia (lad fundi). Large estates owned by the 
sute ( populus Romanus), the emperor ( patrimonium 
principis), members oi the imperial family, or private 
individuals. Large private esutes were the charac¬ 
teri sdc fea ture of the agri cuitural economy in the last 
two centuries of the Republic. They were culdvated 
by gangs of slaves who under the Empire were grad- 
ually replaced by free labor and later by tenants who 
pracricallv became seris.—See coloni, patrocinium 
ST COEUM. 

Lecrivain. DS 3; Heichelheim, OCD; X. Mtnotilfo. Lati- 
fondi nella legislasione det”impero rom., 1906; P. Roux, 
La fucftion agratre en Italie. Le latifundium r„ 1910. 

Latina libertas. The legal sutus of latixi iuniani. 
—C. 7.6.—See also latinitas. 

Latini. The descendants of the populadon of andent 
Latium {Latini prisci), which was organized as a 
federadon of various smaller civitates. After its dis- 
soludon (in 338 b.c.), Rome entered into reladons 
with the civitates Latinae on the basis of agreements 
by which the)’ were given a rather privileged sutus, 
designated as ius Latii. Later, colonies were founded 
in Italy on the basis of ius Latii as civitates Latinae. 
The ddzens of these colonies were Latini coloniarii 
(coloniai Ladns). The Ladn colonies were granted 
internal autonomy. with their own legislarive and 
jurisdicdonal organs, but they were subject to the 
Roman iordgn policy, to financial obligarions to 
Rome. and to military service in wartime. Although 
legallv strangers {peregrini). they enjoyed some po- 
Krical rights in Rome. the right to vote in comitia 
tributa, acquisidon of Roman dtizenship through 
domidle in Rome. ius commercii with Rome, and 
the right to condude marriages with Romans, when 
speddcalh granted. The charter issued on the 
occaskm of the foundadon of a Ladn colony deter- 
mined the rights of its ddzens in each case. An 
im po rta nt advantage of the Latini coloniarii was the 
opportuniry to obtain Roman dtizenship (dther gen¬ 
era; iy or individuallv) for Services ren der ed to the 
Roman sute. Ladns who held offices in their own 
c om mu nitv easily became Roman ddzens. The ius 
Latii was a pardcularly favorable legal sutus, in a 
sense, an intermediate sutus between Roman dtizen¬ 


ship and the sutus of peregrini. —See latini iuniani, 

LEX LICINIA MUCIA. 

Strinwcnter, RE 10 {s.v. ius Latii ); Lecrivain. DS 3; 
Vitncd, DE 4 (Latium ); A. X. Sherwin-Whhe, OCD; 
idem, The R. citisenship, 1939; Wlassak, ZSS 28 (1907) 
114. 

Latini coloniarii. Cidzens of Ladn colonies founded 
by the Romans with the privileges of ius Latii. See 
latini. After the constiturion of Caracalla on Ro¬ 
man dtizenship, the status of Latini coloniarii ceased 
to exist.—See latinl 

Kornemann, RE 4, 514; Steinwenter, RE 10, 1267; Le¬ 
crivain, DS 3, 978; Beraardi, Studia Gkisleriana 1 (1948) 
237. 

Latini Iuniani. Slaves manumitted in violadon of die 
provisions of the lex aelia sentia and the lex 
iunia norbana conceming manumissions or in a 
form which was not recognized by the ius civile (see 
manumissiones praetoriae) became free but did 
not acquire Roman dtizenship, onlv Ladn status 
without polideal rights {Latini Iuniani). They had 
ius commercii and could acquire property by trans- 
aedons or uke it under a last will as heirs or legatees, 
but the)* had no right to make a testament, thdr 
property going to‘ the patron after their death. There- 
tore thdr situarion was characterized by the saying: 
“they live as iree men, but they die as slaves." They 
had no ius conubii with Romans. The status of 
Latini Iuniani was abolished by Jus tini a n .—See lati¬ 
nitas. iteratio in manumissions, senatusconsul¬ 
tum LARCIANUM, CAUSAE PROBATIO, SENATUSCON¬ 
SULTUM PEGASIANUM. 

Steinwenter, RE 12; Kubler, RE 18, 799; Vitucd, DE 4. 
446. 

Latini prisci (veteres). See latini. 

Latinitas. A term used by Justinian with regard to 
the sutus of Latini Iuniani which was abolished by 
him. Therefore he speaks of it as antiqua Latinitas. 
Svn. Latina libertas. —See rus latii. latini iuniani. 

Latinum nomen. All peoples {populi) oi Ladn origin 
(from andent Ladum). Socii nominis Latini = 
Ladn nari ons joined in alliance with Rome. 

Latio legis. Making, enacdng a law. 

Latitare. To hide in order to e scape a trial. Latitans 
is one who cannot be iound and summoned to couru 
The praetorian edict dealt writh per sons who frau- 
dulendy writhdrew from sight {fraudationis causa 
latitare) thus making impossible judidal proceed- 
ings against them. A remedy to enforce thdr appear- 
ance was the sdzure oi thdr property by the plainriff, 
authorized by the praetor {missio in possessionem rei 
servandae causa). 

G. Solaizi Cone orso dei creditori 1 (1937) 58. 

Latium. Often syn. writh ius Latii. Under die Prind- 
pate there is a distineri on between Latium maius and 
Latium minus. The former referred to the rights 
granted to colonies founded as coloniae Latinae out- 
side Italy, combined writh the concession of Roman 
dtizenship to a larger group of individuals than 
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Latium minus, in which only the munidpal magis 
nates and members of the munidpal coundl ( de¬ 
curiones) were rewarded \vith Roman dtizenship. 
Lecrivain, DS 3, 979; Vitucd. DE 4, 442; Monunsen, 
Juristische Schriften 3 (1907) 32. 

Latro (latrunculus). A robber, bandit, highwayman. 
A person kidnapped by a latro remains free and 
does not become his slave. His legal situarion re¬ 
mains unchanged, and the so-called ius postliminii 
which applies to Roman dtizens who became prisoners 
ot war, does not apply to him. In the earlier law a 
latro was treated like a thief unless his crime was 
combined with a graver one (murder or use of vio- 
lence, rir). Later, robbery ( latrocinium ) committed 
by a group of armed bandits became a spedal crime 
involving the death penalty by hanging (see fusca). 
—See GRASSATOR. 

De Ruggiero and Barbieri. DE 4; Dull and ilickwitz, 
RE SuppL 7 (s.v. Strassnraub). 

Latrocinari. To commit a latrocinium. 

Latrocinium. Highway robbery. 

Pfaff. RE 12; Dull, RE SuppL 7, 1239; Humbert and 
Lecrivain, DS 3. 

Latrunculator. A military (police?) offidal charged 
with the running down of highwaymen ( latrones, 
grassatores). The latrunculatores were stadoned at 
posts ( stationes) throughout the country.—See sta¬ 
tionarii. 

Latrunculus. See latro. 

Latus. (With reference to relarionship.) Cognatio ex 
latere = collateral relarionship Syn. ex transverso 
gradu, ex transversa linea ; ant. ascendentes, descen¬ 
dentes. 

Latus. (With reference to contracts and trials.) The 
party to a contract or to a trial. 

Latus. (Adj.) Broad, wide. Adv. late, latius, latis¬ 
sime. The terms refer frequently to the meaning of 
words and their interpretarion ("in a broader sense”). 
—See culta lata, lata fuga. 

Laudabilitas. An honorific ride of a high offidal in 
the later Empire (“excellency”). 

De Ruggiero and Barbieri, DE 4 (s.v. laudabilis ); P. 
Koch. Bysantinische Beamtentitel, 1903. 117. 

Laudare auctorem (laudatio auctoris). The buyer 
of a thing who was sued by a third person daiming 
the right of ownership in it, had to name the seller 
( laudare auctorem, syn. later nominare auctorem) as 
his predecessor in ownership. The latter was obliged 
to assist the buyer (liti subsistere) in the defense of 
his right against the daimant. A similar laudare took 
place when a non-owner of a thing (a depositee, a 
usufructuary) was sued by a third person for recov- 
ery of the thing. Here the defendant named the per¬ 
son in whose name he held the thing. It was the 
latter’s task to deiend his property. 

R Thiele. Die laudatio a. im r . R., 1900; M. Kaser, Eigen - 
tum und Besit:, 1943. 61. 


Laudatio funebris. A funeral orarion. Such orations. 
when delivered on behalf of a deceased offidal, were 
pronounced publiclv (pro contione) by a magistrate 
authorized for the purpose (laudatio publica), whereas 
on behalf of a private person a laudatio was delivered 
by a family member. 

Vollmer. RE 12. 992; Cuq, DS 2, 1399; De Ruggiero and 
Barbieri. DE 4; E. Galletier. Poesie funerairt romatne, 
1922; Crawiord. CU 37 (1941) 17; Durry. Revue de 
pkilologie 16 (1942) 10S. 

Laudatio. (In a criminal trial.) See laudatores. 

Laudatio Murdiae. A funeral orarion (or perhaps 
only a dedicatory inscriprion on a tomb?) of the first 
post-Chrisrian century, preserved on a tombstone. 
It contains an important secrion concemed with the 
testament of the deceased woman. Murdia. 

Recent edition: Arangio-Ruiz. FIR 3 (1943) 218 (Bibi.) : 
Weiss, RE 12; Fluss, RE 16, 659; De Ruggiero and 
Barbieri. DE 4, 474. 

Laudatio Turiae. An extensive inscriprion half pre¬ 
served with a laudatio funebris dedicated by a hus- 
band to his wife. The inscriprion contains predous 
details about marris ge, divorce, and the administra- 
tion of the sponses’ property. The inscriprion was 
written between 8 and 2 b.c. 

Recent edition: Arangio-Ruiz. FIR 3 (1943) 209 (BibL); 
Weis*. RE 12; Arangio-Ruiz. ASap 60 (1941) 17; De 
Ruggiero and Barbieri. DE 4. 474; Van Oven. RIDA 3 
(1949 ) 373; Lemosse. RHD 28 (1950) 251: Gordon, 
Amer. 1. of Archaeology 54 (1950) 223; M. Durry. Eloge 
funebre d'une matrone rom., 1950; Van Oven. TR 18 
(1950) 80. 

Laudatores. Wimesses in a criminal trial who testi- 
fied about the blameless life (laudatio) of the accused. 
Weiis. RE 12: Kaser. RE 5A. 1047; Messina. Rknsta 
penale 73 (1911) 292. 

Lectio. (E.g., constitutionis.) The text (oi an im- 
perial constiturion). Lectiones iuris = legal texts. 
Lectio Papiniani (in Justinian) = a text taken trom 
Papinian’s writings. 

Lectio senatus. Selecrion of the members of the senate. 
A Lex Ovinia (318-312 b.c.) vested the censors (see 
censores) with the discretionary power of the selec¬ 
rion of new members. Their first duty when they 
assumed the office was to establish a list of the sena- 
tors. They staned with the scruriny of the list of 
the actual members (high magistrates and ex-magis- 
trates) and excluded senators (senatu movere) they 
judged guilty of bad conduct. Then they filled any 
vacandes by appoinring new senators chosen trom 
among the prominent dtizens (optimi) ot the people. 
—See senatus. 

0’Brien-Moore, RE Suppi. 6, 686. 

Legare. (In dassical law.) To bequeath a legacy in 
the form of legatum. In the language of the Twelve 
Tables the term embraced ali kinds of testamentary 
disposirions, the institurion of an hdr (see heredis 
institutio) included.—See legatum. 

Legatarius. A legatee. one to whom a legacy in the 
form of legatum is left 
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Legatarius partiarius. A legatee who through a leg- 
acy ( legatum ) receives a fraction of the estate (not 
single things or a sum of money).—See partitio 
LEGATA. 

Legati- A mbassadors, both Roman legati sent abroad 
and 'those of foreign States in Rome. Foreign am- 
bassadors in Rome were inviolable ( sancti, D. 
50.7.18); they remained so even after dedaration of 
war against the country they represented. The 
Rornans granted thss pmilege to other countries and 
claimed it also for their ambassadors. The mainte- 
nance of intemational relations lay with the senate; 
it recdved foreign ambassadors and sent offidal mis- 
sions abroad. Under the Empire, however, the im¬ 
peror assumed these tasks. Roman ambassadors were 
sent to periorm spedal missions such as the dedara¬ 
tion of war (see fetiales), the condusion of peace 
or of particular treaties the settlement of a contro- 
versv between Rome and another state.—D. 50.7; 
C. 10.65. 

V. Pmnerstein. RE 12: Cagnat. DS 3: De Dominicis, 

KDI 7; Jacopi. DE 4; 0'Bnen-Moore, RE SoppL 6, 730; 

R. O. Jolliffe, Phases of cornption in R. admmittration, 

Diss. Qucago, 1919, 77; Krag, Die Smatsbotrn der rdm. 

Rrpublik, Diss. Breslaa, 1916. 

Legati. Members of provindal coundls; see concilia 

PROVINCIARUM. 

Cagnat DS 3, 1035. 

Legati ad census accipiendos. Spedal ddegates (of 
senatorial rank) sent by the emperor or the senate 
to senatorial provinces to conduct a census of the 
pop ulati on. 

Kobitschek, RE 3. 1919: v. Pre m er s tein. RE 12, 1149; O. 

Hirschfeld. Kaiterliehc yerwa/tunpsbeemte 1 (19051 56. 

Legati Augusti (Caesaris). Imperial ambassadors 
sent on a spedal mission. For Legati Augusti pro 
praetore, see legati pro praetore. 

V. Premerstein. RE 12. 1144; Solazzi. AG 100 (1928) 3. 

Legati coloniarum. See legati municipiorum. 

Legati decem. Ten delegates of the senate actmg as 
a coundl for a commanding general in the concluding 
of a peace treatv or in the organizing of a conquered 
territory. 

V. Premerstein, RE 12. 1141. 

Legati iuridici. (In provinces.) Ofndals sent by the 
emperor to provinces to assist the governors in thdr 
judidal activity. Thdr competente was primarily in 
the field of iurisdictio voluntaria (as the appointment 
of guardians), but they might be ddegated by the 
governor to examine and judge spedfic cases as his 
delegates.—See iuridici. 

V. Premerstein. RE 12. 1149; Jullian, DS 3. 715. 

Legati legionum. Legates of senatorial rank as-* 
signed regularly or only in war time to the legati 
Augusti pro praetore who were commanders of le¬ 
gi ons in the provinces, in order to assist them in 
military, administrative and judidal activity. 

Liebenam, RE 6, 1641; v. Prenerstein, RE 12, 1142. 1147. 


Legati munidpiorum (coloniarum). Ddegations sent 
to Rome by provindal munidpalities or coloni es in 
order to present complaints against (or praise for) 
the provindal governor or against a magistrate of the 
colony. Such missions came to Rome also to express 
some particular wishes or to dedare their loyalty to 
Rome or the emperor, on the occasi on of a happy 
evenL Generally they were composed of three 
per sons. 

Cagnat DS 3. 1036. 

Legati proconsulis. The provindal governor of a 
senatorial province, who had the rank of a proconsul, 
had a deputy, legatus proconsulis. The latter had 
jurisdiction only as far as it was ddegated to him 
by the governor ( iurisdictio mandata). His offidal 
dtle was legatus pro praetore and his imperium was 
of a degree lower ( pro praetore) than that oi the 
governor ( pro consule). He replaced the governor 
in the case of absence or death. These legates are to 
be distinguished from the legati Augusti pro praetore 
in imperial provinces. All legati pro praetore had 
the right to be preceded by five lictors with fasces, 
hence they were named quinquefascales. —D. 1.16; 
C. 1-35.—See provincia, iurisdictio mandata and 
the following item. 

V. Premerstein, RE 12, 1143; Lauru. AnMac 3 (1928) 92. 

Legati pro praetore. See the foregoing item. Legati 
Augusti ( Caesaris) pro praetore = governors of im¬ 
perial provinces appointed by the emperor for an 
indefinite period. They were representatives of the 
emperor who himself had the proconsular imperium 
and therefore thdr imperium was only pro praetore. 
— Legati Augusti pro praetore could be sent by the 
emperor to senatorial provinces but only for a spedal 
task. 

V. Premerstein. RE 12. 1144; Bersanetti, DE 4. S27; So¬ 
laai. AG 100 (1928) 3. 

Legatio. The office of an ambassador, a group oi dde¬ 
gates entrusted with a mission. The head of the 
group = princeps legationis. —D. 507; C. 10.65.— 
See legati, ius legationis, concilia provinciarum. 

Legatio gratuita. See legativum. 

Legatio libera. An ambassadorship granted by the 
senate to a senator to fadlitate his travel abroad 
in pereonal mattere. He did not assume any offidal 
duties. 

A. v. Premerstein, RE 14, 1185; Jacopi, DE 4, 508. 

Legativum. The expenses ai an ambassador, prima rily 
for traveling (viaticum). They were reimbureed 
unless the ambassador assumed the mission at his 
own expenses ( legatio gratuita). 

Legatum. A legacy. It is “a deduction from the 
inheritance” (D. 30.116 pr.) which according to the 
testatoris wish is given some person other than the 
heir. The legatee ( legatarius ) is legatarius partiarius 
when a fraedon of the inheritance is left to him (see 
partitio legata). Generally a legacy consisted oi 
a sum of money or one or more objects individually 
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designated (res singulae). A legacy in the form of 
legatum could be bequeathed onlv in a testament, 
and after the institution of an heir (heredis institutio ) 
becanse it was the heir who was charged with the 
payment of the legacy, and ali dispositions preceding 
the insdtudon of an heir were void. A legacy termed 
"after the death of the heir" was nulL For further 
details see the following items; for the form of a 
legacv called fideicommissum, see fideicommissum. 
D. 30. 31, 32; 37.5; Inst. 220; C. 6.37; 6.43.—See 

ACTIO EX TESTAMENTO, CAUTIO LEGATORUM NOMINE, 
ADEMPTIO LEGATI, TRANSLATIO LEGATI, COLLEGATARII, 
CONCURSU PARTES FIUNT, ANNUUM, ANNUA BIMA 
DIE, DIES CEDENS. 

Weiss. RE 1Z Hmnbert and Cuq, DS 3; De Crescenzio, 
NDl 7; F. Messina-Vitrano, L’elemento iello liberalitd e 
la natura dei legato, 1914; U. Coli. Lo sviluppo delta varie 
forme di legato. 1920; Gioffredi. DE 4; Donatuti BIDR 
34 (1925) 185; P. Vod, Teoria detfacquieto dei legato, 
1936; C A. Maschi Studi suWinterpretasione dei legati. 
Verba e voluntas, 1938; B. Biondi Successione testamen¬ 
taria. 1943, 267; M. Kaaer, Das altrom. Ius, 1949, 147; 
v. Bolla, ZSS 68 (1951) 5QZ 

Legatum alimentorum. See alimenta legata. 

Legatum annuum. A legacy under which the legatee 
had to receive every year a certam sum or a quandty 
of things during a period of time or ior life. The 
legatee must have the capadty of acquisition at each 
term when the payment is due.—D. 33.1.—See 

ANNUA BIMA DIE. 

Legatum debiti. A legacy by which a testator be¬ 
queathed his debt to the creditor. Such a legacy was 
valid only ii it contained an advantage for the creditor, 
by, for instance, rendering uncondidonal a debt that 
orginally was under a suspensive condition, or setting 
better terms of payment. 

B. Biondi, Successione testamentaria, 1943, 450. 

Legatum dotis. A legacy concerning the dowry. A 
husband might bequeath the dowry to his wife; if so, 
after his death the dowry was restored immediately 
to the wife. A pater familias who held the dowTy 
given to his married son might leave it to his son. 
—D. 33.4. 

B. Biondi, Successione testamentaria, 1943, 453. 

Legatum generis. A legacy of fungibles (see genus) 
and not of some individuaty designated thing (spe¬ 
cies). The legacy of a slave, without any further 
indication, was such a legacy. Normally the testator 
set in his testament who had to make the choice from 
among the things of the samc kind (slaves, horses) 
belonging to the estate: the heir, the legatee or a 
third person. The jurists did not agree about the 
solution in the case the testator did not entitle any 
person to make the selection. Apparently the rules 
varied according to the form in which such a legacy 
(legatum) was left. The Justinian law favored the 
choice by the legatee. 

B. Biondi, Successione testamentaria, 1943, 436. 


Legatum instrumenti. A legacy of a house or land 
with ali necessary appurtenances. See instrumen¬ 
tum, instructum. It was held generally that there 
were two legacies, one of the house (land) and an- 
other of the appurtenances. Hence if the testator 
sold the house without the instrumentum, the legacy 
of the latter remained valid. There is in the Digest 
an abundant discussion about the extension of the 
term instrumentum in connecdon with legacies. The 
pertinent problems concem the interpretation of the 
term from the point of view of the sodal and eco- 
nomic connecdon of the accessories (even per sons, 
slaves, professional CTaftsmen) wiih the prindpal 
thing. A legatum of a fundus instructus was the 
broadest type since ii embraced ali that served the 
owner's use (also food, provisions, fumiture. and the 
like).—D. 332. 

Legatum liberationis. A legacy by which a testator 
released a legatee who was his debtor, from the debt. 
—D. 34.3. 

De Villa, La liberatio legata nel dir. classico e giustiniaueo, 
1939; B. Biondi Successione testamentaria, 1943, 457. 

Legatum nominis. A legacy by which the testator 
bequeathed a debt due to him by a third person to 
the legatee. 

B. Biondi Successione testamentaria, 1943. 448; Anu 
Bonet, Rev. generol legislacion y jurisprudencia 187 (1950) 
60. 

Legatum optionis. A legacy naming several things 
among which, however, the legatee mav select oniy 
one (optare). The choice was (until Justinian) a 
stricdy personal right; accordingly, if the legatee died 
beto re making his selection, the legacy became void. 
Various innovations were introduced by Justinian. 
Syn. optio (electio) legata. —D. 33.5.—See exhibere, 

IUS VARIANDI, ELECTIO. 

Ciapessoni ACSR 1931, 3. 24; De Villa, StSas 11 (1934); 
Albertario, St 5 (1937) 345; B. Biondi Successione testa- 
mentaria, 1943, 440; P. Bolomey, Le leas d'option. L»n- 
sanne. 1945. 

Legatum partitionis. See partitio legata, lega¬ 
tarius PARTIARIUS. 

Legatum peculii. A legacy of a slave’s peculium, to- 
gether with the slave or without him. The legacy 
was void if the slave was manumitted or sold by the 
testator or if he died before the legacy was available 
to the legatee. When the peculium alone was be¬ 
queathed, it was understood deducto aere alieno, i.e., 
with the deducdon of what the slave owed to his 
fellow slaves, to his master, or to the latter’s children. 
—D. 332.—See peculium. 

B. Biondi Successione testamentaria, 1943, 447. 

Legatum penoris. A legacy of food provisions, of 
"what can be eaten or drunk” (D. 33.9.3 pr.). Such 
a legacy could involve the duty oi fumishing the lega¬ 
tee a certain quandty of provisions condnually through 
a longer period oi time (every month or year). The 
interpretation of the term penus and related expres- 
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sions is extensively discussed bv the jurists.—D. 335. 

-See LEGATUM ANNUUM, ALIMENTA LEGATA. 

Qerid. AG 73 (1904) 128; Guameri-Crtati, AnPal 11 
(1923 ) 259; B. Bion di. Successione testamentaria, 1943, 
463. 

Legatum per damnationem. A legacy expressed by 
the testator with the words: “my heir shall be obliged 
to give ( damnas esto dare). ...” Later other 
words were admitted (e.g., dare iubeo = I order my 
heir to give). This iortn of a legatum obligated the 
heir to fulfill the testator’s wish. In the case ot 
denial, the heir was condemned to double damages. 
—See SENATUSCONSULTUM NERONIANUM, SOLUTIO 
PER AES ET LIBRAM. 

Kubler. RE 18. 801; Thomas. RHD 10 (1931) 211; J. 
PaolL Lis infitiando crescit m duplum, 1933. 135; Voci, 
SDHI 1 (1935 ) 48; Koschaker. ConfCast 1940, 97; M. 
Kaser. Das altrom. Ius, 1949. 123; 154. 

Legatum per praeceptionem. A legacy expressed in 
the following form: “X shall take a thing before- 
hand.” The nature of this kind ot legatum was con¬ 
troversia! among the jurists. The problem was 
whether it could be applied only in the case of an 
heir to whom the testator wanted to leave a speci dc 
thing over and above his share in the inheritance or 
whether it could be left to anyone with the effect of 
a legatum per vindicationem. The second view 
prevailed. 

Legatum per vindicationem. A legacy lett with the 
words: ‘T leave. I bequeath (do lego) to X ” or 
(later) “let X take ( sumito, capito)” A legatee thus 
rewarded could claim the thing with rei vindicatio 
as its owner. This type of a legatum aiso raised some 
doubts among the jurists, in particular as to the 
m ornent when the legatee acquired ownership over 
the thing bequeathed.—See usucapio pro legato. 
Wlassak. ZSS 31 (1941) 196; S. Romano. SulTacguisto 
det l.p.Z'., 1934; P. Vod, Teoria dclVacquisto dei legato, 
1936; Amirante. lura 3 (1952) 249. 

Legatum poenae nomine relictum. A legacy left with 
the purpose of compelling the heir to do or not to do 
something by charging him with a legacy to be given 
to a third person in the case of non-fulfillment For- 
mallv it was a legacy under condition. In classica! 
law such a legacy was void; Justinian made h ad- 
missible, but it was null if the thing to be done by 
the legatee was immoral, illicit or impossible.— 
D. 34.6; C. 6.41. 

Marchi. BIDR 21 (1909) 7. 

Legatum rei alienae. A legacy of a thing not belong- 
ing to the testator. If the testator knowingly be¬ 
queathed such a thing. the legacy was valid: the 
heir was obliged to acquire the thing from the third 
person and deliver it to the legatee. Deci sions of 
the jurists were divergent if the third person did not 
want to sell the diing or demanded an exorbitant 
price. The opinion prevailed that the heir had to 
pay only the value of the thing to the legatee. 

B. Biondi. Successione testamentaria, 1943, 421; Orestano. 
AnCam 10 (1936). 


Legatum rei obligatae. A legacy by which the tes¬ 
tator bequeathed the legatee a thing belonging to the 
latter which he (the testator) or the heir held under 
a spedfic right (as a pledge, or in usufruct). 

Legatum servitutis. See servitus. —D. 33.3. 

Legatum sinendi modo. A legacy left with the fol¬ 
lowing iormula: “my heir shall be obliged to allow 
(sinere) that X take (e.g.) the slave Stichus and 
have him for himself.” Such a legacy could involve 
even things which belonged to the heir at the time 
oi the testator’s death. The heir was obliged to ful- 
fill the testator’s order; in the case of reiusal an actio 
( incerti) ex testamento lay against him. 

Ferrini, Opere 4, 217 (er 1900); N. O. D. Bammate, 
Origine et nature du legs sinendi modo, Laosanne, 1947; 
Cugia. Ser Ferrini 2 (Univ. Catt. MBano. 1947) 71; Kaser, 
ZSS 67 (1950 ) 320. 

Legatum sub modo. A legacy combined with a re- 
quest that the legatee perform a certain act.—D. 
35.1; C. 6.45.—See modus. 

Legatum supellectilis. A legam* of household goods 
(fumiture, utensils). Gold and silver goods are ex- 
duded. as are domestic animals. The limits of such 
a legacy are widely discussed bv the jurists.—D. 
33.10. 

Legatum ususfructus. A legacy of an usufruct 

F. liessina-Vitrano, Legato d'usufrutto, 1913; B. Biondi. 
Successione testamentaria, 1943, 346; Solazri, BIDR 49-50 
(1947) 393. 

Lege agere. To conduct a suit under a procedure 
established by a statute ( lex ).—See legis actio. 

Legere. To read. A written testaxnent must be legible 
(= legibile).. An illegible testament is void. A tes¬ 
tator could annui his testament wholly or in part by 
making it or a part of it illegible. 

Leges. Entries with the heaaing leges dealing with 
certain types or groups of sta tutes, concemed with 
the same subject matter (such as leges caducariae, 
leges agrariae, ete), iollow below, after the item 
lex (leges). 

Legibus solvere. See solutio legibus. 

Legio. A military unit originally composed of 4200 
iootsoldiers and 300 cavalrymen. The number of 
soldiers increased in the last century of the Republic 
to 6000; under the Principate it dropped to 5000. 
In the third century there were 30 legions totalling 
150,000 men. The Service in a legion lasted twenty- 
five years.—See veterani, cohors, centuria, mani¬ 
pulus, LEGATI LEGIONUM, TRIBUNI MILITUM. 

Passerini, DE 4; Ritterling-Knbhschek, RE 12; H. M. D. 
Parker. OCD; idem, The Roman legions, 1928. 

Legis actio. The earlest form of Roman civil proce¬ 
dure about which we are relativeh* well informed. 
Its characteristic feature was the use of prescribed 
oral formulae which were used in the stage of the 
trial before the magistrate (see in iure). Changes 
in the prescribed words by one of the parties might 
resuit in their losing the case. There were five legis 
actiones: sacramento, per iudicis arbitri postulatio- 
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nem, per condictionem, per manus iniectionem and 
per pignoris capionem (see the foliowing items). 
This form of civil procedure was later superseded by 
the formulary process with written formulae (see 
formula) which was the classical Roman procedure. 
The fundamental source on legis actio is Gaius’ Insti- 
tutes, completed in part by a few parchment sheets 
discovered in 1933, the so-called Gaius Florentinus 
(see institutiones GAl), which throws new light on 
some problems connected with the procedure under 
legis actio. 

Cuq, DS 3: Anon., NDl 7; Wlassak. Geriehtsmagistrat 
im gesetslichen Spruckvtrjakren, ZSS 25, 28 (1904. 1907) ; 
E. Weiss. Studien su dtn rdm. Rechtsquellen. 1914. 9: 
idem, BIDR 49-50 (1948) 191; G. Luzzatto, Procedura 
civ. rom. 2-L.a. 1948. 

Legis actio per condictionem. So termed from con¬ 
dicere = to give notice. At his first appearance be- 
fore the magistrale the daimant made a formal state- 
ment that the defendant owed him a sum of money 
or a spedfic thing. Two statute s (leges) oi an 
unknown date. Lex Silia and Lex Calpurnia, are 
mentioned in connection with this legis actio’, the 
first established the procedure when a fbced sum of 
money (certa pecunia) was daimed, the second in- 
troduced this legis actio for the recovery of any 
specinc thing( de omni certa re). After his formal 
statement the plaintiff summoned the defendant to 
confirm or to denv his statement. In the event of 
denial the plaintiff "gave notice” to the defendant to 
appear after thirty days before the magistrale in order 
to have a judge appointed. It is likely that beiore 
the appointment ot the judge the parties bound them- 
selves redprocally to pay one third of the sum or 
of the value of the object daimed, as a penalty in 
case of det eat in the triaL 

Kipp, RE 4. 847; Huabert and Lecrivain, DS 4. 386; 
Jobbe-Dural, 51 il Comit 1 (1926) 548; Levy, ZSS 54 
(1934) 308; Robbe. StUrb 13 (1939); M. Kaser, Das 
altrom. Ius, 1949, 284. 

Legis actio per iudicis arbitrive postulationem. In- 
troduced by the Twelve Tables for daims originating 
irom a verbal contract (sponsio—stipulatio) and for 
division of an inheritance among co-heirs. Later the 
applicability of this legis actio was extended to other 
litigations, in particular by a Lex Licinnia for the 
settlement of controversies between co-owners (actio 
commmuni dwidundo). The procedure was very 
simple: after the formal assertion of his claim by 
the plaintiff and the denial by the defendant a judge 
(iudex) or an arbitrator (arbiter) was appointed. 
Whether a private judge or an arbitrator (an ex- 
pert) was to be used, apparently depended upon the 
nature ot the claim. In the case of an incertum (an 
uncertain claim, not expressed in a fbced sum of 
money) and in di viso ry acdons an arbitrator may 
have been taken. 

Humbert. DS 4. 387; Levy. ZSS 54 (1934) 296: De 
Zulneta, JRS 26 (1936) 174; Frero, St Ftrrara 1 (1943) 
and SDHI 9 (1943) ; Kaser, Das Altrom. Ius (1949) 250. 


(trans, amer. na., soc. 

Legis actio per manus iniectionem. This legis actio 
was a form of a personal execution on the debtor ior 
spedfic claims. Its name comes from a svmbolical 
seizure of the debtor by the creditor by the laying of 
a hand (manum inicere) upon him. This form was 
applied against a debtor who within thirty days after 
a judgment passed in a proceedings by legis actio 
sacramento, per condictionem, ot per iudicis postula¬ 
tionem, did not fulfill the judgment-debt. Summoned 
by the plaintiff, the debtor was compelled to go to 
court before the praetor where the plaintiff pro- 
nounced the solemn formula: "Inasmuch as vou have 
been adjudicated to pay the sum of . . . and vou did 
not pay, I lay my hand on vou for that sum.” If 
nobody intervened for the debtor as a guarantor 
(vindex), he was assigned to the creditor (see 
addictus). The vindex had to pay the debt or 
contest the judgment The personal execution was 
thus invalidated which was expressed by the locu- 
tion manum depellere ( = to push away the creditor’s 
hand).—See lex poetelia papiria, lex marcla, 

MANUS INIECTIO, VINDEX. 

Noailles. RHD 21 (1942) 9 (=F« et ku. 1948, 157). 

Legis actio per pignoris capionem. An extrajudicial 
legis actio through which the creditor took a pledge 
from the debtor’s property. This way oi execution, 
reminiscent of an andent form of self-help. could be 
applied even in the absence of the debtor and on days 
on which jurisdictional acti vi ty was in abevance (see 
dies nefasti). In the presence of witnesses the 
creditor pronounced a preseribed formula (certa 
verba) and took the object to his house. Only cer- 
tain privileged claims of a military ( see aes equestre, 
aes hordearium, aes militare) or sacral (see 
'hostia) nature were enforceable through this quick 
form of execution.—See pignoris capio, pignus. 

Lecrivain. DS 4 (s.v. pignus); Stemwenter. RE 20, 1235. 

Legis actio sacramento. Qualified as general (gene¬ 
ralis), i.e., it was available in am’ case for which no 
other legis actio was provided bv statute. The term 
sacramentum reveals the sacral origin ot the institu- 
tion (an oath which, in the case that the assertion 
of the party proved untrue. rendered the perjurer 
outlaw, sacer). In the developed stage the sacra¬ 
mentum was a sum of money. The respective amount. 
500 or 50 asses according to whether the object 
under litigation was of the value of one thousand 
asses or less, was deposited in cash (originally the 
sacramentum was probably paid m cattle). but later 
sureties were admitted who guaranteed the pay- 
ment of the sum in the case of defeaL When the 
controversy concemed the freedom of a man the 
lower sacramentum oi fifty asses was applied. The 
defeated party foridted the sacramentum as a penalty 
paid to the treasury (not to thfe adversary). The 
origin of the sacramentum remains obscure in the ab¬ 
sence of any reliable source. Only in Gaius’ Institutes 
is some information on the procedure under the legis 
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actio sacramento preserved, but it concems only 
actiones in rem (vindicationes ). Ii the object was 
a movable, it had to be carried or led into court; 
if bigger tbings, land or a building, were involved, 
a small piece thereoi was brought before the praetor. 
In controversies over a flock one animal sufnced or even 
a bunch of hasr Both the daimant and the defendant 
performed symbolic gestures over the thing, pro- 
nounced prescribed formulae asserting their right of 
ownership under Quiritary law (ex iure Quiritium), 
and challenged one another by the sacramentum. The 
judge’s final decision concemed the question “whose 
sacramentum was iustum and whose iniustum” by 
which the litigation was settled.—See iniustum 
sacramentum , lex pina vi a, tpfsviri capitales, 

CENTUMVIRI, PRAEDES SACRAMENTI. 

Klingmuller, RE IA, 1668; Cuq. DS 4. 9S2; Berger, OCD 
(j.r. sacramentum) ; v. Mayr, Mei Girard 2 (19121 177; 
E. Weiss, Studien su den rom. Recktsqvellen, 1914. 9; 
idem, Fsekr 0. Peterka. 1927, 67; Nap. TR 2 (1921) 290; 
Juncker. Geddehtnissekr. fur Seekel, 1927, 242; H. Levy- 
Brnhl. Quelques problemes du tris oneien dr. rom.. 1934. 
174; F. De Martino. La aiurisd isions, 1937, 44; Kaser, 
Fsekr Wenger 1 (1944) 108; idem. Des altrdm. Ius, 1949, 
possim; Meylan, Mei F. Guisan, Lausanne, 1950; Levy- 
Bruhl. RIDA 6 (1951) 83. 

Legislator. Justinian frequently refers to the dassical 
jurists as legislators (also legum latores). 

Legis vicem obtinere. To have the same legal force 
as a statute, to take place of a statute. A neat dis- 
tinction is made between a statute (lex) and an 
enactment equal in iorce to a statute (quod legis 
vicem obtinet). 

Legitimatio. (Terra unknown in Roman juristic lan- 
guage.) The changing of the satus oi an illegitimate 
child into that of a legitimate one. 

Blume. Tutane L R 5 (1931); A. Wehnatier, Die L. des 
ausserehelichen Kindes, Basel, 1940. 

Legitimatio per oblationem curiae. An illegitimate 
son was considered legitimate if his father gave him 
sufficient means to be a member of a munidpal council 
(decurio). Likewise an illegitimate daughter was 
treated as legitimate if the father gave her a sufficient 
dowry to enable her to marry a decurio. The purpose 
of these provisions. mtroduced in the later Empire, 
was to find candidat es for the decurionate with which 
considerable public charges were connected. The 
term oblatio curiae is also not Roman.—See curiales, 

ORDO DECURIONUM. 

Legitimatio per rescriptum principis. A privilege 
gTanted by the emperor in the forra of a rescript to 
the effect that a child bom in concubinage was to be 
considered legitimate as if it were bom in a valid 
marriage (iustae nuptiae). The institution is a 
creadon of Jusdnian. The privilege was granted at 
the request of the father if the mother was already 
dead or not worthy to be married. 

De Sario, SDHI 3 (1937) 348; H. Janean, De radrogation 
des liberi naturales, 1947. 


Legitimatio per subsequens matrimonium. Accord- 
ing to an innovarion introduced by Constantine, an 
illegitimate child bom in concubinage became legiti- 
mate through a subsequent marriage of the parents. 
The pertinent requirements were: the status of the 
mother as free-bora, the consent of the child and the 
absence of legitimate children. The last re stricti on 
was dropped by Jusdnian. 

White, LQR 36 (1920). 

Legitime, legitimo modo. In a way prescribed by the 
law, in the solernn torm prescribed by the ius civile. 
Riccobono, ZSS 34 (1913) 224. 

Legitimus. Lawful, legal, based on, or in accord with, 
the law, in pardcular with a statute (lex) or gen- 
erally, with the ius civile. In a iew connecdons 
legitimus directly refers to the Twelve Tables, as 
hereditas legitima, tutela legitima. In Jusdnian’s 
language legitimus appears frequently in interpolated 
texts where it replaced another dassical term; thus, 
e.g., tempus legitimum is used by the compilers to 
replace the terms which were hxed in earlier law 
and were changed by later imperial legisladon. For 
similar reasons in the expression usurae legitimae the 
adjecdve is interpolated for the fixed rate of interest 
as established in Republican and later legisladon.— 
See AETAS LEGITIMA, ACTUS LEGITIMI, IUDICIUM 
LEGITIMUM, PARS (PORTIO) LEGITIMA, FILIUS LEGITI¬ 
MUS, HEREDITAS LEGITIMA, TUTELA LEGITIMA, USU¬ 
RAE LEGITIMAE, SUCCESSORES LEGITIMI. SCIENTIA 
LEGITIMA, PERSONA LEGITIMA. 

Heumann-Seckel, Handlexikon, 9th «L 1914. 309; for 
interpolationi see Gaarneri-Gtati, IndicP (1927) 52 
(BibL). 

Lena (leno). A person who exerdses the profession 
oi a pander (lenocinium), an owner oi an ill-famed 
house. Juridically a lena (= procuress) who takes 
profit from other women’s prosdtudon is treated as 
a meretrix. Leno is also used of the husband of a 
lena who profits by her profession or of the husband 
who profits by his wife’s adultery, without taking 
steps for divorce. A man who married a woman 
condemned for adultery is considered a leno. Per sons 
guilty of lenocinium were branded with infamy and 
severdy punished.—C. 11.41.—See adulterium, 

MERETRIX, BALNEATOR. 

Kleinfeller, RE 12; Humben and Lecrivain, DS 3; Ae- 
cante, DE 4. 636; C Castello, In terna di matrimonio, 1940, 
117; Solazxi, SDHI 9 (1941) 193. 

Lenocinium. See lena, . 

Leonina societas. See societas leonina. 

Leontius. There were two Byzantine jurists by diis 
name; one, a prominent law teacher in Bdrut. son 
of Eudoxius and father of Anatolius, both renowned 
jurists; the other was the son oi the famous Byzan¬ 
tine jurist, Patridus. The second Leontius was a 
member of the commission which compiled the first 
edition of Justinian’s Code (see codex iustinianus). 
The two Leondi were often confused. 
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Berger. RE SuppL 7, 373 ; 37S; idem, One or two Leontiif, 
Bys 17 0944-1945), 1 (= BIDR 55-56, Suppi. Post - 
Bellum. 1951. 259). 

Levare. To levy, to collect and exact taxes. 

Levis. Light, mild. Frequently used in connection 
with crinies and punishments ( crimen, delictum, 
poena, castigatio, coercitio) indicadng the minor 
gravity. Analogous is the use of the adverbs levius, 
leviter, in particular wher a milder punishment is 
recommended. 

Levis culpa. See culpa lata. 

Lex (leges). The primary meaning of lex is that of 
a statute, law, passed in the way legally prescribed 
by the competent legisladve organs. According to 
an early definition lex is “a general order of the 
people ( populus) or of the plebeians (plebs) passed 
upon the proposal of a magistrate" (Capito in Geli. 
yoct. Att. 10202; Gaius Inst 12). The definition 
embraces legisladve acts of the popular assemblies 
(comitia) as well as those of the plebeian gatherings 
(concilia plebis) for the enactments of which a spe- 
cial term is coined, plebiscita. The disdncdon is sdll 
maintained by the jurist Gaius who (12) limits the 
term lex to “what the people order and decree,” 
reserving plebiscitum to “what the plebs orders and 
decrees.” These enactments by the whole people or 
by a part of it are covered by the term leges publicae. 
According to the Roman concepdon “the strength oi 
a statute is commanding, forbidding, permitdng, pun- 
ishing” (D. 1.32). Sta tutes are designated by the 
gendle name of the proposer (either of the consuis, 
a praetor, a tribune of the plebs) or proposers (both 
consuis), which somedmes gives rise to doubts as 
in the case of such common nam es of gentes as 
Cornelia, Julia. Sempronia. A characteristic feature 
of the leges publicae is that they never cover a broad 
legal neld. Thus there never was a law concerning 
the Roman consdtudon as a whole, or the private law 
or any division thereof, such as obligadons, succes- 
sion, etc. The leges publicae dealt with one single 
topic within any area of legal liie. As the items 
immediatelv following and the subsequent selecdon 
of more inter esting laws show, the statutory enact- 
ments were concemed with popular assemblies and 
voring, magis trades in Rome and the pro vinces, the 
senate and senatorial privileges, the priests and their 
duties, intemadonal reladons, Roman ddzenship, the 
provinces. mtmidpalides and colonies, agrarian prob- 
lems. iood supply, luxury, associadons, and selea 
quesdons of private law like guardianship, slaves, 
succession. interest, avii procedure, and penal law 
and procedure, etc. With the progress in the devel- 
opment of the law, lex is also referred to laws emanat- 
ing from other sources that have binding force for 
all, such as the edicts of the praetors, and decrees of 
the senate. although in discussions on the sources of 
law the leges sensu stricto, mentioned before, are dis- 
tinguished from the others. With regard to imperial 


consdtudons of which the jurist named al»ove speaks 
of them as “standing in the place of a lex ” (legis 
vicem optinent, Gaius 12), later dassical jurisis and 
imperial enactments call them leges directly. In the 
later Empire a new disdncdon arises. The imperial 
laws are opposed. as leges to iura ( = the laws origi- 
nadng from other sources). But the term leges often 
refers to the law as a whole without respect to its 
sources. The study of law or the knowledge of law 
is expressed by legum scientia, legum eruditio, and 
of the jurists of the dassical period Jusdnian speaks 
as legum auctores, prudentes, and the like. Even 
religious norms appear as lex, as lex Judaica, lex 
Catholica. The intrinsic idea of a lex as a binding 
ruie for the whole people or the people oi a smaller 
territory (lex municipalis) appears in the implica- 
tion of lex as a legal provision created within the 
sphere of private reladons between individuals. Their 
will, expressed either in a unilateral act or in bilateral 
agreements (contracts), gives rise to legal des be¬ 
tween the parties involved. With reference to trans- 
acdons, as, e.g., lex venditionis, locationis, donationis, 
etc., lex is a particular clause of the transacdon in 
question, a condition imposed upon the party who 
is interested in, or recetves profit from. the trans¬ 
acdon. The meaning of a condition appears dearly 
m phrases with ea lege ut, as, for i ns rance, wher. 
somebody donates a slave on the condition ea lege ut 
manumittatur, i.e., that the slave be manumitted. In 
the iollowing presentadon types of statutes or groups 
of laws referri ng to the same subject matter are noted 
under “leges,” while spedfic statutes appear under 
“lex.” —D. 12; C. 1.14.—See auctoritas senatus. 

ROGATIO, SANCTIO, DEROGATIO, OBROGATIO. RENUN¬ 
TIATIO LEGIS, ROGATORES, LEGITIMUS, FRAUS LEGI 
FACTA, MENS LEGIS, RATIO LEGIS, VOLUNTAS LEGtS. 
Weiw, RE 12; Cuq, DS 3: G. Longo. ND1 7; Treves. 
OCD; Hesky, Wiener Studien 1902. 541: Rotoodi. Leges 
publicae populi romani (Enciclopedia giuridica italiana 
1912); Peteriongo. Lex nel dir. rom. classico e nella 
legit Iasione ghutinienea. St m memoria di R. Micheis. 
Padova, 1937; Arangio-Ruiz, La regie de droit et la 
loi dans Fantiquite classique, L'£gypte contemporame. 
1938 (= Rariora, 1946, 231); F. r. Schwind. Zur frage 
der Publikation (1940) 21, 145; Cosenuni. Carattere della 
legislatione comitiale, AC 131 (1944) 130. For statutes 
of lesser importance omitted in the following list see Lex. 
RE 12 (Weiss, Berger) and Soppl. 7 (Berger) ; Cuq. DS 
3; RotondL Leges publicae (see above) and addidons in 
Scritti 1 (1922) 411. 

Leges agrariae. Statutes concemed with the distri- 
burion of public land (ager pubucus) which from 
the earliest times was considered state property. 
Through gratuitous assignment (adsignatio) plots 
of land were given to individuals or groups of cidzens. 
The Roman agrariam legislation is as old as Roman 
history, since the earliest assignment of land to the 
people is referred to the fotinder of Rome, Romulus. 
More than forty agrarian laws of the time of the 
Republic are known, some of them with the name of 
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their proposers. some simply as lex (agraria). A 
group oi leges agrariae is connected with the founda- 
ticm of new settlements (colonias). Political con- 
siderat;ons exerdsed a great infiuence on the agrarias 
legislation, radical agrarias reiorms were oftes intro- 
duced at the expenses oi the actual possessors who 
were deprived of their lasd, held through generations 
bv isheritasce, on behalf oi poor dtizens to whom it 
was assigned. Important agrarian legislation falis in 
the period of the tribunes Tiberius Sempronius Grac¬ 
chus (133 b.c.) and Gauis Sempronius Gracchus 
(123-122 b.c.). Until +4 b.c. some twenty agrarian 
laws were passed, whereas onlv two laws are known 
from the first century after Christ, the Lex Cocceia 
(under the emperor Nerva, 96-98) being the last. 
In Justiman's Digest two citations of a lex agraria 
appear. both in connection with the removal oi boun- 
darj- stones (termini motio). The notices on the 
earliest agrarian legislation are often not reliable. 
In an inscripdon a lex agkabia of 111 b.c. is pre- 
serrcd. 

Vancura. RE 12; De Ruggiero, DE 1, 733; Humbert, DS 
1 (apraria* /.); Pasquali. KD1 1 (aprariae /.) ; A. Ste- 
phensoa, Public -t.no. and aprarian laws of the R. Rtpublic 
(Baltimore, 1891); G. Rotondi, Leges publicae populi ro- 
mani, 1912, 94 (BibL); Corradi, St. ital. di filol. clas., 
1927; Terrosi, AG 97 (1927); J. Carcopino, Autour 
des Gracques 1928; Cardinali, Hist 7 (1933) 517; Balogh, 
ACRVer 2 (1951) 335. 

Leges caducariae. Statutes which istroduced inca- 
pacity oi certain per sons to take under a will and 
so-called caduca (mheritance becoming vacant be- 
cause of the incapacity oi the instituted heir). The 
most important leges caducariae are lex julia et 
fapia poppaea, and lex itJNiA norbana. —See 
CADUCA (Bibi.). 

Besnier, R1DA 2 (1949) 93. 

Leges censoriae. Conditions imposed by the censors 
in contracts conduded with tax-farmers (publicani) 
or collectors of other public dues as well as in sales 
or leases by auction through which state property was 
alienated or leased.—See leges contractus, lex 
VENDITIONIS. 

Cuq. DS 3, 1117; Plachy, BIDR 47 (1940) 91. 

Leges censui censendo. See census. 

Leges collegiorum. Statutes of assodations to which 
all members are subject The Twelve Tabies already 
granted the members of collegia (sodales) the right 
to set internal rules. 

Kornemann, RE 4. 415; Cnq, DS 3. 1110; Waltzmg, DE 
2. 369. 

Leges coloniarum, (de coloniis deducendis), muniri- 
pales (municipiorum). Statutes concerning the con¬ 
stituti onal organization of a colony (coloniae) or of 
a munidpality in Italy or in a province.—See lex 

COLONIAE GENETIVAE IULIAE, LEX MUNICIPALIS TA¬ 
RENTINA, MUNICIPIUM. 

Komemann, RE 4, 577. 


Leges comitiales. See leget rogatae. 

Leges consulares.. Statutes proposed by a consul. 

Leges (lex) contractus. (In private law.) Applied 
to all transacti ons between private individuals with 
regard to particular provisions of a spedfic contract. 
According to a saying of the jurist Ulpian (D. 
16.3.1.6) “contracts recdve a law (legem) by agree- 
ment (ex conventione) ,” which means that what is 
agreed upon by the parties to the co n t r act becomes 
law between them. In this mcaning lex is applied 
to various tvpes oi transacrions (mancipatio, venditio, 
locatio, depositum, donatio). In public administra- 
tion leges contractus is used of contractual provisions 
set by the magistrales in transacrions conduded with 
private persons in the interest oi the state, such as 
leases (leges locationis), sales (leges venditionis ), 
and the like. Since sudi transacrions were primarily 
in the competence of the censors, literary sources often 
speak of a lex censoria (see leges censoriae) with 
regard to rules imposed by the censors in such agree- 
ments. The term lex dicta also occurs on such 

° C *v?d£ S RE 1Z 2317; Cuq, DS 3, 1113.1116; V. A. Geor- 
geseu. Essai sur Vexpression lex eontr., Revista elasica 8 
(Bucbarest, 1936) ; idem, Essai d'une theorie generale des 
leges privatae, 1932; Buckland, RHD 17 (1938) 666. 

Leges datae. Laws issued by higher magistrales under 
the Republic, later by the emperor, for communities 
on the occasion of their incorporarion into the state. 
They are not voted in popular assemblies, imlike the 
leges rogatae. —See lex municipalis tarentina. 
Wom, RE 12, 2317; Cuq, DS 3. 1119; De Villa. KDl 7; 
McFayden, L~d. as a souree of imperial authority, Wash¬ 
ington linio. Studies, 1930. 

Leges datae. (In the provinces.) Charters given to 
provindal aries malring them free (civitates li¬ 
berae) . They were revocable by the authority which 
granted them or by the legislarive bodies in Rome. 

Leges de censoria potestate. Laws passed by the 
comitia centuriata every five years invesring the cen¬ 
sors with their magisteria! power.—See censores. 

Leges de imperio. Under the Republic the investment 
of higher magistrates with the magisterial imperium 
was achieved by a statute passed in the curial as- 
sembly (lex curiata). Under the Principate the 
sovereign power is transferred to the emperor (prin¬ 
ceps) by a similar act, lex de imperio, with the ap- 
propriate constitutional modificarions. This was prac- 
riced at least during the first century. The statute 
conferring the sovereignty on Vespasian is preserved 
in a large part; see lex de imperio. —See also 

IMPERIUM. 

Rosenberg, RE 9, 1206; Siber, ZSS 57 (1937) 234; Met- 
jina-Virrano, St Bonfantt 3 (1930) 253. 

Leges decemvirales. See lex duodecim tabularum. 

Leges dictae. (From legem dicere.) A conceprion 
common to both private and public law. With ref- 
erence to private persons they comprise dispositi ons 
settled in a last will or a contract by which a certain 
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legal situadon or character is imposed on a thing by 
its owner. One also speaks in such cases of lex suae 
rei dicta. Leges dictae is used also with regard to 
dauses settled in a contract conduded by the cen¬ 
so rs on behalf of the state; see leges censoriae, 
leges contractus. Finally, leges dictae are the 
rules imposed by the emperor in the administration 
of his private property. 

Leges divinae (humanae). See ius divinum—hu¬ 
manum. 

Leges edictales. Laws emanating from imperial edicts. 
—See EDICTA PRINCIPUM. 

Leges frumentariae. Laws concemed with the dis- 
tribution of grain.—See frumentum, frumentatio, 

LEX SEMPRONIA FRUMENTARIA, LEX CLODIA FRUMEN¬ 
TARIA. 

Rostowzew, RE 7, 172 Cardinali, DE 3, 229; Humbert, 
DS 2 (s.v. frum /.) ; Van j er ehem, Les distributioni de 
bli a Ia plebe romame sous r Empire, Genere, 1939. 

Leges geminae (geminatae). In the literature the 
excerpts from jurisoc writings or imperial consti- 
tutions which are preserved twice in Justiniani codi- 
ficadon are so called Despite Justiniani order to 
avoid repeddons there is in the Digest a considerabit 
amount of leges geminae derived from the works of 
the same author or different authors. 

May, Mil Gerardm, 1907, 399; F. Scfaulz, Emfuhrung m 
das Studium der Digesten, 1916, 45. 

Leges generales. In the later Empire imperial enact- 
ments of a general character. 

Leges imperfectae. See leges perfectae. 

Leges iudiciariae. Statutes concemed with the organi- 
zadon of the courts and judidal procedure.—See 
LEX AURELIA. 

Lecrivain. DS 3 (s.v. iudiciariae /.) ; Fraccaro, RendLomb 
52 (1919) 335. 

Leges latae. See leges rogatae. 

Leges lucorum. Sylvan statutes. Some of them are 
preserved in inscripdons. 

Arangio-Ruiz, FIR 3 (1943) 221 

Leges minus quam perfectae. See leges perfectae. 

Leges municipales (muniripiorum). See leges co¬ 
loniarum. 

Leges perfectae. Statutes which forbid certam trans¬ 
acti ons with the sancti on that acts performed in viola- 
don are void. AnL leges imperfectae — laws without 
any sanedon at ali. There is also a category of leges 
minus quam perfectae which threaten only the vio¬ 
lator with a penalty, but do not invalidate the act 
itself.—See sanctio. 

F. Senn, Leges perfectae, etc., 1902; G. Bavier», Scritti 
giuridici 1 (1909); Gioffredi, Arckmio penale 2 (1946) 
177. 

Leges publicae. Laws passed by the vote of the people 
in a popular assembly or by the plebs in a plebeian as- 
sembly. Syn. leges comitiales, leges rogatae. —See 
LEX, LEGES ROGATAE. 

Gioffredi, SDHl 13-14 (1948) 59. 


[trans, amer. pbu.. soc. 

Leges regiae. Laws attributed to the kings of Rome, 
Romulus, Numa Pompilius, and their successors. 
They are primarily concemed with sacral law. Their 
existence is highly quesdonable. although according 
to tradidon the so-called Ius Papirianum is suppo sed 
to have been a collecdon of the legis regiae. —See 

PAPIRIUS. 

Stemwenter, RE 10. 1285; BibL; G. Rotondi. Leges publi¬ 
cat pop. Rom. 49; E. Pais, Ricercke sulla storia e sui dir. 
pubbl. di Roma 1 (1915 ) 243; Carcopino, Mei. d'arche- 
ologie et (Thist. de FEcole franc. de Rome 54 (1937) 344; 
Kaser, Das altrdmiscke Ius (1949) 43; C W. Westrop. 
Introduction to early R. law, 4, 1 (1950) 57; Coli, SDHl 
17 (1951) 111. 

Leges rogatae. Statutes which are passed by vote of 
one of the popular assemblies upon the proposal 
(rogatio legis) by a higher magistrate. Syn. leges 
comitiales. Ant. leges datae. 

G. Rotondi, Scritti 1 (1922) 1; Cosentini. AG 131 (1944) 
130. 

Leges Romanae barbarorum. Called in the litera¬ 
ture the codificadons made for the use of the Roman 
populadon in the territory o i the former Western 
Roman Empire after its decay. 

Berger, RE 12, 1185. 

Leges sacratae. Laws for the violadon of which the 
offender is outlawed (sacer). The statutes on the 
inviolability of the plebeian tribunes fall in this cate¬ 
gory.—See LEX ICILIA, LEX VALERIA HORATIA, SACRO¬ 
SANCTUS, SACER. 

Lengle, RE 6A, 2461; Cuq, DS 3. 1173; Kiccolini, Hist 2 
(1928); Groh, St Riccobono 2 (1935) 5; T. Altheim, Lex 
sacrata (Amstertiam, 1940). 

Leges saeculares. The term occurs only in the dde 
of the so-called liber syro-romanus. 

Leges saturae (per saturam). Statutes dealing with 
heterogeneous subject matters. Such statutes were 
forbidden in the earlier law. The prohibidon was 
renewed by the Lex Caecilia Didia of 88 B.c. 

Leges sumptuariae. See sumptus. 

E. Giraudias, Etudes hist. sur les lois sumptueires, 1910. 

Leges ta b ellariae. Statutes referring to vodng in 
popular assemblies through tablets (tabellae). —See 

LEX CASSIA, GABINIA, MARIA, PAPIRIA. 

Humbert and Lecrivain, DS 5, 5. 

Leges tribuniciae. Statutes proposed by plebeian 
tribunes. 

Weiss, RE 12, 2416; Cuq, DS 3. 1174. 

Leges viariae. See viae. 

Lex Acilia de intercalando. (Of 191 b.c. on inter- 
calary days.) See intercalare. 

Berger, RE SuppL 7, 378; G. De Sanctis, Storia dei Ro¬ 
mam, 4. 1 (1923) 378. 

Lex Acilia repetundarum. (123 B.c.) This is one 
of the best known statutes on repetundae because 
it is preserved in large part in an inscripdon which 
is generally considered to be the Lex Acilia. 

Berger, RE 12. 2319 (BibL); Kleinfeller, RE IA, 605; 
Riccobono, FIR 1* (1941) 74; De Ruggiero, DE 1. 41; 
E. H. Warmington. Remotas of ancient Latin 4 (1940) 
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316; Fracearo, RtndLomb 52, 1919; Chroust and Murphy, 
Sotre Dame Launer 24 (1948) 1; Sherwin-White, JRS 
42 (1952 ) 47. 

Lex Aebutia. (Of uncertain date, between 199 and 
126 b.c. or even later.) Connected with the reform 
of the civil procedure. It abolished the lecis ac¬ 
tiones —except for the centumviral court and in the 
case of damnum infectum —and introduced the for- 
mulary procedure. The reiorm was completed by 
two statutes of Augustus ( leges Iuliat iudiciariae). 
The Aebutian reform served to generalize the iormu- 
lary procedure which was doubtless known earlier 
and practiced in trials between foreigners.—See for¬ 
mula, CENTUMVIRI. 

Berger. RE SuppL 7 (BibL); G. Longo, SD1 7, 829; 
Radio, TulLR 22 (1947) 141; Kaser, St Albertario (1952) 
3. 

Lex Aebutia. (On extraordinary magistrades, about 
150 B.c. ?) Anyone who proposed the institution of 
an extra ordinary magi strate could not himself be 
elected to that office. A later lex Licinia of un- 
known date dealt with the same matter. 

G Rotondi, Leges publicae pop. Rom., 1912, 290. 

Lex Aelia Sentia. (aj>. 4.) Completed the restric¬ 
ti cms on manumissions introduced by the LEX fufla 
caninia. It prohibited any manumission to the 
detriment oi the creditors of the slave’s master and 
nxed minimum age limits both for the manumissor 
(twenty vears) and the slave (thirty years). Ex- 
cepdons were admitted when the reason for the 
manumission was particularh* justified and was ap- 
proved by a spedal commission ( consilium ) ap- 
pointed for these maners. Slaves manumitted against 
the rules oi the statute became latiki iuxiani, and 
in certain cases (previous conviction of a crime) they 
received the lowest degree of freedom, that of dedi¬ 
ticii. —D. 40.9.—See manumissio, dediticii ex lege 

AELIA SENTIA. 

Leonbard. RE 12, 2321; Cuq, DS 3, 1127; Longo. ND1 7, 
830; Schola. ZSS 48 (1928) 263; A. M. Duff, Freedmen 
m the earlv Romar. Emptre (1928); Acta Divi Augusti 
1 (1945) 205 (BibL); Weiss, B1DR 51/2 (1948) 316. 

Lex Aemilia. (On censorship, 367 b.c) Limited the 
duration oi the censor's activity to 18 months. 
Knbhschek. RE 3. 1906; Hnmben. DS 2, 992; G. Rotondi, 
Leges publicae pop. Rom. 1912, 211. 

Lex Aemilia sumptuaria. (Oi 115 b.c) One of the 
most drastsc sta tutes against luxury. It did not deal 
with expenses for banquets, but fixed “the kind and 
limits oi meals” ( genus et modus ciborum). —See 
SUMPTUS. 

K ubi er, RE 4A, 905. 

Lex agraria. (Of 111 a.c) Perhaps idendeal with 
Lex Baebia agraria, was an agrarian law conceming 
the distribution of the ager publicus in Italy and 
Africa. It is espedallv important because, partly 
preserved in an inseription it contains valuable infor- 
mation about the nature and structure of agrarian 
laws.—See acer privatus vectigalisque. 


Vancura, RE 12, 1182; Riccobono, FIR 1* (1941) 102; L 
Zancan, Ager publicus, 1935; Boaza, La possessio de IT ager 
publicus, 1939, 33; E. H. Warmmgton, Remams of ancient 
Lotin 4 (1940) 370; Kaser, ZSS 62 (1942) 6. 

Lex Alearia. (204 b.c.?) Prohibited gambling with 
dice. The name of the proposer is unknown.—See 

ALEA. 

G. Rotondi, Leges pubi. pop. Rom. 1912, 261. 

Lex Anastasiana (leges Anastasianae). Jusdnian 
uses the name lex Anastasiana for certain important 
constitutions of the emperor Anastasius (491-518). 
According to one of them the cessionary of a creditor 
could not demand from the debtor more than he 
himself paid to the creditor. See cessio. Another 
innovat! ou of Anastasius was the emandpadon of a 
person irom paiernal power by means of a rescript 
of the emperor and the admission of emandpated 
brothers and sisters to an intestate inheritance equally 
with those not emandpated.—See redemptor litium. 
F crrini . NDl 7 (legge A.). 

Lex Antia sumptuaria. (71 b.c.) Limited the sums 
that could be spent ior banquets and prohibited (with 
some excepti ons) magistrates and magisterial candi¬ 
dares irom accepdng invitadons to banquets.—See 

SUMPTUS. 

Weiss, RE 12, 2324; Kubler, RE 4A, 907; G. Rotondi, 
Leges pubi. pop. Rom. 1912, 367. 

Lex Antonia de Termessibus. (71 b.c.) Granted the 
adzens of Termessus (Pisidia) the privilege of being 
“free, friends and allies of the Roman peopie” as a 
reward for help in dme oi war. The law is epigraphi- 
callv preserved. 

Weiss. RE 12. 2325; Heberdey, RE 5A, 749; Riccobono, 
FIR 1* (1940) 135 (BibL); Kaser, ZSS 62 (1942) 63; 
D. Magie, Rom. rule in Asia Minor 2 (1950) 1176. 

Lex Antonia. (On dictatorship, 44 b.c) Issued on 
the proposal of the triumvir Antonius, abolished the 
institution of the dictatorship.—See lex vibla. 

Lex Apuleia de maiestate. (About 103 x.c.) The 
first statute on crimen maiestatis. 

Berger, RE 12, 2325. 

Lex Apuleia de sponsu. (Date not known exactlv, 
aher 241 x.c) Introduced a kind of parmershlp 
among su reti es ( sponsores , fideipromissores). Any 
one oi them had an aedon against the others for 
what he paid to the creditor more than his proper 
share. See adpromissor. Later statutes, Lex Furia 
and Lex Cicer eia. made further provisi ons c onc e m ing 
these kind s oi suredes. 

Weiss, RE 12, 2325 and 3A, 1855; Cuq. DS 3. 1129; G. 
Rotondi, Leges pubi. pop. Rom. 1912, 246; C Apple* o& 
ZSS 26 (1905) 3; E. Schlechter, Contrai de socitte, 1947, 
290. 

Lex Aquilia. (Of die second half of the third cen- 
tury b.c.) A statute con ce med with the damage done 
to another’s p ro perty. It abrogated the earlier legis- 
ladon on the matter, induding some spedfic cases 
which were mendoned in Twelve Tables. It set 
genera! rules of liabilitv for damage caused by killing 
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another s slave or domestic four-footed animal ( quad¬ 
rupes pecus) or by damaging his property by break- 
ing, burning or spoiling. The loss inflicted on the 
owner must be the resuit of a wrongful act ( damnum 
iniuria datum ; iniuria is here synonymous with non 
iure), i.e., there must be no lawful excuse for what 
was done, as there would be, for instance, in the case 
of justifiable self-defense or of an order of a magis¬ 
trale. The damage must be phvsical and resuit 
directly from a corporea! act {corpore). Mere omis- 
sion creates no liability under the statute. The origi- 
nal provisions of the lex Aquilia were extended by 
the acti vi tv of the jurists and of the praetors to cases 
not considered by the law. The actio legis Aquiliae 
became available either as an actio utilis (quasi ex 
lege Aquilia) or as an actio in factum "following the 
model of the actio legis Aquiliae” (ad exemplum 
legis Aquiliae, D. 92.12) in cases lying far beyond 
the original statute. In Justiniani law it acquired a 
more general applicability, the striet rules of the lex 
Aquilia having been superseded by larger conceptions 
with regard to the persons to whom it became accessi- 
ble (not only to the owner of the damaged property 
as in the original law), the kind of damage and the 
degree of negligence on the part of the wrongdoer. 
A characteristic feature of the actio legis Aquiliae was 
that the deiendant who denied his liability had to pay 
double damages if condemned; see us infitiando. 
The second chapter of the lex Aquilia had nothing 
to do with physical damage. It gave the primary 
creditor a remedy against a co-creditor ( adstipulator) 
who fraudulentlv released the debtor from his debt. 
—InsL 4.3; D. 92; C. 325. 

Taubenschlag, RE 12; Ferrmi, NDl 6, 680; Longo, ND1 
7, 831; C. H. Monro, Dig. 92 Ad legem Aquiliam (1898); 

E. Lery, Konkurrens der Aktionen 2.1 (1922) 178; Ro¬ 
tondi Teorie postclassiche ruit actio M. (= Serit ti 2. 
411); Jolowicz, LQR 38 (1922) 220; Kunlcel, ZSS 49 
(1929) 161; J. B. Thayer, Lex A., Cambridge. Mas», 
1929; v. Beseler, ZSS 50 (1930) 25; J. Paoll Lis infitiando 
crescit, 1933, 84; Giffard, RHD 1933; Arno, CentCodPav 
1933; idem, BIDR 42 (1934) 195; Carrelli. RISC 9 
(1934) 356; Daube, LQR 52 (1936) 2S3; Bernard. RHD 
16 (1937) 450; De Visscher, Symbolae Van Oven 1946, 
307; Condanari-Michler, Ser Ferrini 3 (Mflan. Univ. 
Sacro Cuore. 1948) 95; Daube, St Solassi. 1948. 93; 
Macqueron, Annales Fac. Droit d'Aix-en-Pnrcenct , 1950; 

F. H. Lawson, Negligence m the Civil Law. 1950; Al- 
banese. AnPal 21 (1950); SasfiUppo, AnCat 5 (1951) 127. 

Lex arae. See ara. 

Lex Ateraia Tarpeia. (454 b.c?) This and a later 
Lex Menenia Sextia (452 b.c) established the high- 
est limits for fines imposed by the magistrates; see 
multa: two sheep and thirty oxen. Another statute 
dealing with the same subject matter was the lex Iulia 
Papiria. 

Lengle, RE 6A, 2454; HeUebrand, RE Suppi. 6, 1544. 

Lex Atia. (63 b.c.) See lex domitia. 

Lex Atilia. (Of the end of the third century b.c?) 
Dealt with the appointment of a guardian by the 
competent praetor if no guardian was nominated in 


a last will or designated by the law. The appoint¬ 
ment by the magistrate = datio tutoris. A guardian 
appointed in accordance with the lex Atilia was called 
TUTOR ATILIANUS. -Inst. 120. 

Taubenschlag, RE 12, 2330; H. Kruger, ZSS 37 (1916) 

290; Schulz. St Solassi, 1948, 451. 

Lex Atinia. On stolen things (second century B.C.), 
excluded res furtivae (= subreptae) from usucapio. 
—See SUBRIPERE. 

Berger, RE 12, 2331; P. Huvelin, Le furtum. 1915, 255; 

Daube, CambU 6 (1938) 217; M. Kaser, Eigentum and 

Besits, 1943, 95; Marky, BIDR 53-54 (1948) 244; F. De 

Visscher, Nouvelles Eludes, 1949, 183; t. Liibtow, Fsckr 

Schuls 1 (1951) 263. 

Lex Atinia. On plebeian tribunes (102 b.c.), was con- 
cerned with the admission of the plebeian tribunes to 
the senate. 

G. Rotondi. Leges pubi, populi Rom. 1912, 330. 

Lex Aurelia de ambitu. (70 b.c.) Introduced the 
penalty of ten-vear ineligibility for a candidate guilty 
of ambitus. 

Berger, RE 12, 2336. 

Lex Aurelia iudidaria. (70 b.c) Broadened the 
hitherto exclusive privilege oi the senators to be 
judges in judidal trials by admitdng persons of 
equestrian rank ( equites) and tribuni aerarii. 

Weiss, RE 12, 2336; Girard, ZSS 34 (1913 ) 303. 

Lex Aurelia. (On tribunes, 75 b.c.) Admitted former 
tribunes of the plebs to magistracies from whidi the 
dictator Sulla had excluded them; see lex Cornelia 
on tribunes. 

G. Rotondi Leges pubi, populi Rom. 1912. 365. 

Lex Caecilia Didia. Renewed the prohibition of leces 
saturae and the provision of trinundinum between 
the publicadon of a project of a statute and the vote 
on it—See promulgare, nundinae. 

Liebenam. RE 4, 695; G. Rotondi loc. cit. 335. 

Lex Caelia. See lex cassia. 

Lex Calpurnia de ambitu. (67 b.c.) See ambitus. 

Lex Calpurnia de legis actione per condictionem. 
An early statute (later than lex silla, after 204 b.c) 
which made the procedure of legis actio per con¬ 
dictionem available for daims of a definite thing 
(certa res). —See lex silia, legis actio per con¬ 
dictionem. 

Lex Calpurnia de repetundis. (149 b.c.) See repe¬ 
tundae, QUAESTIONES PERPETUAE. 

Berger, RE 12. 2338; Ferguson, JRS 11 (1921) 86. 

Lex Canuleia. (445 b.c.) Pennitted marriage (ius- 
tum matrimonium) between patridans and plebeians. 

Berger. RE 12. 2339 (BibL); Longo. NDl 7. 832; H. 

Siber, Die piebcischen Magistraturen, 1936, 46. 

Lex Cassia. (On plebeians, 45 b.c) Conceded their 
admission ( adlectio) to the patridate. A similar 
statute was the lex Saenia of 30 b.c 

Schmidt, RE 1, 368; G. Rotondi Leges pubi, populi Rom. 

1912, 426. 

Lex Cassia. (On senators, 104 b.c) Excluded from 
the senate individuals condemned or deprived of 
imperium by popular vote. 
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Lex Cassia tabellaria. (137 b.c.) Introduced the 
secret ballot in jurisdictional matters dealt with by 
the popular assemblies except for cases of treason. 
This exception was repealed by the Lex Caelia (107 
B.C.). 

Lex censui censendo. See census. 

Lex Cicereia de sponsu. (Date unknown, second cen- 
rury b.c. ?) A creditor taking sponsores or fidei¬ 
promissores as sureties (see adpromissor) had to 
prodaim publiclv certam details of the debt and the 
sureties.—See lex apuleia de sponsu. 

Weiss. RE 3.A, 1855; G. Rotondi, Leget publicae populi 
Rom. 1912. 477 ; Appleton. ZSS 26 (1905 ) 34. 

Lex Cincia. On donations. (A plebisdte of 204 b.c.) 
It limited gifts to a certain (unknown) amount. 
Larfer donations were permitted onlv in favor of 
near relatives and certain privileged persons (per¬ 
sonae exceptae). Gifts promised in violation of the 
statute were not void, but the donor could oppose 
the exceptio legis Cinciae if he was sued for pav- 
mer.t. A special provision prohibited advocates from 
accepting giits irom their dients in payment for their 
professional acti vi ty.—See donatio, advocatus, re¬ 
plicatio LEGIS CINCIAE, EXCEPTAE PERSONAE. 

Leonhard. RE 5, 1535; Ascoli. A 'DI 5, 188; Longo, NUI 
7. 834; Rotondi. loc. cit. 261; Radin, RHD 7 (1928) 249; 
Appleton. RHD 10 (1931) 423; H. Kriger, ZSS 60 
(1940 ) 80; B. Biondi. Successione testamentaria, 1943. 
635; idem, Ser Ferritu 1 (Univ. Sacro Coore, Milan, 1947) 
110 ; Dcnoyez, lura 2 (1951) 146. 

Lex Claudia de tutela mulierum. A law passed under 
the emperor Claudius abolished the guardianship of 
the nexi relatives (tutela legitima) over women. 
Tanbenschlag, RE 12, 2340; idem, Vormundschaftsrecht- 
liche Studien (1913) 72 

Lex Claudia. (On senators, 218 b.c.?) Exduded 
them from maritime commerce by permitting them to 
possess vessds of a very small capadty only. The 
prohibition remained in force under the Prindpate. 

G. Rotondi, Leges pubi, populi Rom. 1912 249. 

Lex Claudia. (On loans, aj>. 47.) Passed on the 
proposal of the Emperor Claudius, prohibited loans to 
filii familias on pain of a fine. 

Groag, RE 3, 2828; Weijf. RE 12. 2340. 

Lex Clodia de collegiis. (58 b.c.) Permitted the 
foundation of assodations prohibited a iew years 
earlier by a decree of the Senate (64 b.c). 

W. Liebenam. Rom. Veremswesen, 1890. 24; Accane, Bull. 
Commis, areheol. dei Govemorato di Roma 70 (1942) 29. 

Lex Clodia frumentaria. See lex Sempronia fru¬ 
mentaria. 

Lex Cocceia agraria. See leges agrariae. 

Lex Cocceia. (On eunuchs, aj>. 96.) Under the 
emperor Nerva, prohibited castradon. 

Berger, RE 12, 2341. 

Lex Coloniae Genedvae Iuliae. Also called Lex 
Ursonensis (44 b.c) = charter of the Roman colony 
Urso in Spain. 

Kornemajn. RE 16. 613 ; Riccobono, F1R 1* (1941) 177 
(BibL); Gradenwitz, Die Stadtreckte von Urso, et;.. 


SbHtid 1920; idem, ZSS 42 (1921) 565. 43 (1922 ) 439; 
Alvaro d’Ors, Emerita (Madrid) 9 (1941) 138; Mallon. 
ibid. 12 (1944) 1; Le Gall, Revue de pkilologie, 20 (1946) 
138; De Roberds. AnBari 7-8 (1947) 175; Schulz. St 
Solassi (1948) 451; Wenger, Anseiger Akad. IViss. JVien 
1949, 245. 

Lex commissoria. See commissoria lex. 

Lex Cornelia (Leges Corneliae). The following en- 
tries, inasmuch as they refer to the legisladon of the 
dictator Sulla (82-79 b.c.), deal only with some of 
his sdected laws since several of the laws passed 
under his dictatorship were repealed by legislative 
enactments of the subsequent years. The attribudon 
of some laws to the dictator Sulla is not alwavs 
certain. 

For Cornclian laws not tnendoaed below, see Cuq, DS 3, 
1137; Rotondi, Leges pubi, populi Rom., 1912 349. 

Lex Cornelia de adpromissoribus. (81 b.c) Limited 
the sum for which a person could assume guaranty 
for the same debtor to the same creditor in any one 
year, to twenty thousand sesterces.—See adpro¬ 
missor. 

Cuq, DS 3, 1138; Rotondi, loc. cit. 362 

Lex Cornelia de aleatoribus. (81 b.c.) Dedared 
valid ali bets made on athletic games in which com- 
peddon was considered a bravery (virtus). Stipu- 
ladons for gambiing debts. however, were void. 

Cuq, DS 3. 1138; Rotondi, loc. cit. 363. 

Lex Cornelia de ambitu. (81 b.c.) Sulla’s law 
against briberv at elecdons.—See ambitus. 

Berger, RE 12. 2344. 

Lex Cornelia de captivis. (62-79 b.c.) On last 
wills made beiore the testator became prisoner of 
war. They were valid if the testator died in cap¬ 
ti vi ty, and were treated “as ii he died a free Roman 
dtiaen” (Epit. Ulp. 23.5). This is the so-called 
fiction of the Cornelian law (fictio legis Corneliae, 
also beneficium legis Corneliae). —See captivitas, 

POSTLIMINIUM. 

V. Beseler, ZSS 45 (1925) 192; Balogfa, St Bonfante 4 
(1930) 623; Wolff, TR 17 (1939) 136; J. Imbert, Post¬ 
liminium, These Paris (1944) 149; L. Amirantc, Captivitas 
e postliminium, 1950, 32 

Lex Cornelia de edictis. (67 b.c) Ordered that 
“the praetors administer the law according to their 
perpetuat ediets.” 

G. Rotondi, Leges pubi, populi Rom., 1912 371. 

Lex Cornelia de falsis. See falsum. 

Lex Cornelia de imperio. (81 b.c.) Separated the 
imperium domi (in the dty of Rome with its en- 
virons) from imperium militiae. —See imperium, 
domi. 

Lex Cornelia de iniuriis. (81 b.c) Punished three 
kinds of injury committed by violence: pulsare (beat- 
ing), verberare (striking, causing pains) and domum 
introire (fordble invasi on of another's domidle).— 
See INTROIRE DOMUM. 

Polak, Symb. von Oven, 1946, 263. 

Lex Cornelia de legibus solvendo. (76 b.c.) This 
plebisdte limited the right of the senate to exempt 
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a person irom the laws (legibus solvere). Such laws 
benefiting particular individuals had been passed in 
the past. The lex Cornelia set a quorum of two 
hundred senators and required subsequent approval 
by a popular assembly.—See solutio legibus. 

G. Rotondi Leges pubi, populi Rom., 1912, 371. 

Lex Cornelia de magistratibus. (81 b.c.) Fixed the 
sequenceofmagistracies (ordo magistratuum), cf. lex 
vilua. Quaestorship had to be held betore praetor- 
ship, the latter before consulship. Likewise time 
intervals between tenures of office were set. 

Humbert. DS 1, 270. 

Lex Cornelia de maiestate. (Of die dictator Sulla, 
81 b.c.) This was concemed with crimen maiestatis 
(high treason). It punished by exile any person who 
called in military forces, or began hostilities against 
another country without approval of the senate and 
the people.—See quaestio de maiestate.. 

Lex Cornelia de praetoribus. (81 b.c.) Under the 
dictatorship of Sulla, increased the number of prae- 
tors to eight. 

Cuq. DS 3, 1139. 

Lex Cornelia de proscriptione. (82 b.c.) See pro¬ 
scriptio. 

G. Rotondi Leges pubi. pop. Rom., 1912, 349. 

Lex Cornelia de provinciis. (81 b.c.) See provin¬ 
cia. 

Lex Cornelia de repetundis. (Of the dicator Sulla.) 
On extortion.—See repetundae. 

Berger, RE 12, 2343. 

Lex Cornelia de sicariis et veneficis. A Sullan enact- 
ment (81 b.c.) on murderers and poisoners was stili 
in force under Jusdnian.—D. 48.8; C. 9.16.—See 
sicarii, venefici. 

Cuq, DS 3, 1140; G. Rotondi, Leges pubi, populi Rom., 

1912, 357; Condanari-Michler, Scritti Ferrini 3 (Unhr. 

Sacro Cuore, Milan, 1948) 70. 

Lex Cornelia de tribunis plebis. (82 b.c.) This law 
of the dictator Sulla was inspired by the desire to 
deprive the plebeian tribtmes of their power. Only 
senators could be elected to the tribunate; ex-tribunes 
were excluded from higher magistrades. Legisladve 
proposals of the tribunes had to be previouslv ap- 
proved by the senate, and their right of intercession 
was considerably restricted. Pompeius abolished the 
law and reinstated the former prerogatives of the 
tribunes.—See lex pompeia licinia on tribunes. 

Lengle. RE 6A, 2485 ; G. Rotondi, Leges pubi, populi Rom., m 

1912. 35a 

Lex Cornelia de viginti quaestoribus. (81 B.c.) 
Raised the number of quaestors to twenty. Part of 
the law is epigraphically preserved; it deals with the 
subordinate personnel of the quaestorian office.—See 
quaestores. 

Riccobono, FIR 1' (1941) 131; E. H. Wannington, Re- 

maius of old Latin 4 (1940) 302. 

Lex Cornelia nummaria. See FALSUM. 


Lex Cornelia sumptuaria. (81 B.c.) The dicator 
Sulla used this law to combat excessive expenditures 
ior banquets and pompous funerals.—See sumptus. 

Rotondi, loc. cit. 354; Kiibler, RE 4A, 907. 

Lex Cornelia testamentaria. See falsum. 

Lex Cornelia Baebia de ambitu. (181 b.c.) One of 
the earliest statutes against bribery at elections.— 
See ambitus. 

Berger, RE 12. 2344 

Lex Cornelia Fulvia de ambitu. (159 b.c.) See 

AMBITUS. 

Berger, RE 12. 2344. 

Lex Cornelia Pompeia. (On comitia tributa, one or 
two laws passed under the consulship of Sulla in 
88 b.c.) Imposed restrictions on the legisladve and 
electoral activity of the comitia tributa. 

G. Rotondi Leges pubi, populi Rom., 1912, 343. 

Lex Cornelia Pompeia. (On interest, 88 b.c.) A 
statute proposed by Sulla of uncertain content. Pre- 
sumably it permitted loans at an annual interest of 
ten per cenu Higher interest payments raay have 
been deducted from the prindpal. 

Berger, RE SuppL 7, 384. 

Lex Crepereia. An earlier republican satute of un- 
known date, dealt with the proceedings before the 
centum vi ral court. The sum of the sponsio was fixed 
at 125 sesterces.—See centumviri, iudicium cen¬ 
tumvirale, AGEBE PER SPONSIONEM. SPONSIO PRAE- 
IUDICIALIS. 

Berger, RE Suppi. 7, 384. 

Lex Curiata de imperio. See comitia curiata, lex 

DE IMPERIO. 

Liebenam. RE 4. 1826; G. W. Botstord, Pol. Sci. Quart. 

23 (1908); Latte. Nochr. Goettingiscke Gesellschaft der 

Wissenschaften, PkU.-hist. Kl. 1934; Heuss. ZSS 64 

(1944) 70; Xocera. AnPer 51 (1946) 163. 

Lex de bello indicendo. Dedsions conceming the 
dedaradon of war were to be taken by the comitia 
centuriata. —See bellum, indicere bellum. 

Liebenam, RE 696; Berger, RE Suppi. 7. 383 (with a 

List of the pertin e n t statutes); Siber, ZSS 57 (1937) 261. 

Lex de flaminica Diali. (aj>. 24?) Provided that 
in a marriage of the flamen dialis, concluded in 
the solemn form of confarreatio, his wiie (flaminica) 
did not pass into his full power (manus). She was 
obliged to obey him only in sacral matters. The 
meas ure was designed to encourage marriages by 
confarreatio, which became verv rare at the beginning 
of the Empire so that it was difficult to find candi¬ 
dales for the post of flamen Dialis who had to be 
born from such a marriage. 

Berger, RE 12, 2353. 

Lex de imperio. (Under the Empire.) A satute by 
which the emperor was vested with soverdgn power 
by the people and the senate. Apparently this cus- 
tora, pracdced in the first century of the Prindpate, 
was a continuatior, of the old republican tradidon, 
of the lex curiata de imperio which conferred 
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imperium on the higher magistrates. Several sec- 
lions oi a lex by which the emperor Vespasian re- 
ceived soverdgnty, lex de imperio Vespasiani (a.d. 
69-70) are epigraphically preserved. It is one of 
the tnost important epigraphical monuments. It 
ennmerates various prerogadves oi the emperor and 
describes their contents, primarily by reierence to 
the same rights held by Vespasian’s predecessors. 
The lex de imperio as a general insdtution is men- 
doned once in Gaius’ Insritutes and tour times in 
Jusdnian’s codification (once, C. 623-3, as lex im¬ 
perii). The term applied to the lex by Jusdnian, 
lex regia, is doubtless not dassical and corresponds 
to the Byzandne concepdon ot the nature of kingship 
(basileia ). In ali these reierences there is certainly 
an element of truth and all efforts to eliminate them 
as spurious are fudle. It remains quesdonable, how- 
ever. how long this kind of investment oi the em¬ 
peror with "omne suum imperium et potestas” by 
the people continued in use. 

Riccobono. FIR 1* (1941) 154 (Bibi.); Helleau. JL de i. 
Vespasiani 1902 (Dissert. Americanae, no. 1, Chicago) ; 
Cantardli. St. romani e bisantini, 1915, 99; Besc!er, 
Juristische Miniatur en 1929, 155; Messina-Vitrano, St 
Bonfante 3 (1930) 255; List. Cambr. Anc, Histone 11 
(1936) 406; S. Riccobono. Jr, AnPal 15 (1936) 501; 
Levi. Ath 16 (1938) 85; Magdelain, Auctoritas principis, 
1947. 90. 

Lex de imperio Vespasiani. See the foregoing item. 

Lex de piratis. See lex gabixia. 

Lex decemviralis (leges decemvirales). See lex 

DUODECIM TABULARUM. 

Lex dedicationis. See dedicatio. 

Lex Dei. See collatio legum mosaicabum et Ro¬ 
manarum. 

Lex Didia sumptuaria. (143 b.c.) Extended the 
validi ty ot the lex fannia to all Italy and settled 
penaldes for the guests who partidpated in banquets 
condemned by the statute.—See sumptus. 

Kubler, RE 4A, 295; G. Rotondi, Leges pubi, populi Rom., 
1912. 295. 

Lex Domitia. (103 b.c.) Reformed the system of 
election of pondffs and augurs by introducing a com- 
bined method: elecdon by a minor group of tribus 
irom a list of candidates proposed by the collegium 
of priests in which the vacancy occurred. Abrogated 
by Sulla, the statute was later restored by the lex 

ATIA. 

Wiuova, RE 2. 2318; Mutuer, RE 5, 1325; Wcbs, RE 
11 2330; Rotondi, loc. cit. 329, 380. 

Lex Duilia de provocatione. (449 b.c.) One of the 
earliest republican 'statutes. The plebisdte, proposed 
by the plebeian tribune Duilius to protect die insd¬ 
tudon oi appeal ( provocatio ), provided the death 
penalty for anyone seeking to create a magistracy 
the decisions oi which could not be checked by an 
appeal, or to leave the plebeians without tribunes.— 
See provocatio. 

Wem. RE 12, 2345; Rotondi, loc. cit. 203. 
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Lex Duilia Menenia (Maenia?). See fexus un¬ 
ciarium. 

Rotondi, loc. cit. 222; L Clerici, Economia e finansa dei 

Romani, 1 (1943) 333. 

Lex duodecim tabularum. (451-450 b.c) The 
earliest Roman codification or rather collecdon oi 
the fundamental rules of customary law was pub- 
lished on twelve tablets. The work was achieved 
by a commissi on of ten experts, decemviri legibus 
seribundis, hence the name leges decemvirales for 
the legisladon. The decenrviral laws were the out- 
come of a polideal struggle between the pleb ei a n s 
and the patridans. The principal grievances of the 
former were the fact that the law was administered 
exdusively by the patricians in their own interest, 
the uncertainty oi the law, and the severity oi the 
enforcement of debts (see kexum). Onlv a portion 
of the Twelve Tables is known partlv from quotauons 
(somedmes in their original archaic wording) pre¬ 
served in juristic and literary sources, but chiefly, 
however, from scattered reierences to certain provi- 
sions appearing in a rather considerable number in 
Jusdnian’s codification. The Twelve Tables con- 
tained a selecdon of rules from different pro vinces 
of the law. Starting with some procedural norms 
they comprised rules of private and penal law as 
weil as of sacral law. (The more important state- 
ments of the law are noted in the presest volume 
under the appropriate entries,) The decemviral leg¬ 
isladon is the germ from which the andent Roman 
fur civile arose and evolved but irom which the 
Roman jurisprudence also developed. The interpre¬ 
tati on oi the Twelve Tables by the pondffs and the 
proiessional jurists promoted the development of law 
and jurisprudence. Sdll in Qcero’s boyhood the 
Roman vouth leamed them by heart. Several com- 
mentaries were written on the Twelve Tables, the 
last by the jurist Gaius about the middle of the 
second century after Christ (in six books). The 
excerpts from his work "ad legem duodecim tabu¬ 
larum" preserved in Jusdnian’s Digest have con- 
tributed largely to the knowledge of the structure 
and nature oi the whole codification. The high 
esteem the Twelve Tables enjoyed in Roman tradition 
for centuries is testified by many sayings of Roman 
writers (primarily Qcero); Livy did not hesitate to 
call them, not without a certain exaggeration, “the 
source of all public and private law” and “the bodv 
( corpus) oi the whole Roman law ( omnis Romani 
iuris ).” This evaluation cannot be shattered by the 
outburst oi modern critidsm which has not only at- 
tacked their authentidty but has also not hesitated to 
pass an uniavorable judgment over them as a whole. 
—See ABSENS, ADDICTUS, ADSIDUI, AMBITUS. COL¬ 
LEGIA, CONFESSIO IN IUBE, DECEMVIRI LEGIBUS SCBI- 
BUNDIS, DIES IUSTI, DEICERE E SAXO TARPEIO, DIFFIN¬ 
DERE, EMANCIPATIO, INIURIA, LEGARE. LEGITIMUS, 
LEGIS ACTIO PER IUDICIS ARBITRIVE POSTULATIONEM, 
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LEX VALERIA DE PROVOCATIONE, NEXUM. MANUS 
INIECTIO JUDICATI, OBVAGULATIO, SECARE PARTES, 
SUMPTUS. TALIO, TEMPUS IUDICATI, TESTES, TUTOR 
SUSPECTUS, TUTELA LEGITIMA, USUS AUCTORITAS, 
VINDICIAE FALSAE, VITES. 

Berger, RE 4A (s.v. Tabulae duodecim, BibL) ; idem, RE 
SuppL 7. 1275; Riccobono. FIR 1* (1941) 23; Ginrd. La 
loi de Douse Tables, London, 1914; E. Taubler, Unter- 
tuchungen cur Gesch. des Dezemvirats uri der Zwdlf- 
tafeln, 1921; Baviera, St Ptroza, 1924; Berger, St Riceo- 
bono 1 (1933) 587; idem. St Albertoni 1 (1933) 381; 
idem, BIDR 43 (1935) 195; idem, Le Dodici Tovole e 
la codificasione giusttnianea, ACDR Roma 1 (1934) 39; 
E. Volterra, Diritto rom. e diritti orientali, 1937, 146, 
175. 687; E. H. Warmington. Remains of old Latin 3 
(1938) 424; Baviera. St Riccobono 1 (1936) p. XXXIII; 
R. Dull. Das Zwdlftafelngesets, Vbersetsung und Erlau- 
ierung, 1944; Balogh. Ser Ferrini 3 (Univ. Sacro Cuore. 
Milan. 1948) 2; Gioffredi, SDHI 13-14 (1944) 33; C W. 
Westrup, Introductton to early R. lac 4, 1 (1950) 79; 
P. Noailles, Du droit sacri an droit civil, 1950, 36; P. R. 
Coleman-Nortoo, The Twtlvt Tablef, (Princetoo, 1950); 
idem, Cicero's contribution to the text of the Tvocive Ta¬ 
bles. CU 1950; Perrin, RHD 29 (1951) 383. 

Lex Fabia. A statute of unknown date (second or 
first century b.c.) against kidnapping, treating a free 
man as a slave, or persuading anotber's slave to leave 
his master. The same crime ( crimen legis Fabiae, 
plagium) is charged against anyone who helps the 
Principal culprit in such undertakings (jocum). In 
later development, making a free man the object of 
a transaction (sale, giving in dowry) wss also con- 
sidered to be a plagium. Both the giver and the 
receiver were subject to punishment but only if they 
had knowledge of the free man's status and acted 
fraudulendy ( scientes dolo malo). Severe penalties 
were provided for plagium in the lex Fabia ; they 
were later aggravated by ixnperial enactments. Dio 
cledan introduced the death penalty for plagium.— 
D. 48.15; C. 920.—See vincula. 

Berger, RE SuppL 7, 386; idem, BIDR 45 (1938) 267; 
Xieder ra cy er , St Bonfante 2 (1936); bura, AnMac 8 
(1932). 

Lex Falci dia. (40 b.c.) Provided that legaaes 

(legata ) should not exceed three quarters of the 
testator’s estate. A minimum of a fourth part (quarta 
Falcidia. Falcidia ) was reserved to the heir ap- 
pointed in the testament. In the case of several heirs 
each of them had to receive at least one fourth of 
the share assigned to him. The part of the legacy 
exceeding three-quarters was void; an heir sued by 
the legatee for the surplus could oppose the exceptio 
legis Falcidiae. The value of the estate at the dme 
of the testatores death was dedsive. Later changes 
did not count The tendency of the law was to 
prevent the refusal of an inheritance, charged with ex¬ 
orbitant legaaes, by the testamentary heir. Imperial 
legisladon introduced substandal reforms. Antoninus 
Pius extended the quarta Falcidia to intestate inheri¬ 
tance if the owner disposed in a codidl over more 
than three-fourths of the estate by fideicommissa. 
The applicadon of the law was in some excepdonal 


cases exduded, as with regard to a soldier’s testa¬ 
ment or to legaaes in favor of piae causae (for 
charitable purposes).—Inst. 222; D. 352; 3; C. 6.50. 

—See BENEFICIUM COMPETENTIAE, CAUTIO EX LEGE 
FALCIDIA, DII, SENATUSCONSULTUM PEGASLANUM. 
Steinwenter. RE 12. 2346 (Bibi.); Longo, NDl 7; Pam- 
paloni, BIDR 21 (1909, = Scr. giur. 1. 1941, 347).; 
Vasialli, BIDR 26 (1913) 52; F. Schwarr, ZSS 63 (1943) 
314; B. Biondi, Successione testamentaria, 1943, 381: F. 
Bonifado, Ricerche sullo LF., 1948; idem, lura 3 (1952) 
229; F. Schwarz, SDHI 17 (1951) 225. 

Lex Fannia. (161 b.c.) One of the leges sumptua¬ 
riae; it limited the expenditures for banquets and the 
number of persons would could be invited, particu- 
larly at the dme of the great nadonal games (ludi). 
—See sumptus. 

Wdss, RE 12, 2353; Kubler, RE 4A, 905. 

Lex Fufia Caninia. (2 b.c.) Introduced restricdons 
on testamentary manumissions by fixing a rado 
between the number of slaves belonging to the tes¬ 
tator and the number of those he could entranchise 
in his last wilL The more he owned the smaller 
was the percentage of manumissions permitted. 
Manumissions ordered in violadon of the exact pro¬ 
visioni of the law (m fraudem legis) were void. 
The statute was abolished by Jusrinian whose legis¬ 
ladon favored the liberadon of slaves (favor liber¬ 
tatis). —Inst. 12; C. 7.3.—See senatusconsultum 

ORFITIANUM. 

Leonhard, RE 12. 2355; Acta Divi Augusti 1 (1945) 202. 

Lex Furia de sponsu. (Of unknown date, probably 
later than the lex Apuleia de sponsu.) Dealt with 
suretyship contracted in Italy in the form of sponsio 
or fidei promis sio. —See ad promissor. 

Rotundi. Leges pubi, populi Rom., 1912. 475; Appleton. 
ZSS 26 (1905); idem. Mei Gerttrdin, 1907; Girard. St 
Fadda 2 (1905). 

Lex Furia testamentaria. ( Between 204 and 169 b.c. ) 
Fixed the maximum amount of a legacy at one thou- 
sand asses except for legaaes bequeathed to one’s 
nearest relarives, spouse or bride. It is the earliest 
statute setdng limits for legacies. 

Steinweater, RE 12, 2356 (BibL), 242L 

Lex Gabinia de piratis persequendis. (67 b.c.) Au- 
thorized Cn. Pompeii» Magnus to combat piracy 
with an anny of twenty legions and a navy of 500 
ships. The identificarion of the statute with a Greek 
inscripdon found in Delos is not certain. 

Riccobono, FIR 1' (1941) 121 (BibL). 

Lex Gabinia. (139 b.c.) Forbade secret meetings 
(clandestinae coitiones) directed against the state. 
Berger, RE SuppL 7, 395. 

Lex Gabinia tabellaria. (139 b.c.) Introduced the 
secret ballot in the elecdon of magistrates in the 
popular assemblies.—See tabellae. 

Lex Genucia. (342 b.c.) A plebisdte which pro- 
hibited loans at interesL 

Klmgmuller, RE 6, 2192; Stem. RE 7. 1207; Rotundi, 
Leges pubi, populi Rom., 1912, 226; L. Clerici, Economia 
e fi nomo dei Romani, 1 (1943) 334. 
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Lex Glttia. Known only from a commentar}' by Gaius 
"ad legem Glitiam It dealt with the querela 
inofficiosi testamenti. Date is unknown. 

Weiss. RE Suppi. 5. 577; Cuq, DS 3, 1145; Rotondi loc. 
eit. 482. 

Lex Hadriana. See lex manciana. 

Kornemann, RE SuppL 4, 253; Ch. Sanmagne, Tablettes 
Albertini, 1952, 99. 

Lex Hieronica. (Third century b.c.) Mentioned by 
Cicero in his orations against Verres, not a Roman 
law. Its author was Hiero II, tyrant and (later) 
king oi Syra cuse. It was an agrarian law, dealing 
with the lease of public land and land taxes and 
remained in vigor after the Roman conquest of Sicily. 
Lensehan. RE 8. 1508; Schwahn. RE 7A. 15; Weiss, RE 
12. 2361; Carcopino, La loi de Hieron, 1914; Plachy, 
B1DR 47 (1940) 87. 

Lex horreorum. See horreum. 

Lex Hortensia de plebiscitis. ( Ca. 286 b.c) Pro- 
vided that “the decrees of the plebeian assemblies 
shall be binding on the whole people” (Gaius, Inst. 
1.3).—See plebiscitum. 

Lengle. RE 6A. 2471; Berger, RE Suppi. 7. 396; Siber, 
RE 21. 68; Humbert, DS 1, 546; Bariera. St Brugi, 1910, 
367; Costa. MemBol 6 (1911-1912) 77; G. Rotondi. Leges 
pubi. pop. Rom., 1912, 238; H. Siber, Die plebeischtn Ma - 
gistraturen 1936. 43; Guarino, Fsehr Schuis 1 (1951) 458. 

Lex Hostilia. An early statute of unknown date, en- 
abled a person who was in captivity or absent on 
ofndal mission. to be represented in the trial against 
a thief for the theft committed in the absent person’s 
property. 

Rotondi. loc. eit. 480: P. Huvelm, Furtum (1915) 117; 
Nap TR 13 (1934) 181. 

Lex Icilia. (492 B.c.) Probably the earliest law on 
the inviolability of the plebeian tribunes.—See TRI- 
BUNI PLEBIS. 

Rotandi, loc. eit. 193. 

Lex imperii. See lex de impexio. 

Lex Iulia (leges Iuliae). A statute passed on the 
legislarive initiative of either Iulius Caesar or the 
emperor Augustus. The proposer cannot alwavs be 
established with certainty. 

Lex Iulia agraria. (59 b.c.) An agrarian law pro- 
posed by Caesar during his consulship. It completed 
the transfer of public land in Italy into private owner- 
ship. 

Vancnra. RE 12. 1184; Rotondi, loc. eit. 387. 

Lex Iulia ambitus. (18 b.c.) A statute of Augustus 
against briljery in elections (ambitus). It was stili 
in vigor under Justinian.—D. 48.14; C. 9.26. 

Berger. RE 12, 2365; Acta Divi Augusti 1 (1945) 140. 

Lex Iulia caducaria. Probably not a spedal statute 
concerning caduca, but a chapter of the Augustan 
legisladon on marriage and related problems (lex 
IULIA DE MAXITANDIS ORDINIBUS). -See LEGES CA¬ 

DUCARIAE, CADUCA (Bibi.). 

V. BoIU. ZSS 59 (1939) 546. 

Lex Iulia de adulteriis. (18 b.c.) This Augustan 
statute, which some scholars consider to be a part of 


the lex iulia de maxitandis oxdinibus. fixed the 
cases of adultery punishable as a crime, the penalties, 
the forms and terms of accusadon, etc See adul¬ 
terium. The law also dealt with other crimes against 
chastity (stuprum, incestum). —D. 48.5; C. 9.9. 
Fitzler-Seeck, RE 10, 354; Acta Divi Augusti 1 (1945) 
112 . 

Lex Iulia de annona. (18 b.c?) An Augustan law 
against merchants raising the market prices of food- 
stuffs or commitdng other unfair pracdces in the sale 
or transportadon of food.—D. 48.12. 

Rotondi, loc. cit. 448; Acta Divi Augusti 1 (1945) 200. 

Lex Iulia de cessione bonorum. (By Augustus.) 
Perhaps a part of the lex iulia iudiciokum pri¬ 
vatorum. —See cessio bonorum. 

S. Solani II concorso dei creditori 4 (1943) 133; Acta 
Divi Augusti 1 (1945) 152. 

Lex Iulia de civitate. (90 b.c.) Bestowed Roman 
cidzenship on Ladns (see latini) and a great num- 
ber of the allies (socii) in Italy. Ali allies domidled 
in Italy recdved ddzenship in the following year by 
the Lex Plautia Papiria (89 b.c.), provided that they 
applied to the urban praetor in Rome within siacty 
days for enrollment on the list of ddzens. 

G. Rotondi Leges pubi, populi Romani, 1912, 338. 

Lex Iulia de collegiis. An Augustan law; it is men¬ 
tioned only once in an inscripdon (cil 6, 4416 = 
6. 2193). 

Kornemann, RE 4, 408 ; 430; G. Rotondi, loc. cit. 442; 
Berger, Epigraphiea 9 (1947) 44; G. Bovini. La proprieti 
ecclesiastica, 1949, 141. 

Lex Iulia de fundo dotali. Not a spedfic Augustan 
law (although once mentioned as such) but a section 
of the emperor’s legisladon on adultery (lex iulia 
de adulteriis) . It prohibited the husband to alienate 
land in Italy consdtuted as a dowry unless the wiie 
gave her consent.—D. 23-5; C. 523. 

Acta Divi Augusti 1 (1945) 127; Noailles, InalienabUiti 
du fonds dota! : Annales Univ. Grenoble 30-31 (1918-1919). 

Lex Iulia de maritandis ordinibus. (18 b.c) This 
law together with another one, also of Augustus, the 
Lex Papia Poppaea (aj5. 9) deals with several prob¬ 
lems connected with marriage. In the wrirings of the 
Roman jurists the two laws appear both as two dis- 
tinctive legisladve acts and as one unified piece of 
legisladon, somedmes called simply “lex > ’ or "leges.” 
The earlier law contained several prohibitions of 
marriage, such as between senators or their sons and 
their freedwomen, between tree-bom men and women 
of bad behavior or women convicted of adultery. 
Consorts married in violation of these provisions 
have no redprocal rights of succession. Another 
tendency of the Augustan legisladon was to promote 
marriage and the procreation of children in order to 
prevent a further decline of morality and family life, 
widespread in the last decades of the Republic 
Various privileges were granted to married people and 
parents of children whereas on the other hand severe 
economic and sodal disadvantages were imposed on 
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unmarried per sons (coelibes) and childless married 
per sons (orbi). A consul who had more children 
than his colleague had some preference over the latter. 
Fathers were excused from public charges (munera) 
and tutorship. Married women with three children 
(four, if they were freedwomen) were not submitted 
to guardianship (tutela mulierum). See rus libero¬ 
rum. The second statute excluded unmarried men 
over twenty-five and under sixty and unmarried 
women over twenty and under fxfty from succession 
under a wilL For further provisions, see coelibes, 
ORBI, CAPACITAS, PATER SOLITARIUS, CADUCA, DIES 
CEDENS LEGATI, EREPTORIUM, LEX IULIA MISCELLA, 
SENATUSCONSULTUM CALVISIAXUM, SENATUSCONSUL¬ 
TUM MEMMIANUM, PRINCEPS LEGIBUS SOLUTUS.— 

C. 8.57. 

Fftzler-Seeck. RE 10. 354; SchUler. RE Suppi. 6. 227; 
Rotondi, Leges pubi, populi Rom., 1912. 443, 457; P. Cor- 
bett, The Roma» law of marriage, 1930; Solxzzi. ANap 
59 (1939), 61 (1942); Siber, Die Ehegesetsgebung des 
Augustus, Deutsche Recktswissenschaft, 4, 2 (1939) ; Acta 
Divi Augusti 1 (1945) 166 (BibL); Nardi. SDH1 7 
(1941); B. Biondi, Successione testamentaria (19431 136; 
Fidd. CU 1945, 398; Lavacri, StSas 21 (1948); Weiu, 
BIDR 51/52 (1948) 323. 

Lex Iulia de modo aedificiorum. A building regula- 
tion probably of Augustus (18 B.C.?) ; it set a maxi¬ 
mum for the height of houses and the thickness of 
walls. 

G. Rotondi. Leges pubi. pop. Rom., 1912, 447; Acta Divi 
Augusti 1 (1945) 198. 

Lex Iulia de pecuniis mutuis. (49 b.c.) A statute 
passed under the dictatorship of Caesar, introduced 
some alleviation for debtors who had contracted a 
loan of money: deduction of interest already paid 
from the prindpal, cancellation of interest in arrears 
for two years, admission of payment in land instead 
of in cash. Some modifications of the law were made 
in a later Caesarean law of 46 b.c. 

G. Rotondi, Leges pubi, populi Rom., 1912, 415. 

Lex Iulia de residuis. See peculatus, residua. 

Lex Iulia de senatu habendo. (Ca. 10 s.c.) Con- 
cerned with the procedure of vodng in the senate.— 
See discessio. 

Rotondi, op. cit. 452; Acta Divi Augusti 1 (Rome, 1945) 
153. 

Lex Iulia de vi privata and Lex Iulia de vi publica. 
It is more likely that there were two statutes on the 
topies indicated, not one, and that their author was 
Augustus rather than Caesar. For their contents, 
see vis, res vi possessae, telum. —D. 48.6; 7; C. 
9.12 (de vi privata); D. 48.6; C. 9.12 (de vi publica). 
Rotondi, loc. cit. 457; Berger, RE SuppL 7, 405; Ginni, 
ZSS 34 (1913) 322; Corni. La violence en dr. rom., 1915; 
Berger, Gottmgisehe gei. Anseige* 1917, 336; Costa, 
RendBol 2 (1917/18) 23; Niedennerer, St Bonfante 2 
(1930) 400; Flore, ibid. 4 (1930) 335; G. Pugliese, Ap¬ 
positi sui limiti delfimperium nella repressione penale 1939; 
Acta Divi Augusti 1 (1945) 129. 

Lex. Iulia de vicesima hereditarium. (aj>. 5 ?) The 
name Iulia is preserved, but Augustus’ authorship is 


doubtful. The law introduced a tax of 5 per cent 
on estates and legades except those left to parents 
and children and those of small value. The heir 
could deduct a proportional part of the tax from the 
legades. The law also contained provisions concern- 
ing the opening of last wills (apertura testamenti) 
in connection with the taxes to be paid.—See vice¬ 
sima HEREDITATIUM. 

Rotondi, loc. cit. 457; Acta Divi Augusti 1 (1945) 219; 

Stella-Mannca, RendLmc 33 (1924). 

Lex Iulia iudiciorum privatorum. See the following 
item. 

Lex Iulia iudidorum publicorum. (17 B.c.?) This 
Augustan law and another procedural law conceming 
avii trisis (lex Iulia iudiciorum privatorum) together 
constitute the leges Iuliae iudiciariae. They are men- 
rioned along with the lex aebutia as the statutes 
which completed the transidon from the legis ac¬ 
tiones to the formulary procedure. The norms set 
in the statutes are known in part from references in 
Jusdnian’s Oigest, in part from jurisde (Gaius’ In- 
sdtutes, Fragmenta Vaticana) and literary sources. 
They dealt with various questions about judidal 
magistrates and judges, the parties to a trial and 
their advocates, wimesses and the like. They were 
in a sense a procedural code.—See iudicia legitima. 

Girard. ZSS 34 (1913) 295; Acta Divi Augusti 1 (1945) 

142 (Bibi.). 

Lex Iulia maiestatis. There were two Julian statutes 
on the crime of maiestas; one bv Caesar (46 b.c.), 
the other bv Augustus (8 B.C.). —See crimen maies- 
tatis.— D.'48.4; C. 9.8. 

Acta Divi Augusti 1 (1945) 156. 

Lex Iulia miscella. The name occurs twice in Jus¬ 
tiniani enactments. " Miscella” is not a proper name 
as somerimes assumed. It is an adjective, syn. with 
saturus (see leges saturae). The spedfic pro Vi¬ 
sion refening to it (nullity of a legacv bequeathed 
by a husband to his wiie on the condition that she 
remain unmarried after his death) is found in the 
LEX IULIA de maritandis ordinibus, called “mis¬ 
cella” by Justinian because of its various intermingled 
provisions.—C. 6.40. 

Cuq, DS 3, 1157; Acta Divi Augusti 1 (1945) 173. 

Lex Iulia municipalis. Known in modem literature 
as Tabula Heracleensis because the bronze tablet on 
which a part of the law is preserved was found near 
the site of andent Heradea. The text deals with 
different subjects and it is striking that a part of it 
refers to Rome itself, while another and larger portion 
is a general ordinance for munidpalities and coloni es. 
The topies dealt with are distribution of grain, 
building and traffic regulations, election of munidpal 
magistrates, and administrative problems in munid¬ 
palities. Caesaris authorship and the daie of the law 
are debatable, as is its basic character (a lex data or 
lex rogata). The law is a good illustratum of a lex 
satura (see leges saturae), generallv disliked in 
Roman legislation. 
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Nap. RE 12; Kornemarji, RE 16, 587.611; De Sanctis, 
ATor 45 (1908), 48 (1913); Legras, La table latine 
d" Heraclee, 1907; Gradenwitz, SbHeid 1916; v. Pretner- 
stein. ZSS 43 (1922) 45; Hardy, Jour. oj Philol. 35 
(1919-20); Sancbea Pequero, Mii CorniI 2 (1926) 383; 
D'£niemia, Leti della legge latina di Eraelea, 1931; 
Cary, JRS 19 (1929) 116, 27 (1937) 51; Rudolph, Stadt 
und Staat im rom. Italien, 1935, 113, 176, 217; Riccobono, 
FIR 1' (1941) 140 (BibL). 

Lex Iulia Papiria. (30 b.c.) On pecuniary fines. It 
fixed the equivalents 10 asses = erae sheep, 100 asses 
= one ox. 

Hellebraad, RE SuppL 6, 545; G. Rotondi, loc. cit. 211. 

Lex Iulia peculatus. A penal law of Augustus (or 
Caesar?), dealing with the crimes oi, peculatus and 
sacrilegium.— D. 48.13; C. 928.—See residua, 

PRAEDA. 

Brecht, RE SnppL 7, 828; Acta Divi Angusti 1 (1945) 161. 

Lex Iulia repetundarum. (59 b.c.) The last and 
most severe ( acerrima) republican statute on repe¬ 
tundae, proposed by Caesar as consul. It was stili 
in vigor under Justinian (D. 48.11; C. 927) and 
covered anv act of bribery in which a person exer- 
dsing a public office was involved, judges and arbi- 
trators induded. The generalization was so broad 
that any mi sd era canor or violation by a public func- 
tionarv might fall under the law.—C. 927. 

Berger, RE 12. 2389. 

Lex Iulia sumptuaria. (Of the dictator Caesar, 46 
b.c) Against luxury, containing, besides genera! 
prohibitions, sotne special inter dicti cras such as those 
dealing with the use of litters, purple, luxurious 
dothing and pearl jewelry. Excepti cras were ad- 
mitted for special occasions and certain persons.— 
See sumptus. 

KuWer, RE 4A, 908. 

Lex Iulia sumptuaria. (Of the emperor Augustus, 
18 b.c?) Reiterated various severe provisions 
against luxury in banquets. The law is to be dis- 
tinguished from the law of the dictator Caesar (see 
the foregoing entry). 

G. Rotandi. Leges pubi, populi Rom., 1912, 447; Acta Divi 
Augusti 1 (1945) 198. 

Lex Iulia theatralis. (After ad. 5.) An Augustam 
law, admitted onlv free-born persons whose fathers 
or grandfathers had a patrimony of at least 400,000 
sesterces (the equestrian census) to seats in the first 
fourteen rows in the theater.—See lex boscia thea¬ 
tralis. equites. 

G. Rotondi, loc. cit. 462; Acta Divi Augusti 1 (1945) 201. 

Lex Iulia et Papia Poppaea. See lex iulia de mari¬ 
tandis ordinibus. 

Lex Iulia et Plautia. Gted in connecti on with the 
exchision of things taken by force (res vi possessae) 
from being aequired by usucapio. Once (D. 
412232) the name lex Plautia et Iulia occurs. It 
is more likely, however, that two statutes are meant. 
Lex Plautia de vi and Lex Iulia de vi. 

Berger, RE Suppi. 7, 405. 


Lex Iulia et Titia. (Soxnetimes called simply lex 
Titia.) A law passed under Augustus (exact date 
unknown), a counterpart for the provinces to the 
lex atilia on the appointment of tutors. The com¬ 
petent authority was the govemor of the province. 
The term tutor Titianus is known from an inscrip- 
tion referring to a guardian appointed according to 
the Lex Titia. —InsL 120.—See tutor dativus. 
Taubenschlag, RE 12; Acta Divi Augusti 1 (1945) 199; 
Solazzi, Studi su tutela 2 (1926) 17. 

Lex Iunia. (126 b.c.) Ordered the expulsion from 
Rome oi foreigners who pretended to be Roman 
dtizens. 

G. Rotondi, loc. cit. 304. 

Lex Iunia Norbana. (ad. 19.) Slaves manumitted 
informally or in violation oi earlier laws which had 
set spedfic requirements or restrictions for manumis- 
s i cras, did not become iuli Roman dtizens, but latiki 
iuniani. The pararnount disadvantage in their legal 
situation is that they were not able to make a will or 
to take under a wilL Hence the person who manu¬ 
mitted them retained control over their property. 
S tein wenter, RE 12, 910; Weiis, RE SuppL 5, 578; Ro¬ 
tondi, loc. cit. 463; Wlasaalc. ZSS 26 (1905) 374; A. M. 
Duff, Freedmen, 1928, 75, 210; Biscardi, Manumissio per 
mensam. StSen 1939, 8. 

Lex Iunia Petronia, (ad. 19?) Introduced the rule 
that in the case of dissent among the jurors (cen¬ 
tumviri) in trials c o n ce rn ing the liberty of persons 
whose status libertatis is not dear because of lack oi 
evidence, the decision should be in favor of liberty. 

G. Rotondi, loc. cit. 464. 

Lex Iunia Vellaea. (ad. 26 ?) Introduced some rules 
on institutio and on exheredatio oi posthumous 
children.—See postumi iuniani. 

Weii*. RE 12, 2394; G. Rotondi. loc. cit. 465; Solazzi, Ath 
18 (1930) 45. 

Lex Laetoria. See lex plaetoria. 

F. Schtilz, Roman classical law, 1951, 191. 

Lex Latina tabulae Bantinae. (133-118 b.c.) A 
statute of unknown content; only the sanction is pre- 
served containing penalties for non-observant magis- 
trates. On the reverse side of the bronze tablet with 
the Lex Latini there is another inscription in the 
Oscan dialect ( lex Osca tabulae Bantinae) with a 
partial text of the munitipal chartei of Bantia (South 
Italy). 

E. H. Wannington, Remams of old Latin 4 (1940) 294; 
Riccobono, FIR 1* (1941) 82. 163; Zotta, RendLmc 98 
(1939) 373 (oo lex Osca). 

Lex Licinia. On extraordinary magistrades, see lex 
aebutia on extr aordinary magistrades. 

Lex Licinia (Licinnia). (On the actio communi drvi- 
dundo.) An early Republican statute introduced the 
proceedings by legis actio per iudicis postulationem 
for the division oi common property. 

Berger, RE SuppL 7, 398. 

Lex Licinia de sodaliciis. (55 B.c.) Directed against 
a special type oi assodations organized during the 
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electoral period to support a candidate for a magis¬ 
trae], bv unfair practices which were considered a 
spedal form of ambitus. 

Wem, RE 12. 2394, no. 3; Berger, ibid. 2395; Pfaff. RE 
3, 785; Rotondi, loe. eit. 407; Accame. Bull. Commissione 
oreheologiea dei Govemorato di Roma 70 (1942) 32. 

Lex Licinia Cassia. (172 b.c.) Gave consuis and 
praetors the right to appoint military tribunes; pre- 
viously they were elected by the comitia tributa. 

G. Rotondi, loc. eit. 282. 

Lex Licinia Iunia. (62 b.c.) Ordered that the offi- 
dal text of statutes be deposited in the state ardrive 
in the aerarium. —See aerarium populi romani. 
Mutuer, RE 10, 1090; Rotondi. loe. eit. 383; Landucd, 
APod 1896, 146; F. v. Schwind, Zur Frage der Publiko- 
tion 1940, 27. 

Lex Licinia Mucia. (95 b.c.) Established the con¬ 
di tions for the acquisition of Roman dtizenship by 
Latins who had taken up residence in Rome, and 
fixed penaldes for non-dtizens in Rome who acted 
as it they were dtizens. 

Weiss. RE 12, 2395, no. 6. 

Lex Licinia Sextia. On loans. (367 b.c.) Debtors 
recdved the right to pay in three annual installments 
and to deduct the interests paid from the sum due. 

G. Rotondi, loe. eit. 217. 

Lex Licinia Sextia. On the plebeian consulship and 
the creation of the praetorship. (367 b.c. ) Granted 
the plebeians one of the two consuis hi ps and estab¬ 
lished the office of praetor accessible only to patridans. 
G. Rotondi, loe. eit. 218; ▼. Fritz, Historia 1 (Baden- 
Baden, 1950) 3. 

Lex Licinia Sextia agraria. (367 B.c.) Limited the 
dimensions of a plot of the ager publicus that could 
be assigned to individuals to 500 Roman acres 
(iugera ) and settled the number of head of cattle 
to be held by the possessors. 

Vancura, RE 12, 1164; Cnq, DS 3. 1153; Rotondi. loe. 
eit. 217; L. Clerici. Economia t finansa dei Romam, 1 
(1943) 290; TMetd. Atk 26 (1948) 19L 

Lex Licinia sumptuaria. (103 b.c.?) A statute 
against luxury which repeated provisions of earlier 
laws.—See sumptus. 

Rotondi, loc. eit. 327; Kubler, RE 5A, 905. 

Lex Livia iudiciaria. (91 ».c) Established a spedal 
court ( quaestio ) for trials of judges corrupted by 
bribery. 

Rotondi, loe. eit. 337. 

Lex Lutatia de vi. Probably identical with lex 
PLAUTIA DE VI. 

Berger, RE SuppL 7, 399; Cousin. RHD 22 (1943) 88. 

Lex Maenia de patrum auctoritate. (Of unknown 
date, probably not before the beginning of the third 
century b.c.) Ordered that candidates for office had 
to be approved by the senate before the people voted 
in the comitia. This pro vi sion of the statute is analo- 
gous to that of lex publilia philonis in legislative 
matters. 

Weiss. RE 1Z 2396; 0’Brien-Moore, RE SuppL 6, 677; 
Guarino, Studi Solassi, 1948, 29. 


Lex Malacitana. (a.d. 82-84.) See lex salpexsana. 

Lex Mamilia Roscia Peducaea Alliena Fabia. (Of 
uncertain date, after 111 b.c. and perhaps as late as 
59 b.c.) Dealt with controversies over boundaries of 
landed property in colonies and municipia. Three 
chapters of the statute are preserved in the writings 
of land surveyors ( gromatici). It is uncertain 

whether the law was a section of the lex i ulla 
agraria or a plebisdte proposed by a tribune Mami¬ 
lius and his four colleagues. The appearance of five 
nam es in the denomination of the lex is unique.—See 
CONTROVERSIA DE FINE. 

Vancura. RE 12. 1185; KroU, RE 12, 2397; Cary, Joum. 
Pkilol. 35 (1920) 184; Fabricius, SbHeid 1924; Piganiol. 
Comptes-Rendus Acad. des Inscriptione 1939. 193; Ricco- 
bono, FIR 1’ (1941) 138; Le GalL Revue de philologis 
20 (1946) 138; Herrman, RIDA 1 (1948) 113: L R. 
Taylor, Studies in honor of A. C. Johnson, 1951, 68; Piga- 
niol, CRAI 1949, 193. 

LexMandana. (Under Vespasian?) Concemed with 
the administradon of imperial domains in Xorth 
Africa by imperial procuratores and the relations with 
the leaseholders ( conductores ). A similar law was 
the so-called lex Hadriana. 

Kornemana, RE SuppL 4. 251; A. Hajje. Eludes sur les 
locatione d long terme, 1926; Haywood. in T. Frantc. An 
eeonomic survey of ancisnt Rome 4 (1938) 101;.Ricco- 
bono. FIR 1' (1941) 484, 493; Toutain. Mei F. Martroye 
(Societi Hat. des Antiguaires de France) 1941; Saunugne, 
Tablettes Albertini, 1952, 116. 

Lex Manilia. (67 b.c.) Gave treedmen the right to 
vote in the tribus of their patrans. 

G. Rotondi, loc. eit. 375. 

Lex Manlia. (On manumission taxes, 357 b.c.) See 

VICESIMA MANUMISSIONUM. 

G. Rotondi, loe. eit. 375. 

Lex Marcia. (On usury, 104 b.c.) Protected the 
debtors who had paid the moneylenders interest at a 
rate higher than was legally permitted by granting 
them the privilege of recovering the sum unduly paid 
through the procedure of manus iniectio. 

G. Rotondi, loe. eit. 326. 

Lex Maria. (119 b.c.) Set general rules for secret 
voting by tablets in the popular assemblies.—See 
tabellae. 

G. Rotondi, loe. eit. 318. 

Lex Maria (Marcia) Porcia. (62 b.c.) See tri¬ 
umphus. 

Lex Menenia Sestia. (452 b.c.) See lex aternia 

TARPEIA. 

Lex metalli Vipascensis. (Second century after 
ChrisL) An ordinance for the administration of 
the mines in Vipasca (Spain) with instruedons to 
the imperial procurator metallorum concerning die 
lease of the mines to private conductores. 

Riccobono, FIR 1' (1941) 502; Schonbauer, Beitrage sur 
Gesekickte des Bergbourechts, 1929; Kubler, ZSS 49 
(1929) 569; Schonbauer. ZSS 55 (1935) 212; U. Tack- 
holm, Bergbou in der rom. Kaisersett (Uppsala. 1937) 
101; D'On, lura 2 (1951) 128. 
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Lex Minicia. (Date unknown. about 90 b.c) Or- 
dered that a child born of parents of a different 
status civitatis receives the lower status. 

Wei»*, RE 12, 2399 ; Rotondi, loc. cit. 338. 

Lex municipalis Tarentina. (First century b.c) A 
tnunidpal charter (lex data) of Tarentum, preserved 
in part. It contains provisions about the responsi- 
bility of municipal magistrates, building regulations, 
and the like.—See leges datae. 

G. Rotandi, loc. cit. 492; Rndolpb, Stadt und Suat fm 
rom. Italien, 1933. 132; Riecobono, FIR 1* (1941) 166; 
E. H. Warmingtan, Remams of oli Latin, 4 (1940) 438. 

Lex naturalis. See natusalis lex. 

Lex Ogulnia. (300 b.c.) Augmented the number of 
pontifices and augures frotn four to eight and nine, 
respectively. and established the rule that four ponti¬ 
fices and five augures were to be plebeians. 

Riewald, RE IA, 1639; Munzer, RE 17, 2063; Rotondi, 
loc. cit. 236. 

Lex Oppia. (215 b.c.) Condemned luxury among 
women. It introduced restrictions on jewelry and 
prohibited many-colored dresses. The statute was 
aboiished twenty years later by the Lex Valeria 
Fundania. —See sumptus. 

Knbter. RE 4A, 904. 

Lex Orchia. (181 b.c.) Also a lex sumptuaria. See 
sumptus. It limited the number of per sons who 
could participate in a sumptuous dinner. 

Rotondi. loc. cit. 276 : Kubler. RE 4 A. 903. 

Lex Osca tabulae Bantinae. See lex latina tabu¬ 
lae BANTINAE. 

Lex Ovinia. See lectio senatus. 

Lex Papia. On foreigners. (65 b.c.) Introduced spe- 
dal proceedings against foreigners who unlawfully 
pretended to be Roman dtizens. The penahy was 
exnulsion from Rame. 

Wei*. RE 12. 2399. 

Lex Papia. On Vestal virgins. (65 b.c) Established 
the procedure for the selection of Vestales by the 
higfc pontiff ( pontifex maximus). —See vestales. 
B erge t . RE SuppL 7, 402. 

Lex Papia Poppaea. See lex iulia de maxttaxdxs 
taaiNiaus. 

Lex Papiria. On txesvtxi capitales, of unknown 
date, third or second c e n t u ry b.c 
G. Rotondi. loc. cit. 312. 

Lex Papiria de consecratione. (Date unknown.) 
Reqaired the approval of the plebs ior the validity 
oe consecratio (dedicatio). The statute seems to 
hxve been one of the earliest plebisdtes. 

Serer. RE Suppi. 7. 402; Paoli. RHD 25 (1946/7) 176; 
5a=a Di Paola. St Solani 1948. 631. 

Lex Papiria tabellaria. (131 b.c) Guaranteed se- 
crecy in vcrdng on legislative matters in the popular 
assembiies.—See tabellae. 

Ljrtraas. RE 4. 691 

Lex Petronia de praefectis i ure dicundo. (Before 
32 ac) Regulated the eiection 'of praefecti iure 
szcum&e ic muni dpalities. 

Caq, DS 3. 1158; Rotondi. loc. cit. 439. 


Lex Petronia. On slaves. (aj>. 61 ?) Prohibited 
masters from exposing thdr slaves to fight with wild 
beasts without permission from the competent magis- 
trate. Approval was given when a slave deserved 
punishment for bad conduct. 

Leonhard and Wei»», RE 12, 2401; Rotondi, loc. cit. 468. 

Lex Pinaria. An early statute which fixed the term 
of thirty days for the reappearance of the parties in 
a trial conducted in the form of legis actio sacra¬ 
mento. —See legis actio sacbamento. 

G. Rotondi, loc. cit. 472. 

Lex Pinaria Furia. (472 b.c.?) Reformed the cal- 
endar by the inserti on of an intercalary month. 

BergeT, RE SuppL 7, 403. 

Lex Plaetoria (Laetoria?) de minoribus. (192/1 b.c.) 
Protected per sons sui iuris under twenty-nve years 
of age (minores) who had been deirauded in a trans- 
action. The latter was valid in prindple, but the 
minor, when sued for pavment. had an exception, 
exceptio legis Plaetoriae, for his defense. Besides, 
an actio legis Plaetoriae was available to anyone 
(actio popularis) against the person who exploited 
the inexperience of a minor (circumscriptio adoles¬ 
centium). —See minobes. 

Berger, RE 13. 1863, 1867; Wei»». RE SuppL 3. 578; Ro¬ 
tondi. loc. cit. 271; Debny, Mil Girard 1 (1912) 265; 

Dnqnesne, Mei Corml 1 (1926) 136; Nap, TR 13 (1934) 

194. 

Lex Plautia de vi. (78-63 b.c?) The earliest law 
against the crimen vis (violence) committed either 
against the state or a private individual.—See vis, 

BES VI POSSESSAE. 

Berger, RE SuppL 7. 403 (BibL): J. Cord. La violence 

en iroit criminel rom., 1915, 31; Causia, RHD 22 (1943) 

88 . 

Lex Plautia iudidaria. (89 b.c.) On the eiection of 
judges (fifteen for each tribus). 

G. Rotandi, loc. cit. 342. 

Lex Plautia Papiria de civitate. See lex iulia de 

CIVITATE. 

G. Rotondi, loc. cit. 340. 

Lex Plotia de vi. See lex plautla de vi. 

Lex Poetelia de ambitu. (358 b.c) The earliest 
statute against unfair machinations ior electoral pur- 
poses. In particular the statute forbade competition 
for votes in market places. 

Berger. RE 12, 2407; Hosband. CU 10 (1914/5) 376. 

Lex Poetelia Papiria. (326 b.c) The statute, called 
by Livy (VIII 28.1) "another beginning of the free- 
dom of the Roman plebs." forbade the private im- 
prisonxnent of the debtor by the creditor, which was 
a Idnd of enslavement since the debtor («textu) had 
to work for the creditor like a slave. Many details 
about necti are doubtful as is the whole d octrin e on 
nexum, owing to the discrepandes m the co n f usin g 
reports in literary sources (Livy, Varro). espedaDy 
about putting the debtor into fetters.—See nexum, 

IUBAXE BONAM COPIAM. 

Hurelin, DS 4, 83; Berger. RE Suppi. 7, 405; K l e moda m. 

Fg Dakn 2 (1905) 1; AnsieUo, AnCam 2 (1929); De 
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Visscher, Mei Foumier 1929 (= Etudes de dr. rom. 1934, 
313) ; Kaser, Das altrom. Ius 1949, 247; v. Lubtow. ZSS 
67 (1950) 154. 

Lex Pompeia. On candidares for a magisteria! post 
(52 b.c.) It obliged them to be present in Rome 
during the electo ral period. 

Lex Pompeia. On provincial administradon. ( 52 b. c. ) 
Established the interval of five years between the 
holding of a magistracy in Rome and a subsequent 
pro-magistracy in a province. 

G. Rotondi loe. cit. 411. 

Lex Pompeia de ambitu. (62 B.c.) A very severe 
statute against bribery at elecdons. It has interest 
because of its procedural provisions. 

Berger, RE 12, 2403. 

Lex Pompeia de culleo. (55 b.c.?) Abolished execu- 
tion bv drowning the condemned culprit in a leather 
sack (culleus). The statute was perhaps a secdon 
of the lex Pompeia de parricidio. 

Hitzig, RE 4 (s.v. culleus, no. 4). 

Lex Pompeia de parricidio. (55 or 52 b.c.) Ex- 
tended the term parricidium to the assassinadon of 
parents. grandparents, children, grandchildren, broth- 
ers, undes, a consort or fiance, and some other rela- 
dves. The law apparently subsdtuted the penalty of 
AQUAE ET IGNIS interdictio for the ancient form of 
execudon by culleus. It is sdll in vigor under 
Justinian, D. 48.9. 

Hitzig, loc. supra cit. ; G. Rotondi. Leges pubi, populi Rom., 
1912, 406; Radin, JRS 10 (1920). 

Lex Pompeia de vi. (52 b.c.) A special statute on 
crimen vis (violence) the occasi on of which was a 
great riot with fires and mas sacres at the via Appia. 
Severe penalties were set.—See vis. 

Berger, RE Suppi. 7. 409; Rotondi, loe. cit. 410; J. Coroi, 
La violence en droit criminel rom., 1915. 93. 

Lex Pompeia Licinia. On tribunes. (70 b.c.) Abol¬ 
ished the restricdons imposed on the plebeian tri- 
bunate by Sulla.—See lex cornelia and lex aure- 
lia on tribunes. 

Lex Porcia (Leges Porciae). Three Leges Porciae 
of the second century b.c. are mendoned in connec- 
tion with the right ot appeal (provocatio) of per- 
sons condemned in a criminal trial. One of them 
dealt with the provocatio of soldiers.—See LEX 

VALERIA. 

Cuq, DS 3. 1160; Rotondi, loc. cit. 268. 

Lex praediatoria. See praediator. 

Lex provinciae. A law concerning the organization 
of the administradon of a conquered province. Origi- 
nally it was issued by the commanding general with 
the assistance of a senatorial commission.—See lex 
data, provincia, legati decem. 

Lex Publicia. (Earlier than lex Cincia of 204 b.c.) 
Limited the gifts of freedmen to their patrons who 
used to demand {exigere) excessi ve donarions on 
the occasion of the feast of the Saturnalia. 

Berger, RE SuppL 7, 410. 


[trans, amer. phil. soc. 

Lex Publicia de aleatoribus. See lex titia de alea¬ 
toribus. 

Lex Publilia de sponsu. See actio depensi. 

Lex Publilia Philonis. On admission of plebeians to 
censorship (339 b.c.) Henceforth. one of the 
censors had to be a plebeian. 

Lex Publilia Philonis. On the auctoritas of the senate 
(339 b.c.) . The law repealed the requirement that 
the senate approve ( auctoritas ) legisladve enactments 
of the popular assemblies after their passage. From 
then on. approval was given in advance and thus 
became a mere formality. It is controversial whether 
the statute simply reiterated the provision of lex 
valeria horatia to the effect that legal enactments 
voted by the plebeian assemblies ( concilia plebis) 
were binding on all cidzens, plebeians and patricians 
alike.—See auctoritas senatus, lex hortensia. 

SENATOR. 

Rotondi loe. cit. 226; G. W. Botsford, The R. assemblies, 
1909, 299; Guarino, St Solassi 1948; idem, Fsckr Schuls 
1 (1951) 461. 

Lex Publilia Voleronis. (471 b.c.) Based the plebe¬ 
ian assemblv and the elecuon of plebeian magistrates 
on a territorial. tribal division. 

G. Rotondi loe. cit. 197; Xiccolinl Hist 2 (1928) 12, 3 
(1929) 184. 

Lex Pupia. (57 b.c.) Prohibited meedngs of the 
senate on the days on which popular assemblies were 
convoked. 

Rotondi loc. cit. 399. 

Lex Quinctia. On aqueducts. (9 b.c.) Settled penal- 
des for damages to aqueducts and other construcdons 
connected with the water supply of Rome. The 
statute is preserved in the monograph of the Roraan 
writer Frontinus (first century arter Christ) "On the 
Water Supply (de aquis) ot Rome.” The author 
was curator aquarum (= commissioner 'for water 
supplv). 

Riceobono. FIR 1* (1941) 152; Acta Divi Augusti 1 
(1945) 154. 

Lex regia. Justinian terms the so-called lex de im¬ 
perio by this name.—For the laws under the king- 
ship. see leges regiae. 

Lex Remmia. (80 b.c.) See calumnia. 

Hitzig, RE 3, 1415; Lindsay, CIPhUol 44 (1949) 241. 

Lex Rhodia de iactu. Xot a Roman creadon. The 
Romans adopted it early from the Rhodians; at the 
end of the Republic it was already commented on 
by the Roman jurists. The law is based on the prin- 
ciple that when goods are thrown overboard to lighten 
a ship in distress, the loss is shared among all whose 
goods are saved. Robbery of merehandise by pirates 
does not come under the law.—D. 14.2.—See ia crus. 
Berger. RE 9. 545; Benedict. YaU Law Jour. 18 (1908/9) 
242; Dareste, SRHD 29 (1905) 429; Krdier, Ztschr. fiir 
das gesamte Handelsrecht 85 (1921) 257; G. Hubrecht. 
Quelques observatione sur P interpretation romame de la 
/J?.. 1934; De Martino, RDNav 1 (1935) 217, 3 (1937) 
335, 4 (1938) 3.180; Lefebvre d’Ovidio. RD.Vav 1 (1935) 
36; R. Zeno, Storia dei diritto marittimo 1946, 22; Osu- 
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chowslri, lura 1 (1950) 292; Wieacker, St Albertario 1 
(1952 ) 515. For the Byzantine compilation of maritime 
law (eighth ce n tury ). Imown as Nomos Rkodion Nau- 
tikos, see Ashburner, The Rhodian Sea-lave, 1909; Peragi, 
Roma e l’Oriente 4 (1914) 9. 24, 140. 

Lex Romana Burgundionum. (Ca. a.d. 500.) Be- 
longs to the so-called leges romanae bakbaxosum. 
It is a compilation of Roman legal rules for the use 
of the Roman dtizens in Burgund. Its sources are 
the three Codices, Gregorianus, Hermogenianus and 
Theodosianus, some post-Theodosian Novels, and 
juri Stic writings of Gaius and Paul 

Berger. RE 12, 2406; Baviera, FIR 2* (1940) 713; De 
Salis. M onumenta Germaniae Historica, Legum sectio 1, 
2 (1892) : H Rnegger, Einfiiisse des rom. Reehts m der 
LJLB., Diss. Berne, 1949. 

Lex Romana canonice compta. A collecdon of con- 
srirutions from jusdnian's Code, primarily concemed 
with ecclesiastical matters. It was compiled in Itaiy 
in the ninth century. 

C G. Mor, LJtxx., PubbL Unhr. Paria, 1927. 

Lex Romana Raetica Curiensis. Also called Utinen- 
sis. (Of the late eighth or ninth century.) Built 
up on the pattern of the lex romana visigothorum, 
for the use of Roman dtizens in the Franconian 
state. 

Berger, RE 12. 2406; Editkm: Zemner, Monumenta Ger¬ 
maniae Historica, Leges. 5 (1889). 

Lex Romana Visigothorum. By order of Alarie II, 
king of the Visigoths, a compilation of Roman Law 
was made for the use of Roman dtizens in the Visi- 
gothic state. The sources excerpted in the collecdon 
are the three Codes, Gregorianus, Hermogenianus 
and Theodosianus, the post-Theodosian Novels, 
Gaius* Insututes and Paul’s Sententiae. The ex- 
cerpts from the Sententiae and the Theodosian Code 
are provided with paraphrasde and explanator)' notes, 
interpretationes, of unknown origin, but not unim- 
portant for they often contain addidonal details. 
The Lex Romana Visigothorum is called also Bre¬ 
viarium Alaricianum (Alarici ).—See interpreta¬ 
tiones AD CODICEM THEODOSIANUM, EPITOME GA1. 
Edirion: Hacnel, LJt.V., 1949; Baviera, FIR 2* (1940) 
655 cantans excerpti ot the Codex Gregorianus and Her¬ 
mogenianus. and two appendices of the lex-. Epitome Gai, 
ibid. 231. Translation: S. P. Scott, The Visigothic Code, 
Boston. 1910.—BibL: Berger, RE 12, 2407; Bandry, DS 1 
(s.v. Breviarium A.); Patena, AG 47 (1891) 3; Calisse, 
AG 72 (1904) 143; M. Conrat, Breviarium A.. 1903; idem, 
Die Entstehung des westgothischen Gaius, 1905; idem. Der 
toestgothiseke Paulus, 1907; G. G. Archi, L’Epitome Gai, 
1937; Lear, The publie law in the Visig. Code, Speculum 
26 (1951) 1; Brack, St Arangio-Ruis 1 (1952) 202. 

Lex Roscia. See equites. 

Lex Roscia theatralis. (67 b.c.) Contained some 
rules about the distribudon of seats in the theaters. 
The equites were seated behind the senators.—See 

LEX IULI A THEATRALIS. 

Von der MuhlL RE IA. 1126 no. 22. 

Lex Rubria de Gallia Cisalpina. A charter for Gallia 
Cisalpina, issued before 42 B.c. when the territory 


was stili a Roman province. Onlv chapters 30-33 
are epigraphically preserved. The inscripdon is of 
paramount importance for the knowledge of certain 
legal insdtudons, such as operis novi nuntiatio and 
cautio damni injecti, as well as of the jurisdicdon of 
munidpal magistrates and some procedural questions 
(exeeudon against confessi ). 

Edition: Riccobono, FIR 1* (1941) 169 (BibL); Graden- 
witz. Ver such emer Decomposition des Rubrischen Frag¬ 
menti. SbHeid 1915; Berger, RE 12, 2412. 

Lex Rupilia. (131 b.c.) Organized Sidly as a prov¬ 
ince. It is frequently referred to in Cicero*s oradons 
against Verres. 

Weiss, RE 12. 2413. 

Lex Saenia. (30 b.c.) See lex cassia of 45 b.c. 

Acta Divi Augusti 1 (1945) 107. 

Lex Salpensana. (aj>. 82-84.) A munidpal consti- 
tudon of the Ladn municipium Salpensa. A pan of 
the text, together with the lex malaotana, was 
found on a bronze tablet near Malaga in Spain. The 
secdons of the two charters preserved inform us 
about munidpal magistiades, manumission of slaves 
and appointment of tutors (Lex Salpensana), munid¬ 
pal assemblies, candidates in elections and vodng, the 
administration of munidpal funds, tax-iarming, fines, 
and the like (Lex Malacitana). Some provisions are 
preserved in both charters. 

Koraemann, RE 16. 614: Riccobono, FIR 1* (1941) 
202. 208; Schulz, St Salassi (1948) 451. 

Lex Scatinia (Scantinia). Against stuprum cum mas¬ 
culo (= pederasty, 149 B.C.). The penalt)’ was a 
nne of ten thousand sesterces. 

Berger, RE Suppi. 7, 411; Weiss, RE 12. 2413. 

Lex Scribonia. (About 50 b.c) Exduded the acqui- 
sidon of servi tudes through usucapio. 

Leanhard, RE 2A, 1826; G. Rotandi, Leges pubi, populi 
Romani, 1912, 414; Levy, St Albertario 2 (1950) 221. 

Lex semiunciaria. (De fenore semiunciario, 367 b.c) 
Reduced the fenus unciarium to half the former rate. 
—See FENUS UNCIARIUM. 

Berger, RE SuppL 7, 394. 

Lex Sempronia agraria. There were two agrarian 
laws under the name Sempronia: one of the tribune 
Tiberius Sempronius Gracchus of 133 b.c, the other 
of Gaius Sempronius Gracchus of 123 b.c. —See 

LEGES AGRARIAE. 

G. Rotandi, loc. cit. 298 (BibL on the Gracchi, see also 
Rotondi, Scritti 1 , 1922. 421), 307; Vancura, RE 12, 1169; 
Terruzzi, BIDR 36 (1928) and Ath S (1928) 85. 

Lex Sempronia de abactis. (123 b.c.) A magistrate 
forced to resign his office by a dedsion of the people 
could not obtain another office. 

Berger, RE Suppi. 7, 412. 

Lex Sempronia de provocatione. (123 b.c) 
Strengthened the rules regarding the appeal to the 
people (provocatio). 

Coq. DS 3, 1164. 

Lex Sempronia frumentaria. (123 b.c.) A plebis- 
dte proposed by G. Sempronius Gracchus, introduced 



560 


ADOLF BERGER 


[trans, amer. phil. soc. 


the distribudon of gram (frumentatio) to ali Roman 
cidzens: five mcasures, modii, monthly at the rixed 
price of 6*4 asses. A later statute, lex Clodia (58 
b.c.), restricted the distribudon to needy people. 
Rostowzew, RE 7, 173; Cardinali. DE 3. 239; Van 
Berchem, La distribution du bli 6 la flib* rom.. Genere, 
1939. 

Lex Sempronia iudiciaria. See equites (123 b.c.). 
Guenoun, £t Girord 1 (1912); Fraccaro, RcndLomb £2 
(1919) 3SS. 

Lex Sempronia. On inter est. (193 b.c.) Provided 
that Roman statutes on inter est in loan contracts 
should be also applied to transacdons ficdriously (via 
fraudis) concludet 1 with cidzens of allied States (socii) 
in order to avoid the restrictioris imposed on loan 
transacdons among Roman cidzens. 

Berger, RE SuppL 7, 412 (na 5); Rotandi loc. cit. 271. 

Lex servilia de repetundis. (111 b.c.) More severe 
than the previous laws on the crimen repetundarum. 
It was the first statute to introduce the loss of political 
rights as a penalty for repetundae. 

Berger. RE 12, 2414. 

Lex Silia de condictione. An early statute of un- 
known date which established the legis actio per con¬ 
dictionem for claims of a fixed sum of money (cer¬ 
tum). —See LEX CALPURNIA, LEGIS ACTIO PE* CON¬ 
DICTIONEM. 

Nap. TR 9 (1929) 62. 

Lex Silia de ponderibus. (Date unknown, third cen- 
turyB.c.?) Introduced penalties for magistrates who 
forged, or pardcipated in a forgery of. weights or 
measures. 

Riccobono, FIR 1* (1941) 79. 

Lex Tarentina. See lex municipii tarentini. 

Lex Terentia. (189 b.c) Gave the sons of freedmen 
ddzenship optimo iure (with full rights). 

Munzer, RE 5A, 652; Kibler, RE 9, 1545; Steinwenter, 
RE 13. 106. 

Lex Thoria. An agrarian law of 119-118 b.c, often 
identified with the lex agraxla of 111 b.c. 

Vaacun, RE 12, 1176; Rotondi loc. cit. 318; Thompson, 
Clatsical Reo. 27 (1913) 23; Caspary, Klio 13 (1913) 84; 
Hardy, Jour. of Philol. 30, 32 (1909, 1912); D'Arms, 
Amer. Jour. of Philol. 56 (1935) 232. 

Lex Titia de aleatoribus. A repubiican statute which 
allowed betdng on sports in which the bravery (vir¬ 
tus) of the competitors was implied. The statute is 
mentioned (D. 11-5-3) together with a Lex Publicia 
and a Lex Cornelia the provisions of which are 
unknown. 

Lex Titia. (43 b.c) Introduced an extraordinary 
magistracy, a commission of three persons for the 
reorganizadon of the constitutional structure of the 
state, tresviri reipublicae constituendae causa (the 
first trium vi rate was composed of Octavian, Antonius, 
and Lepidus). They were invested with full con¬ 
sular power for five years and with the right to 
appoint magistrates. The commission was appar- 
endy renewed by a statute of 37 b.c. 


Lecrivain, DS 5. 412: De Villa. NDI 12. 1. 552; Stras- 
burger, RE 7A. 519; Rolondi loc. cit. 438. 

Lex Titia. On tutorship (under Augustus, date un¬ 
known) ; see lex iuua et titia. 

Lex Trebonia. (448 b.c.) Introduced the election of 
ten plebeian tribunes in the concilia plebis. 

Rotondi, loc. cit. 206. 

Lex Tullia de ambitu. (63 b.c.) Proposed under the 
consulship of Cicero.—See ambitus. 

Berger. RE 12. 2416. 

Lex unciaria. See lex corxeua pompeia. 

Lex Ursonensis. See lex coloniae iuliae gene¬ 
tivae. 

Lex Valeria de provocatione. (509 b.c.) At the 
very beginning of the Republic, this established the 
rule that a Roman cidzen sentenced to capital or cor- 
poral punishment by a consul had the right of appeal 
to the people. The rule was confirmed by the Twelve 
Tables, which provided that the appeal had to lie 
submitted to the comitia centuriata. The rule, ap- 
parendy violated in later times, was repeated with 
severe punishments by a Lex Valeria Horatia (449 
b.c), again by a Lex Valeria (300 b.c.) and a cen- 
tury later by the leges porciae. —See provocatio. 

G. Rotondi loc. cit. 190; G. Pugliesc. Appunti sui limiti 
deWimperium nelle repressione penale, 1939. 

Lex Valeria. On the abolition of kingship. (509 b.c.) 
Threatened with the death penalty anyone who would 
endeavor to promote the restoradon oi kingship. 
Berger, RE Suppi. 7, 414. 

Lex Valeria. On debts. issued in a dme of economic 
crisis. (86 b.c.) Permitted the debtors to pay only 
one-fourth of their debts and freed them from the 
remainder. The statute, criticized later as turpissima 
lex (= “a very bad law"), was in force onlv a few 
years. 

Lex Valeria Cornelia. (aj>. 5.) See destinatio. 

Lex Valeria Fundania. See lex oppia. 

Lex Valeria Horatia. See lex valeria de provoca¬ 
tione. 

Lex Valeria Horatia. (449 b.c., on plebiscites.) 
Provided that “what the plebs assembled by tribes 
(tributim) ordered was binding on the whole people" 
(Livv 3.55).—See lex publilia philonis. 

G. Rotondi, loc. cit. 203: Humbert, DS 1, 546; Guarino, 
Fschr Sckuls 1 (1951) 461. 

Lex Valeria Horatia. (449 b.c.) On the inviolability 
of the plebeian tribunes.—See sacrosancti. 

Lex Valeria Horatia. (449 b.c.) On senatusconsulta. 
It ordered the deposition of senatusconsulta with the 
plebeian aediles in the temple of Ceres. 

Lex Vallia. (Second century b.c.) Permitted the 
debtor in some cases of manus iniectio to resist 
immediate arrest by the creditor who laid hands upon 
him by repelling this gesture (manum repellere), and 
to defend himself without the aid oi a guaranty 
( vindex). 

Taubenschlag, RE 14. 1401; Berger, RE SuppL 7, 416: 
G. Rotondi loc. cit. 478. 
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Lex Varia. (90 b.c.) Punished for treason those 
who *'by help and advice” (ope et consilio ) induced 
an allied country to take up anns against Rome. 

G, Rotandi, loc. cit. 339. 

Lex Vatinia. See reiectio iudicis. 

Lex venditionis. The conditions of sale in the case 
of bonorum venditio of an insolvent debtor. Gen- 
erallv lex venditionis indicates a spedfic clause in a 
sale which differs from the nonnal provisions of such 
a contract—See lex contractus. 

Yaxny, BIDR 40 (1932) 72. 

Lex Vetti Libici. A statute of unknown origin and 
conteiu. The name is preserved in an imperial con- 
stitution (C. 792 .1 which notes the extension of 
that law to the provinces. The name is certainly 
corrupt The law apparently dealt with the dtizen- 
ship of freedmen, who before the enfranchisement 
were servi publici. 

Lconhard. RE 12, 2417; Cuq, DS 3, 1167; G. Rotondi, 

loc. cit. 471. 

Lex Vibia. (43 b.c.) Renewed the abolition of the 
dictat orship.—See lex antonia. 

Lex Villia. Called annalis (180 b.c.). Fixed the 
minimum age for Roman magistrates: for consuis 
iorty-three vears oi age, ior praetors forty, for 
aediles curules thirtv-seven. The interval of time 
between the tenure of two offices was settled at two 
years. 

H umb er t , DS 1. 270; Rotondi, loc. cit. 278; Fracearo, 

CentCodPa t (1934) 473; Afzelius, CIMed 8 (1947) 263. 

Lex Visellia. On freedmen (aj>. 24). Freedmen of 
a lower degree of dtizenship (latini iunlani) ob- 
tained full Roman dtizenship as a reward for six 
vears' Service in the fire brigades (vigiles) of 
Rome. Another provision of the law punished freed¬ 
men who falsely pretended to be free-bcm. Under 
the statute freedmen were exduded from munidpal 
offices, espedally from the decurionate.—C. 9.21. 

Leonfaard, RE 12. 2418; Rotondi, loc. cit. 465; Schntider. 

ZSS 5 (1884) 245. 

Lex Voconia. (169 b.c.) Contained several provisions 
concerned with the law of succession: (1) No woman 
could be hdr (heres) to an estate having a value 
gTeater than a fixed amount on which the available 
historical sources do not agree (it was at least 
200,000 asses). The restriction did not applv to 
intestate inheritance and to legades, nor to testa- 
ments of Vestal virgins and of the flamen Dialis. 
(2) Admitted among female agnates only the sisters 
of the deceased to intestate succession. (3) No 
one person—male or female—could receive by legacy 
more than the hdr (or all hdrs together) instituted 
in the last wilL This prohibition was also limited to 
larger estates, as above. The possibility remained of 
leaving the heirs very small portions in order to make 
numerous small legacies. The lex Voconia belongs, 
together with the former lex furia testamentaria 
and the later lex falcidia, to the statutes which by 


imposing limits on the amount of legades, aimed at 
making inheritances more attractive to the hdrs in¬ 
stituted and thereby discouraging thdr refusal of the 
testamentary inheritance, by which aedon all dis- 
posidons of the testator would be frustrated (testa¬ 
mentum desertum, destitutum). On the other hand, 
the lex Voconia had a purpose of more sodal char¬ 
acter, namely to restrain the luxuiy of women in- 
heridng big patrimonies. The rule, mendoned above 
under 3, was superseded by the lex falcidia. The 
incapadty of women to be instituted testamentary 
hdrs was somehow alleviated by the Augustan legis- 
lation on marriage and lost its practical significance 
no later than the beginning of the second century. 
.An allusi on to the modvadon of the lex Voconia, 
uniavorable to women’s rights of succession is re- 
flected in the term Voconiana ratio. 

Stdowenter, RE 12, 2418 (BibL) ; Kubler, ZSS 41 (1920) 
23; Brassloff, S/udicn sur rom. Rechtsgesckichte, 1925, 
70; Cassisi, AnCat 3 (1950). 

Libellaticus. See libellus libellatici. 

Libellensis. See scrinium ubellorum. 

Libellus. A small booklet (liber), a pamphlet. The 
term is applied to all kinds of peddons or letters 
addressed to the emperor or a high offidaL Syn. 
preces, supplicatio. Written complaints in dvil or 
criminal matters (accusadons) as well as written 
dedaradons (attestadons, issued by an offidal or a 
private person) are also termed libellus. In the 
Roman dvil procedure of the later Empire a libellus 
(= petition, complaint) of the plaindff was the start 
of proceedings called per libellum .—See a libellis, 
epistula, and the following items. 

V. Premerstein, RE 13; Thedenat, DS 4; L De Sario, 
II documento come oggetto di rapporti, 1935, 57. 

Libellus accusatorius. A written aceusation, ad¬ 
dressed to the competent offidal with the purpose of 
inidadng a criminal trial against a person.—See 
ACCUSATIO. 

Libellus appellatorius. See appello. 

Libellus contestatorius. A petition by which a person 
appointed as a guardian requests to be released on 
the grounds of a legal excuse.—See excusatio. 

Libellus contradictionis (contradictorius). A writ¬ 
ten reply by which one party to a trial contradicis 
the daims or facts presented by his adversary. In 
die libellary procedure (per libellum) libellus contra¬ 
dictionis is the defendant’s written reply to the libellus 
conventionis of the plaindff.—See the next item. 
Betti, ACDR Roma 2 (1935) 152. 

Libellus conventionis. A complaint addressed to the 
judidal magistrate (in provinces, to the governor) in 
which the writer presents the facts on which he bases 
his claim against the defendant Thereupon the of¬ 
fidal authorizes the plaindff to summon (with the 
assistance of a subordinate derk of the court, exse¬ 
cutor), the defendant communicating the libellus con¬ 
ventionis to him. The defendant dther recognizes 
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the plaintifFs claim or denies it in a written libellus 
contradictorius in which he assumes the obligadon 
to appear before court.—See the foregoing item. 

V. Premerstem. RE 13, 49; Mitteis, SbLeips 1910, 61; 
Stehrwenter, Fickr Honausek ( Abhandl. -ur antiktn 
Reckugesck. 1925) 36; idem, ZSS 50 (1930) 373, 54 
(1934) 373; idem, SDHJ 1 (1935) 132; idem. Fsckr 
Wenger 1 (1944) 180; P. Collinet, Lo procedure par libelle 
(Et kistoriques sur le droit de Juttinien 4), 1932; Betti, 
ACDR Roma 2 (1935) 145 (BibL); Balogh, St Ricco- 
bono 2 (1936) 453. 

Libellus dimissorius. (Appcars only in the plural, 
libelli dimissorii.) See utterae dimissoriae, ap¬ 
pello. —D. 49.6. 

Libellus divortii. See divortium. 

Libellus familiae. ( Liber patrimonii.) A book in 
which the whole property of the family (estate, slaves, 
valuable fumiture, etc.) was recorded. 

Libellus famosus. A pasquil, a lampoon. Syn. libellus 
ad infamiam alicuius pertinens (= defami ng another 
person). According to the Lex Cornelia de iniuriis 
punishment was inflicted on the person who wrote 
(scripserit) , composed ( composuerit) or edited {edi¬ 
derit) such a lampoon, even if the publicadon was 
made under another name or anonymously (sine 
nomine). Libellus famosus was also a letter ad- 
dressed to the emperor or an offidal containing 
malicious accnsa rions against another person. If the 
letter was anonymous, it had to be burat, without 
any invesrigadon against the person d efam cd.—D. 
47.10; C. 9.36.—See carmen famosum, lex Cor¬ 
nelia DE INIURIIS. 

Pfaff, RE 13; ▼. Premerstem, RE 13, 29; Thedenat, DS 
3, 1176 ; Anon, NDl 7. 

Libellus inscriptionis. A written accusadon of a 
crime brought against a person by an accuser (ac¬ 
cusator). It contained a detailed descriptior of the 
wrongdoing and was used by the competent office as 
the basis for the registering of the case in the offidal 
records (see inscriptio). This initiated the inves¬ 
ti gation and the criminal trial.—See ubellus accu¬ 
satorius, INSCRIPTIO IN CRIMEN. 

RE 13. 59. 

Libellus libellatici. A petition addressed to the com- 
mission instituted during the persecudon of Chris- 
fians by the emperor Dedus, in which the peddoner 
(a Chrisdan who, in fact, did not periorm die pagan 
sacrifices) requested the issue of a certificate that he 
had made the appropriate sacrifices to the Roman 
gods. The cerdficate saved him from persecudon. 

V. Premerstem, RE 13. 46; Wittig, RE 15, 1280; P. M. 
Meyer, Die libelli der Deeianiteken Ckrittenverfolgung, 
APrAW 1910, Abh. 5; Faolhaber, Zeitsekr. fur katk. 
Theologie 43 (1919) 439, 617; Kmpfing, Harvard Tkeol 
Rev 16 (1923) 345; Bludau. RSm. QuartaUckrift, SuppL 
Hett 27 (Frelburg L Br„ 1931); H Schoena ich. Die l. 
tui d ikre Bedeutung fur die Ckristenverfolgung, 1933. 

Libellus refutatorius. See refutatio, consultatio. 
V. Premerstem. RE 13, 59. 


Libellus repudii. See divortium. 

Libellus rescriptorum. See uber ubellorum re¬ 
scriptorum. 

Liber. A son. See uberi (children). 

Liber. (In juristic writings.) A book as a division 
of a written work. The jurists used to divide their 
writings into books (libri). The average size of a 
liber was from 1500 io 2500 lines, each of approxi- 
mately 35 letters. Gaius’ Institutes are divided into 
commentarii. A writing consisdng of one book only 
= liber singularis. 

P. Kruger, ZSS 8 (1887) 76. 

Liber. (Adj.) Free. For liber in the sense of a iree 
man, see uber (homo), libertas, status uberta¬ 
tis. Generally, according io the connecdon in which 
it is used, liber means free from any legal or fartual 
restricdons; with reierence to immovables = free 
from charges (servitudes, hypothec).—See civitates 
uberae. 

Liber (homo). A iree man, either a free-bom (•»»- 
genum) or a freedman (libertinus, libertus). A 
person is free-bom when born of free parents, legally 
married, even when they were not free-bom them- 
selves, but were free when the child was born. A 
child bom of parem s noi married follows the con- 
didon of the mother. AnL servus. 

Liber Authenticorum. See novellae iustiniani. 

Liber beneficiorum. See commentarii beneficio¬ 
rum. 

Baodry, DS 1, 688. 

Liber GaiL See epitome gai. 

Liber homo bona fide serviens. A free man who does 
not know his status as a free man and serves in 
good faith as another's slave. This might happen 
when a free-bom child was exposed by his parents 
(see exponere fiuum) and was treated by the 
person, who took him inio his horne, as a slave, or 
when a slave manumitted in a iestament by his 
master, had no knowledge of his being freed. What 
such a person acquired at his “master’s” expense (ex 
re domini) or through his own labor belonged to the 
“master," ali other acquisitions, donarions. and testa¬ 
men tary gifts were his. Good faith on the part of 
the master is also presumed. Different is the situa- 
rion of a free man who fraudulently (dolose) lets 
himself to be sold as a slave and shares the price 
with his accomplice who performed the sale. He 
loses freedom and becomes the slave of the buyer.— 
See ingenuus manumissus, ex re au cuius. 

Berger, PhUologut 73 (1914) 69; idem, ZSS 43 (1922) 

398; G. Dulcktit, Erblasserwille, 1934, 12, 79; G. Ciulei. 

LJk.b.fj., Paris, 1941. 

Liber libellorum rescriptorum. A collecdon of im- 
perial rescripts issued in legal matters and publidy 
exhibited (see proponere). Copi es of single re¬ 
scripts could be made by private individuals. On 
request they were provided with an offidal clause 
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confirming their correctness ( descriptum et recogni¬ 
tum jactum). 

F. v. Schwind, Zttr Fragt der Publikation im rom. R., 1940, 
169. 

Libet patrimonii. See libellus familiae. 

Liber populus. See civitates foederatae. 

Liber Syro-Romanua. An anonymous legal compila- 
tion oi an unknown date (fiith century?) preserved 
in oriental versions (Syriae, Arabie and Armenian), 
presumably derived from a Greek translation of a 
Larin original. It deals primarily with laws of 
family, slavery, and inheritance and takes imperial 
legislation into accounL The purpose of the com- 
pilation which in the various manuscripts shows 
different additions, is not quite ciear. It would seem 
that it has been prepared for teaching rather than 
ior the use of practitioners. 

Editioni: Brans and Sachau, Syrisch-rom. Rechisbuch aus 
dem 5. Jahrhtmdert, 1880; E. Sachau. Syrisch-romische 
Rtchtsbucher 1 (1907). Latin translations: Ferrini. Opere 
1.397; Furiani in FIR 1’ (1940) 753.—Stidl, RE 4A, 1779; 
Mhtds. APrAW 1905; Ducati, BIDR 17 (1905); idem. 
Riv. di storia antica 10 (1906) ; Nallino, St Boni ante 1 
(1929) and in a seriei of articles, now repnblisbed in 
Raccolta di scritti, 5 (1942); Volterra. RISC 88 (1951) 
153 (Bibi) ; Tanbenschlag, Jour. of juristie papyrology 6 
(1952) 103. 

Libera facultas mortis. Pennis sion granted by the 
emperor to persons condemned to death to evade 
exeeution throtigh suicide. Provincial governors did 
not have this righL Syn. liberum arbitrium mortis. 
—See SUTCIDIUM, MORTEM SIBI CONSCISCERE. 

F. M. De Robertis, St di drr. penale, 1943, 89. 

Liberalis. Concerning liberty. For liberalis causa 
{liberale iudicium), see causa ubebaus. —See 

OPEBAE LIBERALES, STUDIA LIBERALIA. 

Liber alitas. Liberality, generosity. The term ccrvers 
acts oi liberality both by private individuals, magis- 
trates. and by the emperor as well (donations, distri- 
bution of money among the people, missilia, con¬ 
giarium ; the coins or tess er ae kummabiae had the 
inseription ex liberalitate Augusti = by liberality of 
the emperor). Liber alitas occurs onlv when there is 
no redprocal performance and no compensation. If 
a person is sued for the fulfillmect of an obligation 
assumed by liberality, he could be condemned only to 
id quod jacere potest, i.e., as far as his means allow, 
see beneficium competentiae. Syn. largitio. —C. 
10.14. 

Berre. RE 13; Prmgshdm, St Albertario 1 (1952) 661. 

Liberare (liberatio). Applied in the field of private 
law in different meanings. With regard to slaves it 
is syn. with manumittere (= to free); with regard 
to contractual or other obligations = to release the 
debtor either after payment or through an act of 
liberality (see legatum liberationis) ; with regard 
to things = to release a thing from a legal tie. e.g., 
irom a servitude or from being pledged. Liberare 
creditorem = to satisfv a creditor. Liberare also 


indicates the release of a guardian from tutorship, 
or a curator from curatorship. Liberare refers to 
the emandpation of a son from paternal power, too. 
In criminal matters liberare — to absolve, to acquit 
the accused.—D. 46.3; 34.3; C. 8.42; 11.40.—See 
acceptilatio, solutio, manumissio, emancipatio, 

PER AES ET LIBRAM. 

Cnq, DS 3; Meyian, St Riccobono 4 (1936) 287. 

Liberi. Children, sons and daughters. In a broader 
sense the term embraces all descendants.—See ius 

UBEBOBUM, INTERDICTUM DE UBERIS EXHIBENDIS, 
TESTAMENTUM PARENTIS INTER UBEBOS. 

Lanfrancbi, StCagl 30, 2 (1946) 15. 

Liberi iustL See filius iustus. 

Liberi naturales. See filius naturalis. —C. 5.27. 

Liberorum quaerendorum (procreandorum) causa. 
Procreation ot" legitimate children was the aim of 
a Roman marriage. At the registration of citizens 
(see census) the head of a family was asked whether 
he was living with a wiie liberorum quaerendorum 
causa. Hence a waman married in iustae nuptiae = 
uxor liberorum quaerendorum causa. 

Libertas. Liberty, freedom, the status of a iree (see 
liber) person as opposed to slavery (sebvitus). 
In a broader sense libertas is “the power to live as 
you wish” (Gcero, Par ad. 5.134). The following 
is the definidon of the jurist Florentinus (D. 1.5.4 
pr.); “Libertas is the natural liberty of doing what- 
ever one pleases unless something is prohibited by 
force or law.” This definidon was literally repeated 
by Jusrinian in his Institutes (13.1). “Freedom is 
inesdmable” (D. 50.16.106), it cannot be evaluated 
in money. Trials in which the libertas oi a person 
is involved = causa liberalis {iudicium liberale).— 
C. 722 .—See status libertatis, favor libertatis, 
vindicatio in libertatem. Libertas with regard to 
immovables denotes freedom from servitudes.—See 
usucapio ubertatis, ademptio ubertatis, posses¬ 
sio UBEXTATIS. 

K Kloesel, Libertas, Disl, Breslau, 1935; G. Latnbardi, 
Concetti fondam, det dir. pubblico, 1942. 32; Wirszubslri. 
L as a poiitical idea at Rome during the late Repnblic and 
early Principate. 1950; Wenger, SDHl 15 (1949) 60; 
Biondi, II diritto romano propagatore della liberti. Jus, 
n. s. 3 (1952) 266. 

Libertas directa. See the next item. 

Libertas fideicommissaria. Freedom granted to a 
slave through a fideicommissum. The sia ve becomes 
free when the heir fulfilled a forma- manmnission. 
Ant. libertas directa, when a testator freed a slave 
directly {“liber esto" = he shall be free) in his 
testament; see manumissio testamento. 

Libertas Latina. See latini iunlvni, latinitas. 

Libertinitas. The status of a freedman {libertinus), 
A iree-bom considered erroneously a ireedman might 
defend his ingenuitas (the status of a free-bom) 
before court; see ingenuitas. 
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Libertinus (libertina). A person bom as a slave, but 
set free later by manumission (see manumissio) , a 
freedman. Ant. ingenuus (= free born) and servus 
(= a slave). Freedmen were dtizens. though en- 
joying fewer political rights than the free-born. 
They were exduded from magistrades and sacerdotal 
offices, and could not become members ot the senate. 
Their right of voting in the popular assemblies was 
regulated to their disadvantage (exdusion from par- 
ddpation in comitia centuriata as long as they were 
based upon the organizadon of the army, since freed¬ 
men were not admitted to the Service in the legions). 
Their sodal position, however, was not untavorable 
because they were entrusted with confidendal work 
in the household of thdr patrons. Their sodal es- 
teexn increased even under the Prindpate since many 
posts in the imperial chancerv, in the general admin- 
istradon and in that of the imperial patrimony were 
confided to them. in pardcular to the emperor's freed¬ 
men (see liberti caesaris). Hadrian introduced 
restricdons in the use of freedmen in important ad¬ 
ministrative positions in favor of persons ot equestrian 
rank.—Inst. 1.5; C. 10-58.—See lex visellia, resti¬ 
tutio NATALIUM, UBERTUS (Bibi.). 

Steiner. RE 13: Lecrivaia DS 3: Sciasda. .V£>/ 7: Bar- 
row, OCD 371; A. M. Duff, Freedmen U the Roman Em - 
pire, 1928; Gonion, The freedman's son, JRS 21 (1931) 
65. 

Libertus. A freedman. The term is used of a freed¬ 
man in reiation to the person who manumitted him 
( patronus, manumissor). A freedman is libertinus, 
but libertus of his ex-master. In a few texts libertus 
is used in sense oi libertinus. Liberta — a freed- 
woman. For the relarions between a freedman and 
his patron, see patronus, operae uberti, iudicium 

OPERARUM, OBSEQUIUM. INGRATUS UBERTUS, BENEFI¬ 
CIUM COMPETENTIAE, BONORUM POSSESSIO INTESTATI, 
IN IUS VOCATIO, ASSIGNATIO UBERTI. —Inst. 1-5 ; 37; 

D. 382; 3; C. 4.13; 6.4; 7; 10.58. 

De Frandsd, StSas 1 (1921) 39; Buckland. RHD 2 
(1923 ) 293; H. Kruger. St Riccobtmo 2 (1926) 229: 
Belleili, AC 116 (1936) 65; Pergreffi. Rieereke epigrofiche 
sui liberti, Epigraphiea, 2-3 (1940-41); Lavaggi- SDHI 
12 (1946) 115; idem, StCagl 30 (1946), StSas 21 (1947); 
idem, La successione nei beni dei liberti nel dir. postclassico, 
1947; C. Cosendni, Studi sui liberti 1 (1948), 2 (1950) ; 
idem. AnCat 2 (1948) 235. 

Libertus Caesaris (prindpis). A freedman of the 
emperor. The manumission of a personal slave by 
the emperor was a sign of particular conhdence. 
Imperial freedmen obtained normally important posi- 
tions in the imperial palace and chancerv and ac- 
quired at times great influence on state affairs and 
the imperial policy. 

Libertus ingratus. See ingratus. 

Libertus orcinus. A freedman manumitted in the 
testament of his master (see manumissio testa¬ 
mento). In classical law he was free from patronage 
since his former master was dead. In Justinian’s 


law, however, the manumitter's son became his pa¬ 
tron with all the rights of patronage. 

Loreti-Lorini, BIDR 34 (1925); Harada. ZSS 59 (1939) 

498. 

Libra. A balance. A libra was used in formal acts 
conduded per aes et libram. —See per aes et libram. 

L. Michon. Recueil F. Grny, 1 (1934) 42. 

Librarius. A slave who, in the Service of a wealthy 
master, was charged with writing letters, copving 
books, and sometimes with bookkeeping. Librarius 
is also the technical term for a book-seller.—See 
SCRIBA. 

Bilabcl. RE 13; Lafaye. DS 3. 

Libri. For some kinds of libri in the sense ot records, 
registers, lists, see under liber, and the following 
items. 

Libri ad edictum. Commentaries on the praetorian 
edict written by jurists. There were commentaries 
on the pre-Hadrian edict and after Hadrian on the 
edictum perpetuum as compiled by the jurist Julian; 
see edictum praetoris, edictum perpetuum 

HADRIANI. 

Libri ad Sabinum. See sabixus. 

Libri censuales. A land-register for taxation purposes. 

Libri magistratuum. Lists of the annual magistrates 
(consuis, plebeian tribunes) were in use, seemingly. 
trom the fifth centurv b.c. on. 

Niccolini, Atti della Societ a linguistica di sciense e lettere, 

5 (1926) 101 

Libri pontificum. See commentarii pontificum. 

Libripens. The man who held the balance when a 
legal act was performed in the solemn torm per aes 

ET UBRAM. 

Kiibler, RE 13; Kaser, RE 5A, 1025; Foligno, SDI 7. 

Licentia. Freedom; in a derogatory sense = boldness, 
licentiousness. With regard to magisterial power it 
is syn. with potestas, jacultas. 

Licere. To be permitted by law or custom. "Not all 
that is permitted (licet), is honest" (D. 50.17.144). 

Licet. (Conj.) / !though even if. When used with 
a subsequent indicative, it is suspect as to its das- 
sicality, especially when followed by a concession. 
introduced with attamen. The incorrect indicative 
may, however, originate from a copyist's error or a 
wrong resolution of an abbreviation. Likewise, quam¬ 
vis, followed by an indicative, is considered suspect. 

Guarneri-Citati, Indice * (1927) 53, 72. 

Licinnius Rufinus. A jurist of the third century. a 
pupil of Paul, author of an extensive work entitled 
Regulae. 

Milmer and Berger, RE 13. 457 no. 151; H. Kruger, St 

Bonfante 2 (1930) 331; L. Robert, Hellenica 5 (1948) 28. 

Licitari (licitatio). To bid at an auction.—See auctio, 
subhastatio. 

Licitatio fructuum. See FRUCTUUM LICITATIO. 

Licitus. What is permitted by law or custom. Hence 
licito iure = lawfully, legally (= licite). Licitus is 
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used at times instead oi legitimus, iustus. Ant. illi¬ 
citus. 

Licium. See lance et licio. 

Lictores. According to an old Roman custom (of 
Htruscan origin), the king was preceded in his offidal 
appearance by twelve lictors carrying btmdies of rods 
(see fasces) with a protruding axe-head as a Symbol 
ot the land’s sovereignty and power over his subjects’ 
liie and death. Under the Republic the use of lictors 
was preserved as a sign of magisteriai power. A 
consui had twelve liaors, a dictator twenty-four, a 
praetor in Rome rwo. in the provinces six. The 
lictors were appointed by the higher magistrates and 
fulfilied lower ofncial Services, such as the convoca- 
tion of popular assemblies, tne citation of individuals 
to appear before a magi strate and the arrest of crimi- 
nals by order of the competent magistrale. They 
assisted also at capital executions. Thcir prindpal 
duty was to escort the magistrate in public (marching 
beiore him = anteire) and to keep order wherever 
he appeared. Under the Principate they were or- 
ganized in professional associations ( decuriae lic¬ 
toriae) with the addition of the office to which they 
were attached (e.g., decuria lictoria consularis ).— 
See QUINQUEFASCALES. 

Kubler. RE 15; Lecrivain, DS 3; Treves, OCD\ De 

Sanctis. Rh-isto di filologia, 1929. 

Lictores curiati. Liaors, attendants of priests of 
higher rank. 

Kubler. RE 13. S16. 

Lictores denuntiatores. See denuntiatores. 

Kubler, RE 13. 515. 

Lignum. A wooden tablet. a testament written on a 
wooden tablet ( tabulae testamenti). 

Limes. The fronti er of the state (sometimes specined 
by the name of the region, e.g., limes Aegyptiacus). 
Limes is also the free space between two neighboring 
Ianded properties, left for public use. In ancient 
times it had to be five feet wide (syn. fines, terminus). 

Fabricius. RE 13. 

Limitaneus. Conneaed with the state boundaries. 
Milites limitanei = troops stationed in a frontier gar- 
rison. Agri limitanei = land on the irontier of the 
sate for the maintenance of milites limitaneus. — 
C. 11.60.—See fundus limitaneus. 

Linea. The line of descent from a common ancestor 
on the paterna] or materna! side ( linea paterna, 
materna). Linea transversa — the collateral line.— 
See latus. 

Linteum. See lance et licio. 

Linum. A thread with which the tablets of testament 
{tabulae testamenti) were bound and sealed. The 
testatoris tearing the linum was considered tanta- 
mount to his destruction of the will. 

De Sario. AG 136 (1949) 102. 

Liquere. To be dear, evident.—See iurare sibi non 

LIQUERE. 

Leonhard and Weiss. RE 13. 726. 


Lis. “Indicates anv suit (actio), dther in rem or in 
personam" (D. 50.16.36). The term refers both to 
the trial and to its object. The parties to a lis (liti¬ 
gatores) are “enemies" (inimici), iurgium is also 
a legal controversv but ot a less inimical nature. 
Syn. litigium. —See the following items, iusiuran- 
DUM IN LITEM, LITIS CONTESTATIO, DECEMVIRI STLITI¬ 
BUS IUDICANDIS, PRAEDES LITIS ET VINDICIARUM, 
CONSORTES LITIS. 

Weiss, RE 13; Cuq, DS 3. 

Lis deserta. See deserere, eremodicium. 

Lis dividua. See exceptio litis dividuae. 

Lis fullonum. A trial beiore three praejecti vigilum 
(aj>. 226-244) in which the guild of fuilers daimed 
the exemption from water rates on the ground of 
andent privileges and some religious consideration. 
The record of the trial is preserved in an inscription. 
Recent edition: Arangio-Kuiz, FIR 3 (1943) no. 165 
(BibL); Waltring. DE 2, 405; W. Liebenam. Geschichte 
und Organitation des rom. Vertrnswtsens, 1910, 239. 

Lis infitiando cresdt in duplum. See infitiari. 

Lis moritur. See iudicia legitima. The term mors 
litis is a creation oi Justinian's.—See lis perit. 
Kaser. RE 16: P. Tuor, Die mors litis wr rom. Formular- 
proverjakren, 1906: Beseler, Bcitrage 4 (1920) 1; Boni- 
tado. AG 142 (1952 ) 34. 

Lis pendens. See lite pendente. 

Lite pendente. When a tria! is stili pending. During 
this time a supplication to the emperor conceming 
the objea of the controversv was not admissible. 
The objea oi the trial = res litigiosa. —C. 121. 

Lis residua. See exceptio litis dividuae. 

Litem contestari. See litis contestatio. 

Litem denuntiare. See laudare auctorem. 

Litem suam facere. See iudex qui litem suam 
facit. 

Liti se offerre. To accept the part of a defendant in 
a trial involving the recovery of a thing (rei vindi¬ 
catio, hereditatis petitio) by a person who does not 
possess it. Usuallv behind this acceptance was de¬ 
liberate deception in order to cover the real pos¬ 
sessor of the thing and to give him the opportuni ty 
to usucapt it in the meantime. The dishonest de¬ 
fendant was, of course. not able to restore the thing, 
but he was liable for damages on the ground ot his 
cautio iudicatum solvi which made him responsi- 
ble for fraud.—See possessor fictus. 

Lenel, GrZ 37 (1910) 532; Maria, Et Girard 2 (1913) 
237; Kaser, ZSS 51 (1931) 101. 

Litigare. To be involved in a avii trial. The term 
refers particularly to the stage in iure. Litigans — 
the party to a trial. Syn. litigator. —D. 44.6; C. 8.36. 

Litigator (litigans). See litigare. 

Litigiosus. See res litigiosa, lite pendente. —D. 
44.6; C. 8.36. 

Litis aestimatio. The evaluation in money of the 
thing daimed by the plaindff to make possible a 
judgment in a sum oi money (condemnatio pecu- 
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maria). When in a rei vindicatio the defendant 
refused the restoradon of the thing claimed, it re- 
mained with him when he paid the litis aestimatio. 
He could now acquire ownership thereon since he 
was protected against a new claim for the recovery 
of the thing by an exceptio rei indicatae. —See arbi¬ 
trium UTI AESTIMANDAE, IUSIURANDUM IN LITEM. 
Kipp, RE 1; Cuq, DS 3 ; Huvelin, Mil Gemrdin 1903, 
319; E. Betti, Studi sulla litis a., 1-2, 1915 ; idem, La La. 
tn ropporto al tempo nelle varie specte di asioni, 1919; O. 
Carrelli. Uacquisto de lia proprietd per Ija., 1934; A. Er- 
hardt, La. tm rom. Formularprosess, 1934 ; idem, ZSS 55 
(1935 ) 36; M. Kaser, Quanti ea res est, 1935; Rtuso- 
Spena, RBSG 10 (1935 ) 548. 

Litis contestatio. The final act in the proceedings 
in ture, by which, aiter the appointment of the judge 
(iudex), the controversial issues are established and 
submitted to the latter for the examination of the 
facts and for judgment. In the procedure oi legis 
actiones the end of the first stage of the process took 
place before witnesses summoned by the phrase 
“testes estote” (= be witnesses) ; hence the term 
contestatio. In the formuiary procedure the litis 
contestatio was achieved by agrcernent of the parties 
about the formula. The concept that the litis con¬ 
testatio was of a contractual nature has been comznon 
opinion in the literature, since the parties gave their 
consent to surrender their controversy to the private 
judge. Among the maniiold effects of the litis con¬ 
testatio the most important is that the plaintifFs right 
to sue the defendant is “consumed” ( actio consumi¬ 
tur) which excluded a second trial for the same 
claim; see ais idem exigere, eadem res. The de¬ 
fendant is protected, under spedfic drcumstances, 
against a second suit by the law itself (ipso iure). 
In such cases the praetor could reject the second 
aedon ( denegare actionem ) immediately and, be- 
sides, the defendant might object to the idendty oi the 
second claim with that oi the first trial In other 
cases (iudicia imperio continentia, actiones in rem, 
actiones in factum) the defendant had to oppose a 
formal exception (in the formuiary procedure) that 
the dispute at issue had been already the object of 
a litis contestatio (exceptio rei in iudicium deductae) 
or had been decided by a final judgment in a previous 
trial (exceptio rei indicatae). Aiter the litis con¬ 
testatio, the plaintifFs claim became transmissible to 
his heir, even in those cases in which it was not 
hereditary before the litis contestatio being a strictly 
personal claim. Through litis contestatio the original 
obligation of the defendant was extinguisbed ( tollitur 
obligatio) and transformed into an obligation, based 
on the litis contestatio itself, the substance oi which 
was to fulfi.ll the judgment debt (indicatum facere) 
in case of condemnation. The legal situation at the 
time oi the litis contestatio was dedsive for the final 
judgment. With the disappearance oi the bipartite 
procedure the litis contestatio lost not only its ex¬ 
terna! aspect but also its materia! effects. The term, 


however, occurs frequently in Justinians legislative 
work where it refers to the cognitio extra ordinem 
and the postclassical procedure. What was later 
called litis contestatio resembled somewhat the classi¬ 
ca! litis contestatio ; it was the moment when the 
jurisdictional officer “started” (coeperit) to hear the 
exposition oi the case by the parties or their repre- 
sentatives: the narratio by the plaintiff, and the 
contradictio by the defendant. Legal consequences 
attached to the former litis contestatio became now 
conneaed with the final judgment itself.—C. 3.9.— 
See iudicium accipere, absolutorius, exceptio, 

RES LITIGIOSA, EXCEPTIO REI IUDICATAE, PERIRE, SUS¬ 
CIPERE ACTIONEM. 

Weiss, RE 13; Humbert DS 3; R. De Ruggkro. BIDR 
(1905) 149; Gradenwitz. Fg Bekktr 1907; Wlassak. 
SbWien 184 (1917), 194 (1920); E. Betti. Costmsione 
giuridica dellc consunsione processuale, 1919; Guaraeri* 
Citati, BIDR 34 (1925) 163; Riccobono, ZSS 47 (1917) 
65; Meylan, Mei Comil 2 (1926 ) 81; M. Kaser. Restituere 
ais Prozessgegenstand, 1932; E. Carrelli. La genesi dei 
procedimento formulare, 1946. 17; Lavaggi. AG 134 (1947) 
24; C Gioffredi, Contributi alio studio dei processo civ. 
rom., 1947, 65 ; Di Paola, AnCat 2 (1948) 253 ; Biscardi, 
RIDA 4 (=Mel De Visscker 3, 1950) 159; Bonifacio, 
St Albertorio 1 (1952); Pugliese, Rh'. di diritto proces- 
suale 6 (1951). 

Litis denuntiatio. See denuntiatio utis. 

Littera Florentina. See Florentina. 

Littera Pisana. See florentina. 

Naber, St Bonfante 2 (1930) 289. 

Littera vulgaris. See vulgata. 

Litterae. A writing (opposed to spoken words, oratio), 
a letter (syn. epistula). A letter may be used for the 
conclusion oi an agreement (contrahere) between 
persons not living at the same place. Illiterate per- 
sons (ignarus litterarum, ignorans or qui nescit lit¬ 
teras) are excluded from legal acts which require a 
written form. Justinian issued special rules for 
testam ents of illiterate persons. “What has been 
written (litterae) on another’s materia! (e.g., charta 
= paper, membranae = parchment), even ii written 
with golden letters, becomes his property” (D. 
41.15.1).—See comparatio utterarum, ignarus 

LITTERARUM, EPISTULA. 

Litterae. (With reference to offidal correspondence.) 
A letter issued by a magistrate or an imperial ofndal 
in an officia! matter. Litterae also indicates an im¬ 
perial rescript; see rescriptum principis. 

Litterae commendaticiae. A letter of recommenda- 
tion. 

Litterae dimissoriae. A written report of a judidal 
officer to a higher court in the case of an appeal (see 
appellatio) conceming the controversy. It was to 
be presented to the appellate court by the appealing 
party. Syn. libelli dimissorii, apostoli. —D. 49.6.— 
See appello. 

Litterarum obligatio. (Obligatio litteris contracta.) 
An obligation which originates from a written docu- 
ment or from a written entry in an account-book. 
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The ancient forms of litterarum obligatio became ob¬ 
solete alreadv in classica! times. In Justinian’s law 
there is a new form of obligatio litterarum. A scrip¬ 
tura carri ed an obligation if the writer acknowledged 
by writing that he owed a sum of money to a certain 
person. He could, however, during two years, object 
that he actually had not received the money.— Inst. 
3_21 .—See nomina transcripticia, codex accepti, 

CHIROGRAPHUM, SYNGRAPHE, EXPENSILATIO. 

Steinwemer, RE 13; Menina-Vstruo, AG 80 (1908) 94; 
Binder, St Bmgi 1910, 339; Riccobono. ZSS 43 (1922) 
326; R. De Ruggiero, St Perossi 1925, 369; Appert RHD 
11 (1932 ) 619; Gallet, RHD 21 (1942) 38; Erdmaim, 
ZSS 63 (1943 ) 401; Brasiello, SDHI 10 (1944) 101; F. 
Boniiaao, Sovasione, 1950, 53; Araagio-Ruiz, St Redemi 
1 (1951) 12. 

Litus maris. The seashore. It is a res communis 
omnium; consequently everybody may approach it 
and set his toot thereon. Its extension goes to the 
limits reached by the highest winter waves. Pearls, 
gems, etc., found on the seashore were subject to 
occupatio and became the property of the individual 
who found them. In some texts litus maris is listed 
among res publicae. A building constructed on a 
seashore belongs to the builder.—C. 12.44.—See 
MARE. OCCUPATIO. 

Costa. Riv. dir. mtern., S (1916) 337; idem. RendBol, ter. 
II. voL 10 (1925-26) ; Maroi, RISG 62 (1919) 164 ; Biondi, 
St Perossi 1925; Scherillo, Le eose (Lesioni ), 1945. 71; 
G. Lorabardi, Ricercke in terna di itu gentium, 1946, 71, 90. 

Locare ex integro. (Syn. renovare locationem .) To 
renew a lease, to prolong an existing lease.—See 
LOCATIO CONDUCTIO. 

Locatio conductio. A general term which covers 
various types of lease and hire. The contracting 
parties are: the locator (is qui locat = he who gives 
his thing, immovable or movable, in lease, who gives 
his material of, or on. which a work has to be done, 
or who lets out his Services to another) and the 
conductor (is qui conducit rem, opus, operas = the 
lessee of another’s thing, the workman who engages 
himself to make a spedfic work, or he who hires 
another's Services). The locatio conductio is a con- 
tracx. conduded by mutual consent of the parties (see 
consensus) and governed by good faith. hence the 
acrions resulting from a locatio conductio, actio locati 
(ex locato) for the locator, and actio conducti (ex 
conducto ) for the conductor in the case of non- 
fulhllment of the redprocal duries are actiones bonae 
fidei. For the various types of the locatio conductio 
see the following items. The compensation for using 
another s thing or Services (merces) was paid, as a 
maner of rule, in money, otherwise there was no 
locatio conductio but another ldnd of a ccmtract (e.g., 
a sale or an innominate contract; see contractus 
innominati). There are spednc rules conceming 
the rights and duties of the parties and their respon- 
sibility in the case ot non-fulfillment. The normal 
rules could be changed by a special agreement be- 


tween the parties. It was held of locatio conductio 
that it was a contract similar to the sale (proxima 
emptioni) ; as a resuit many rules governing the sale 
were applied to locatio conductio. —Inst. 324; D. 
192; C. 4.65; 1121.—See locare ex integro, re- 

LOCATIO, RECONDUCTIO, MERCES. 

Leonhard and Weiss, RE 13; Herdlitcrlca, RE Suppi. 6 
(s.v. Miete ) ; Cuq, DS 3; De Villa. KDI 7; C. H. Munro, 
Locati Conducti, D.19Z 1891; E. Costa, Loeasione di eose, 
1915; Maroi, Riv. ital. di sociologio 20 (1916) ; Brasiello, 
RISG 2-3 (1927-28); Olivier-Martin, RHD 15 (1936) 
419. 

Locatio conductio operarum. Hiring another’s labor, 
primarily manual work, since Services rendered by 
intellectual professionals (physidans, lawyers, land- 
surveyors, teachers, architects, etc.), the so-called 
operae liberales, could not in dassical law be the ob¬ 
ject of a locatio conductio, although under the Prin- 
apate compensation for such professional Services 
could be obtained in extraordinary proceedings (see 
HONORARIUM, ADVOCATI, MEDICI, AGRIMENSORES, 
OPERAE liberales). Thereiore, the expression op¬ 
erae quae locari solent (= which used to be hired) 
refers only to the labor of craitsmen, artisans and 
manual workers. The locator (the workxnan) has 
to perform the Services as agreed upon by the parties 
and the wages must be paid to him if the performance 
ot his Services became impossible by a cause for 
which he was not liable (e.g„ vis maior). —See im¬ 
peritia. merces. 

Deschamps. Loearc operas. Mei Gerardin 1907, 157; 
Berger, A labor contract of 164 AD., ClPhUol 43 (1948) 
231; F. M. De Robertis, Rapporti di lavoro, 1946; idem, 
Organissasionc c tecniea produttiva, 1946. 

Locatio conductio operis (faciendi). A contract by 
which a person (conductor, redemptor operis) as¬ 
sumes the duty to perform a specihc Service or work 
on, or from, die material supplied by the emplover. 
If the workman produces an opus out of his own 
material. it is a sale (emptio). Contraets of trans- 
portation of goods or persons is a locatio conductio 
operis ; likewise building a house by a contractor on 
one’s ground, no matter who furnishes the materials, 
the contractor or a third person; locator is the own er 
of the ground (domum aedificandam locare). Death 
of the conductor dissolves the contract when the Serv¬ 
ices were strictly personal and had to be performed 
by the conductor himself. The emplover has to pay 
tlie wages (merces) agreed upon when the work per- 
formed corresponds to the provisions of the agree¬ 
ment. Approval by the locator or by a third person 
(adprobare) is often settled as a condition oi the 
employer’s duty to pay the wages. The emplover 
incurs the risk of the destruction of the work (even 
not vet approved) by an aeddent or when there was 
a delay in the approval by his fault—See adprobare, 
FULLO. RECEPTUM NAUTARUM. 

Schulx. GrZ 38 (1911) 21; Huvelin, RHD 3 (1924) 322; 
M. Boitard, Lcs eontrats des serviees graiuits, 1941; De 
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Robcrtu, I rapporti di lavoro, 1946, 153; SoUzzi, ACIVer 
3 (1951) 315. 

Locatio conductio rei. A lease of a thing, movable or 
immovable (a house, a plot of land), to be used by 
the conductor according to its economic and sodal 
utility. A lease is conduded for a fixed period of 
dme (a rural property normally for five years) or 
in perpettiity •(«» perpetuum, see emphyteusis). 
Full or partial sublease is generally admitted unless 
prohibited by the agreexnent. The lessee has no 
possession of the thing let; he, therefore, has no 
posses sory protection through interdicts. The rent 
is paid in money (merces) ; only in a lease of land 
it may consist in a part of the proceeds ( colonia 
partiaria). The lessor is liable to the lessee (the 
tenant) if the latter is eviaed by a third person. It 
was customary that the lessor, when selling the im¬ 
movable, obliged the buver to respect the lease and 
to leave the lessee on the spot tmtil the lease expired. 
A renewal of the lease (relocatio) could be per- 
formed by an agreexnent of the parties to this effect 
or tacitly (relocatio tacita) when the lessee kept hold- 
ing the immovable and the owner did not object.— 
See inquilinus, insula, merces, coloni partiarii, 
LOCATIO CONDUCTIO (Bibi.). HABITATIO. 

V. Solla, RE 18, 4, 2474; Berger, Wohnungndete und 
Verwsndtes in den Papyri, ZVR 29 (1913 ) 321 ; E. Costa. 
Locasione di cote, 1915; Pfluger, ZSS 65 (1947) 193. 

Locatio sub hasta. A lease performed through a 
public auction.—See auctio, hasta. 

Voigt, BtrSachsGW 1903, 19. 

Loco. (Used adverbially.) In the place of, e.g., 
heredis loco, domini loco, in the same lega! situation 
as an heir (heres) or owner (dominus), to be 
treated legally as an heir or owner (not to be an 
heir or owner). 

Loco plus petere. See pluris pe titio. 

Locuples. The rich, the wealthy, chiefly in landed 
property. Originally the term was applied only to 
land-owners, even of sxnall pare eis. Syn. in earlier 
times assidui, ant. proletarii. Later it embraced 
ali kinds of riches (slaves, cattle. movables, money). 
In procedural language, he who has sufficient means 
to satisfy the daims brought against him or to be an 
appropriate surety for the defendant is considered 
locuples. 

Berve, RE 13. 

Locupletari (locupletior fieri). To enrich oneself to 
the detriment of another. “Natural equit}- requires 
that no one should enrich himself to the detriment 
of another” (D. 12.6.14). Sudi enrichment can be 
reclaimed under spedfic arcumstances by certain 
actions (condictiones) in which the defendant is 
condemned in quantum (quatenus) locupletari jactus 
est (= to the extern of his enrichment) or in id quod 
ad eum pervenit (= of what were his earnings).— 
See PERVENIRE AD ALIQUEM. 


F. Schulz. Die actiones in id quod pervenit. Dias., Breslau. 
1905; Albertario, Studi di dir. rom. 4 (1947, sevieral arti- 
cles of 1913-1914) ; G. Maier. Pratorische Bereicherungs- 
klagen, 1932; Frezza, NuovaRDCom 2 (1949 ) 47. 

Locus. Distinguished from fundus (= piece of land, 
estate) as a part of the whole. Both urban and rural 
lands are called locus. A plot of land in the city with 
no building on it = arca, in the country = ager. 
This terminology. however. is more strictly observed 
in jurisde wridngs than in literary works and in- 
scripdons.—See controversia de loco, succedere 
IN LOCUM, USUS LOCI. 

Kubler, RE 13. 

Locus profanus. See profanum. 

Locus publicus. (Pl. loca publica.) A parcel of 
public land. It is property ot' the Roman people and 
is protected by various interdicts (interdicta) 
against violadon by private individuals who might 
endanger its public character or its use by the people. 
—D. 437; 8; 9.—See interdicta de locis publicis, 

INTERDICTUM DE LOCO PUBLICO FRUENDO. 

Lecrivam, DS 3; G. Kruger. Die Rechtsstellung der vor- 
konstantinischen Kirche, 1935, 275. 

Locus purus. A place which is neither locus sacer, 
nor sanctus, nor religiosus, and is consequently ne- 
godable through all kinds of transaedons.—See the 
following item 

Locus sacer. A land or a building dedicated to the 
gods with the authorizauon of the senate or by a 
statute. Interdicts (interdicta) served the protec- 
don of loca sacra. —D. 43.6.—See res sacrae, inter¬ 
dictum NE QUID IN LOCO SACRO. 

Locus sanctus. See res sanctae. 

Locus religiosus. A place where a dead person was 
buried by, or with the consent of, the owner. Ant. 
locus profanus. —D. 117; C. 3.44.—See res religio¬ 
sae, PROFANUM, INTERDICTUM NE QUID IN LOCO 
SACRO. 

Taubenschlag. ZSS 38 (1917) 245; Kobbert, RE IA (s.v. 
religiosa loca). 

Logographus. A bookkeeper in a public office.—C. 
1071. 

Longa consuetudo. See consuetudo. —D. 1-5; C. 
8.52. 

Longa possessio. In the language of Justinian's com- 
pilers = usucapio. —See praescriptio longi tem¬ 
poris. 

Longa praescriptio. See praescriptio longi tem¬ 
poris. 

Longaevus usus. A usage, a custom, observed during 
a long period.—See consuetudo. 

Longi (longissimi) temporis praescriptio. See prae¬ 
scriptio LONGI TEMPORIS. 

Longum silentium. See silentium. 

Loqui. To speak. See graviter loqui. With refer- 
ence to sta tutes, senatusconsulta, and praetorian edicts 
("praetor loquitur’ = the praetor says) loqui is pri- 
marilv used to introduce a literal quotadon from the 
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enactment. Syn. ( praetor, lex ) dicit, ait. Quota- 
tions irom a testam ent are preceded bv the statement 
thaz the testator ita locutus est (= has so disposed). 
Syn. scribere. 

Luceres. See samkes. 

Berve, RE 13. 

Lucra nuptialia. See nuptiae. 

Lucrari To gain, to derive a profit. Syn. lucrifacere. 
—See furtum. 

Lucrativus. See causa lucrativa, res lucrativae, 

USUCAPIO PRO HEREDE. 

Lucrifacere. See lucrari. 

Lucrosus. Profitable, advantageous. Ani damnosus. 

Lucrum. A gain. profit. Ant. damnum. It is doubt- 
ful whether the wording of the saving “it does not 
coniorm to what is right and just ( bonum et aequum ) 
that one make a gain ( lucrum ) to another’s detriment 
nor that one suffer a loss to the profit of another” 
(D. 23-3.6.2) is of classical origin.—C. 12.61.—See 

COMMUNICARE LUCRUM CUM DAMNO. 

Grunwald. Ordnmg der die U'orte lucrum, lucrifacere etc. 
euthaltendcu Stelleu der Digcsten, Diis., Heidelberg, 1912. 

Lucrum cessans. See damnum emergens. 

Lucrum facere. (Syn. lucrifacere.) See furtum. 

Luctus. Mourning. During the time fixed for mourn- 
ing {tempus lugendi) after the death oi her husband 
(ten months. later one year) the widow had to abstain 
irom another marriage. One of the reasons was to 
avoid conhision about the paternity of a child bom 
after the husband's death (turbatio sanguinis — con¬ 
fusiori of blood). She might. however. become en- 
gaged or marry with the emperor*s permission. If 
she had given birth to a child after the husband’s 
death. there was no restriction in time for a second 
marriage. Xo marriage prohibition existed for wid- 
owers. Persons who violated the mourning duties, 
which were obligatorv after the death of a near rela¬ 
tive. were branded by infamy with all its procedural 
disadvantages (see infamia). Later imperial legis- 
lation brought even more severe sancti ons for widows 
transgressing the pertinent rules by excluding them 
irom inheritance, lega cies, and other testamentary 
gains from the deceased husband’s estate.—See in¬ 
spicere VENTREM. SUBLUCERE. 

Kubler, RE 13: Gachon. DS 3; Cuq. DS Z 1401; Volterra. 
RISC 8 (19331 171; Rasi. Ser Ferrmi 1 (Unrr. Sacro 
Caore. Miian. 1947) 197. 

Ludi. Public games, arranged on various occasions, 
oi a spectacular character and of different nature 
(sportive, gladiatorial. theatrical = ludi scaenici, cir¬ 
censes). Some were organized by the state, on 
parti cu lar lv solenm occasions, and were arranged by 
magistrates ( aediles curules , later, irom the end of 
the Republic on. by praetors) who were charged with 
the cura ludorum ( sollemnium). The days on which 
public iestiviries ( ludi publici) took place were con- 
sidered as feriae (= dies festi) on which every kind 
of labor was suspended. There were also spectades 


of a more private character, arranged by high offidals 
or candidates for magistrades in order to win the 
favor of the people.—C. 11.42.—See lex fannla, 

HONORARIUM, SENATUSCONSULTUM DE SUMPTIBUS 
LUDORUM. 

Kubhscfaek, RE 1, 456, 462; Habd, RE SuppL 5; v. Buren, 
OCD. 

Ludi gladiatoriL For the condemnati on to fight with 
gladiators as a penalty in criminal trials, see gladia¬ 
tores. This kind of penalty for minor criminal of¬ 
fenses ( damnatio in ludum) does not appear in Jus¬ 
tiniani codification sin ce it was abolished in the 
fourth centuiy. Another kind of condemnation was 
damnatio in ludum venatorium (a fight with wild 
animals) which existed stili in Justiniani time. 
Ludus gladiatorius is used also of a scnool of gladi¬ 
ators.—See SENATUSCONSULTUM DE SUMPTIBUS. 

Ludi saeculares. Extraordinary public fesdvals, com- 
bined with religious ceremonies, and arranged for the 
celebrati on of the end of a saeculum (centurv) and 
the beginning oi a new one. They were organized 
by priests, duoviri sacris faeiundis. —See senatus¬ 
consulta DE LUDIS SAECULARIBUS. 

Kilsson, RE IA, 1696; Tajrlor, OCD (s.v. secular 
games); Diehl, SbBerl 1932, 762; J. B. Pighi, De ludis 
saecularibus populi Rom., Miian, 1941; Wageavoort, Mede- 
lingcn der Ko*. Nedrrl. Akad. van W etcnsckappen, Letter- 
kiende 14, no. 4 (1951) 163. 

Ludi venatorii. See ludi gladiatorii. 

Ludicra ars. Histrionie an. Actors and actresses 
(qui ludicram artem exercent) were branded with 
iniamy. Members of senatorial fami lies were pro- 
hibited to marry actresses or actors, or persons whose 
parents acted on the stage. The ban goes back to 
the Augustan legislation on marriage (see iulia de 
maritandis ordinibus). 

Luere pignus. (Or rem pignori datam.) To redeem 
a pledge by paying the debt.—C. 8-30. 

Lugendi tempus. See luctus. 

Luitio pignoris. See luere pignus. 

Lumen. See servitus luminum, servitus ne lu¬ 
minibus officiatur. 

Lustralis. Quinquennial, reterring to a period of five 
years. Syn. quinquennalis ( census , lustrum). For 
collatio lustralis, see aurum argentumque. 

Lustratio. See lustrum. 

Bdhm, RE 13; Bonche-Ledercq. DS Z 

Lustrum. The religious ceremony periormed at the 
end of a census. It was called also lustratio, and was 
followed by a review of the army, assembled on the 
field of Mars. Later lustrum denoted the quinquen¬ 
nial period between two subsequent registrations of 
the dtizens; see census, censores. 

Berve. RE 13; Otto, Rkehusehes Museum fur Philologie 
7 (1916) 17. 

Lusus aleae. See alea. —C. 3.43. 

Luxuriosus. Luxurious. Living luxuriously might be 
a reason of declaring a person a spendthrift (pro¬ 
digus) and of placing him under cura prodigi. 
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Lytae. Students in the tourth year of studies in the 
law schools. After Justinian's reform of the law 
curriculum, they studied ten books of the Digest con- 
cemed with tamily law, guardianship and law of 
inheritance. 

Berger, RE 14; Cantarelli. RtndLmc Ser. 6. voL 2 (1926) 
20 . 

M 

Macer, Aemilius. A jurist of the first half of the third 
century, author of monographs on procedure, mili- 
tary law, and provincial govemorship. 

Jors, RE 1 (s.v. Aemilius, na 86). 

Machinatio. (From machinari.) Appears in the defi- 
nition of dolus malus as a “trick (ruse) used to de- 
ceive, to cheat, to defraud another” (D. 4.3.12). 

Macula. A taint of infamy or of immoral behavior. 

Maecianus, Volusius. A jurist of the middle of the 
second century, law teacher of Marcus Aurelius, and 
later, after a brilliant offidal career, member of the 
imperial council. His principal work was Questiones 
de fideicommissis (concerning fideicommissa), in 16 
books. He wrote also on penal procedure and a 
monogTaph on the Lex Rhodia. 

H. Kruger, St Bonfantr 2 (1930) 314; Lery, ZSS S2 
(1932) 352. 

Magia. Sorcery, the exerdse of magical arts. Magia 
was a crirae when it was periormed with an evil 
intention to harm or defraud another. The term 
covered various kinds oi sorcery, such as the use of 
magic formulae, nocturnal sacrifices made in order 
to produce supernatural results, the use of magic 
liquids, and the Iike. Penalty for sorcery was death, 
for both the sorcerer and his assodates. Possession 
of magic books was forbidden and punished by death 
or relegation; the books were bumt in public. Syn. 
magica ars. —See fruges excantare, occentare, 

MATHEMATICI. 

Kleinfeller, RE 14; Hopiner, ibid. 301; Hubert. DS 3: 
P. Huvelin. Magie et droit indrviduel. Anner sociologique 
1905-6; Stoicesco. Mil Comil 2 (1926) 455; Martroye, 
RHD 9 (1930) 669; C Pharr. TAmPhUolA 63 (1932) 
269; E. Massonneau, La magie dans Vantiquite romaine, 
1934; V. A. Gcorgcscu. La magie et le dr. rom.. Revista 
clasiea 1-2 (Bocharest, 1939-tO) ; Cramer, Sem 10 (1952). 

Magica ars. See magia. 

Magis. More. The term is applied in various phrases, 
such as magis est, placet, videtur, dicendum est, etc., 
to give preference to one legal opinion over another 
(= it is preterable, more correct, more proper to 
say that . . .). The compilers of the Digest often 
use such an expression to cut short a discussion on a 
controversial matter and to give a solutior, without 
any further reasoning. 

Guameri-Citati, Indice* (1925) 51 (BibL). 

Magister. A general term (title) indicating a person 
who exerdses high (or the highest) functions in an 
organization, assodadon, or a public office. For the 
various magistri, whose particular funcrion is nor- 


mally indicated by the spedficatioo of the body in 
which they function as a magister, see the following 
items. Magister is also a teacher "in any fidd of 
leaming ( cuiuslibet disciplinae praeceptor ),” D. 
50.16.57 pr. The Services of teachers were reckoned 
among operae liberales and could not be the object 
of contract of hire (see locatio conductio opera¬ 
rum). Teachers enjoved exempdon (immunitas, 
vacatio) from certain public charges ( munera cwilia). 
The emperor Constandne considerably enlarged the 
privileges of professores litterarum and protected 
them against “vexation.”—C. 10.53.—See immuni¬ 
tas, OPERAE LIBERALES, EDICTUM VESPASIANI. 

Cigna t, DS 3 ; De Dominicis. NDI 8: A. E. R. Boak. The 
R. magistri i* the civil and military Service. Harvard Stud¬ 
ies in Class. Philology 26 (1915) ; idem, Univ. of Mickigan 
Studies, Humanistic Ser. 14 (1924) 123; Herzog, Urkun- 
den sur Hochschulpolitik der rom. Kaiser, SbBert 1935, 
967; S. Riccobono, jr., AnPal 17 (1937) 50; T. O. Martin. 
Sem 10 (1952) 60. 

Magister admissionum. The master of ceremonies in 
the imperial court.—See .admissiones. 

Magister auctionis. The manager of a public aucrion. 
—See auctio, bonorum venditio, magister bono¬ 
rum. 

Magister bonorum. A man appointed by the creditors 
of an insolvent debtor to prepare and direct the sale 
of the debtor’s property.—See bonorum venditio. 
Solazzi, Concorso dei creditori 2 (1938) 70. 

Magister census (censuum, a censibus). The highest 
ofiicer among the censuales. He was concerned 
with matters of taxarion of the senators. He also 
intervened in the opening of a testament.—See aper¬ 
tura TESTAMENTI. 

Seeck, RE 3. 1191. 

Magister census. An offidal who kept a register of 
students of liberal arts who came to Rome for studies. 
He supervised thrir conduct and took care for their 
morsi disdpline. For bad behavior students were 
publidy riogged, expelled from Rome and sent back 
to their place of origin. 

Seeck, RE 3, 1192. 

Magister collegii. See curator collegii. He was the 
leading functionary of a collegium both in private 
assodadons and in colleges of public offidals and 
priests. Some collegia had several magistri whose 
attribudons in the management were different. They 
were dected for five years, hence their appelladon 
" quinquennales." 

Magister creditorum. See magister bonorum. 

Magister epistularum. The chief of the division of 
the imperial chancery concerned with the correspond- 
ence of the emperor.—See ab epistulis, epistulae, 

SCRINIUM EPISTULARUM. 

Magister equitum. The commander of the cavalry. 
He was the deputy of the dictator who appointed 
him. He was the ftrst-in-command when the dictator 
was absent. For the magister equitum in the post- 
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Constantinian epodi, see magister militum.— See 

MAGISTER POPULI. 

Westennayer, RE Snrppl. 5, 631; Cagnat, DS 3; Momif- 
liaso. Bull. Commissione oreheol. comunaie di Roma 58 
(1930) 35. 

Magister i uvemini (iuventutii). The head of the 
organizadon of voung men of noble families (iuvenes) 
in Italian ades. In some places his title was praetor 
iuventutis. —See iuvenes. 

Magister libellorum. The chief of the bureau of the 
imperiai chancery concemed with libelli, scrinium 
libellorum. —See a libellis. 

V. Premen tem, RE 13, 20. 

Magister memoriae. The chief of the bureau a me¬ 
moria ai the imperiai chancery. “He dictates all 
adnotationcs and sends them out; he gives also an- 
swers to petitions ( preces, Notitia Dign. Occid. XVII, 

11).-See A MEMORIA. AD NOTATIO. 

Seedc, R£ 2A, 896; Fluss, RE 15, 656. 

Magister militum. From the time of Constantine the 
emp e r or as the supreme commander of the anny was 
assisted by one magister militum or two magistri 
( magister utriusque militiae), one for the infantry 
(magister peditum ). the other for the cavalry (magis¬ 
ter equitum). The number of the magistri increased 
with the reionn of the administration of the empire 
and hs divi sion into praetecturae ( magister militum 
per Orientem, per IUvricum, per Thraciam, etc.).— 
C 1.29; 12.4. 

Cassat. DS 3, 1526; R. Grosse, Rom. MUitargeschichte, 
1920. 180. 

Magister navis. One “who is entrusted with the care 
oi the entire ship” (D. 14.1.1.1). See exercitor 
navis. His agreement with the owner of die ship 
was either a contract oi hire ( locatio conductio opera - 
rumi or a mandatum when he assumed the d uti es 
grarurrously. 

A. E. R. Boak. Unk\ of Michioan Stndies, Human. Ser. 
14 (1924) 134; Ghionda, RDNav 1 (1935) 327. 

Magister officiorum. In the later'Empire, the highest 
offi dal among the c o ur t offices (officia palatina) with 
extensive and manifold ftmctions. He was entrusted 
with the s uperv isicm oi certam court bureaus and die 
secretariaL—C. 1-31; 12.6.—See officium, offi¬ 
ciales. scrinia. 

De Danrr.fti XDI 8. 2; Boak. RE 17, 2048; idem. The 
ilester of the Offices, Unxo. of iiichigan Stndies, Human. 
Ser. 14 (1924). 

Magister officior um (operaram). In private Service. 
Large privam estates employing a great number of 
slaves were divided into umts eadi with a separate 
management (officium) headed by a magister. —C. 
1-31; 12.6.—See scholae Palatinae. 

Magister pagi See pagus. 

Boak, Cute, of Xlidugan Stndies, H uman . Ser. 14 (1924) 
136. 

Magister peditum. See magister militum. 

Caamt. DS 3. 


Magister populi In the Republic, the title of a dic¬ 
tato* as die commander of the anny, whereas the 
commander of the cavalry was the magister equitum. 

Westermayer, RE SuppL 5, 633. 

Magister rei privatae. See pxocuxato* *ei privatae. 
From a_d. 540 his title is comes sexum pxivatasum. 

Magister sacrarum cognitionum. The head of the 
imperiai bureau co nc e m ed with judidal matters 
brought before the imperiai court (irom the end of 
the third century).—See a cognitionibus. 

Magister scrinii The head of any bureau in the im¬ 
periai chancery in the later Empire. His deputy was 
proximus scrinii.—See scaiNiUM. —C 125. 

Magister societatis publicanorum. A leading per- 
sonality in the assodadon of tax farmers.—See 
PUBLICANI. 

Magister universitatis. A magister in a corporate 
body.—See magistek collegii. 

Magister utriusque militiae. See magxsteb militum. 

Magister vici The chief of the local administradon 
of a village. or of a vicus in Rome.—See vicus, 
xegiones urbis xomae. 

Boak, Unie, of Miekigan Stndies, Human. Ser. 14 (1924) 

136; De Robertis. Hist 9 (1935) 247. 

Magisterium (magisteria potestas). The office of a 
magister whatever his speaal funedons were. The 
tenn is frequent in imperiai consdtudons. Magis¬ 
terium refers also to die emplo y me n t of a magister 
navis as well as of a teacher.—See the foregoing items. 

Magistratus. Denotes botb die public office and the 
offidal himself. Magistracy was a Republican insd- 
tedon; under the Prinapate some magistratus con- 
dnned to exist but with gradually Himiniehmg impor- 
tance; in the post-Diddedan Empire some former 
magistrades stili exist but reduced ncarly completdy 
to an honorific title. The magisterial power is based 
on two fundamenta! conce p rions, imperium and 
potestas, of which the nrst is the broader one. For 
the distinedon bet w een imperium domi and imperium 
militiae, see doml The imperium domi was haxn- 
pered by the right of intercession of magistrales oi 
higher or equal rank, and primariiy of plebeian tri- 
bunes (see intercessio). The most characterisdc 
teatures oi the Republican magistracy were the limited 
durati on (one year) and colleagueship since eacfa 
magistracy was covered by at least two persons (see 
collegae) with equal power. Colleagueship meam 
complete equalhy of competenoe and funedons; col- 
leagues in office could act in common or divide their 
funedons by agreement. Unilateral aedon by one 
magistrate could be stopped by the veto of his col- 
kague. Simuhaneous holding of two ordinary magis¬ 
trades was prohibited; heradon was a dmi tted only 
after ten years; see iteratio. For the tenore of a 
magistracy later a minimum age was prescribed; 
likewise the periods, after which die tenure of another 
higher office was p emii tted, were fixed by statute; 
see lex vtllxa annalis. The magistrales were 
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elected bv the pcoplc, namely, those with imperium 
and the censo rs in the comitia centuriata, others in 
comitia tributa. The elecdon of plebeian magistrates 
was directed by the plebeian tribunes, that oi other 
magistrates by one of the consuis, in exceptional situa- 
tions by a dictator, an interrex, or a military tribune. 
The candidates had to present themsdves personally 
to the competent magistrate ( profiteri ) who was au- 
thorized to accept their candidacy or to reject it, see 
candidatus, ambitus. Non-dtizens, freedmen, in¬ 
di viduals branded with infamy, women, persons with 
certain physical (blindn e ss, lameness) or mental de- 
fects were not eUgible. During his year of Service 
a magistratus could not be removed. Misdemeanor 
in office could be prosecuted only after the term, hence 
the tenure of an office for two consecutive years was 
prohibited. Spedfic crimes could be committed only 
by magistratus through violadon of their offidal 
duties; see peculatus, repetundae. The tenure of 
a public office was considered an honor; for that 
reason the magistrates did not receive any compensa- 
tion. Their political infiuence was, however, of great- 
est importance; membership in the senate and the 
possibility to continue the offidal career (for which 
a certain sequence was prescribed, see cursus hono¬ 
rum) and to obtain a high post in the administration 
of a province were attractive enough to assume the 
financial charges connected with a higher magistracy 
(as, e.g., the arrangement of public games, ludi). 
—D. 12; 27.8; C. 5.75; 11-35.—For the particular 
magistrates (consuis, praetors, quaestors, etc.), see 
the pertinent items; for the auxiliary persotmel, see 

APPARITORES, LICTORES, PRAECO, SCRIBA, VIATORES. 

See also honor, abactus, lex cornelia de magis¬ 
tratibus, KALENDAE, IUS AGENDI CUM POPULO, 
IURISDICTIO, POMERIUM, DESTINATIO, ACTIO SUBSI¬ 
DIARIA, CREATIO, IURARE IN LEGES, EIURARE, NOMI¬ 
NATIO, professio, lex pompeia (on candidat es), 
multa, comparatio and the following items. 

Kubler, RE 14; Bnuloff, RE 4, 1686 (s.v. creatio ); L6- 
emam, DS 3; De Dominici». NDI 8; Treves, OCD; F. 
Leiler, Die Eiaheit des Grwaltgrdonicns tm rom. Slaatj- 
reckt, 1914; Buddand, Crvii proceedmgs agaiast exmagis- 
tretes m the Re public, /RS 37 (1937); H. Sibcr, Die pU- 
beiscke* Magistratum, 1938; Gonnet, RHD 16 (1937) 
193; Nocera. II fondamento dei potere dei magistrati, 
AuPer 57 (1946) 145; T. R. S. E , fbton and IL Pat- 
tersou, The magistrates of the R. Re public, New York, 
1951. 

Magistratus curules. Magistratus who had die right 
to be seated on a folding ivory chair, sella curulis, 
when acdng offidally (dictators, consuis, praetors, 
censors, aedils). The sella curulis belonged to their 
offidal insignia and was carried about eve ry whe re 
diey had to perfonn an offidal acL—See subsellium, 

SELLA CURULIS. 

Kubler, RE 2A (s.v. ullo curulis ); Chapot, DS 4 (s.v. 
sella c.). 

Magistratus designati. Magistrates elected for die 
next term (normaOy in July) during die whole period 


which preceded their entering on the offidal duties 
(since 153 b.c., January first).—See Kalendae, re¬ 
nuntiatio. 

Magistratus maiores—minores. The magistratus 

maiores were elected by the comitia centuriata, the 
magistratus minores by comitia tributa (see magis¬ 
tratus). The magistratus minores were offidal s of 
minor importance, they had no imperium and were 
vested with a restricted jurisdicdon and some func- 
tions in specific fields. The collective denomination 
for a group of magistratus of a lower degree was 
vtgintisexviri. The tenure of a minor magistracy 
opened the way for the quaestorship, the first step in 
the career of magistratus maiores. —See cursus 

HONORUM. 

Lecrivmin, DS 3; Kubler, RE 14, 401. 

Magistratus minores. See magistratus maiores. 

Magistratus municipales. Magistrates in munidpali- 
ties (municipia) who managed the local adminis¬ 
tration, finances, and jurisdiction. They were elected 
by the local assemblies, later by the decuriones and 
from among the members of the munidpal coundl, 
ordo decurionum. The principies of colleagueship 
were also applied to them as well as the institution 
of intercessio. They had no imperium. —C. 1-56. 
—See duoviri i uri dicuxdo, quattuorviri, quaes¬ 
tores municipales, duovtri aediles, praefecti iuri 

DICUNDO, HONORARIUM, NOMINATIO. 

Lteivsin. DS 3; Kubler, RE 14, 434; E. Manni. Per Ia 
storia dei municipii, 1947. 

Magistratus patricii—plebei. The distinction is based 
on the drcumstance whether a magistracy was ac- 
cessible only to patridans or to plebeians. In the 
course of time all magistrades which originally were 
reserved to patridans, could be obtained by plebeians. 
Spedfically plebeian magistrates were the plebeian 
tribunes and the aediles plebis. —See transitio ad 
plebem. 

Magistratus populi Romani. Magistrates in Rome; 
ant MAGISTRATUS MUNICIPALES. 

Magistratus suffecti. Magistrates (chiefiy consuis) 
elected when a magistracy became vacant by death 
or resignation of the magistrate in office.—See con¬ 
sules ORDINARIE 

Magna culpa. “Equal to dolus (dolus est)" D. 
50.16226.—See culpa, culpa lata, dolus. 

De Medio. St Fadda 2 (1906). 

Magnificus (magnificentia). A tide of high imperial 
functionaries in the later Empire. 

P. Koch. Bysantinitche Beomtentitel, 1903, 45; O. Hirsdb- 
fdd, Kleme Schriften, 1913, 672. 

Magnitudo. Occurs in the imperial correspondence 
as a term of address to the highest dignitaries of the 
Empire (" magnitudo tua"). 

Magus. See magia. 

Maiestas. Dignity, suprexnacy, the greatness of the 
state ( maiestas populi Romani). Maiestas was also 
an honorific tiple of the emperor.—For maiestas in 
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penal law, see crimen maiestatis, quaestio de 

MAIESTATE. 

Maior. A person higher in offidal rank.—See magis- 
tbatus MAIORES. 

Maior (natu). Older, in particular one who is over 
twenry-nve years oi age. Ant. mino*, maioe aetas 
— the age over twenty-five.—C. 2.53. 

Maiores. Ascen dants of a person, from the sixth de- 
gree. Generally maiores = ancestors, forefathers, 
when reierring to their customs (mos, mores maio¬ 
rum) or their legal opinions (maiores putaverunt) 
and insdtutions. 

H. Roloff, Maiores bei Cicero, Dii»., Gottmgen, 1938. 

Mala fides. See bona fides, fides. The term mala 
fides superveniens appears in the doctrine of usu¬ 
capio. i.e.. bad iaith oi the holder of another‘s thing 
who at the beginning when he took possession thereof 
beiieved in good iaith that h belonged to him, but 
later, betor e the usucaption was completed. became 
aware that he had no tide to own the thing. 

Levet RHD 12 (1933) 1: A. Hagerstrom, Der rom. 
0bligationsbegriff 1 (1927) 14S; 2 (1940) 364. 

Mala mansio. See mansio mala. 

Malae artes. Syn. artes magicae. See magia. 

Malae fidei possessio (possessor). See po s s e ssio 

BONAE FIDEI. 

Male. (With reierence to legal acts or transactions.) 
Unlawiully, inefndentlv (e.g., to sue), unjustly (e.g., 
to pass a judgment). 

Maleficium. A crime, wrongdoing. It is not a tech- 
nical juri Stic term and is tised as syn. with both 
crimen and delictum. At times it is syn. with magia; 
see maleficus. —See obligatio ex delicto. 
Taobenschlag. RE 14; Lauria, SDHI 4 (1938) 182; Al- 
berario, Studi 3 (1936) 197. 

Maleficus. (Noun.) Commonlv denotes a sorcerer. 
Syn. magus, see magia. In simi lar connection male¬ 
ficus (adj.) is syn. with magicus. —C. 9.18. 

Malle. To preier. The term is applied when a person 
has a choice between two or more things (in con- 
tractual relations or legades). Malle in the meaning 
oi to wish, urant (= velle) is listed among the words 
suspected oi interpolation since it frequently occurs 
in later hnperial constitutions. 

Goarneri -Citati Indicf (1927) 55. 

Malum carmen. See cabmen malum, incantare. 

Malum venenum. See venenum. 

Manceps. One who at a public auctior conducted by 
a magistrate, through the highest bid obtained the 
right to colkct taxes (a tax farmer) or custom duties, 
the lease oi public land (ager publicus ) or other ad- 
vantages (a monopoly).—In postal organization man¬ 
ceps was a post-station master. 

Stemwemer. RE 14; M. Kaser, Das altrbm. Ius. 1949, 
140; P. Noailles, Du droit sacri au droit ctvil, 1950, 224. 

Mancipare. See mancipatio. Syn. mancipio dare. 


Mancipatio. In historical times a solemn fonn oi 
conveyance of ownership oi a bes mancipi, accom- 
plished in the presence of five Roman dtizens as 
wimesses and oi a man whd held a scale (libripens), 
with a prescribed ritual and the solemn utterance of 
a fixed formula by the transferee (the buyer when 
the mancipatio involved‘a sale). The formula was: 
"I declare that this slave (this thing) is mine under 
Quiritaiy law and be he (it) bought by me with this 
piece of bronze and the bronze scale." The assertion 
was not denied by the transferor. The transfer of 
ownership over a bes mancipi could be achieved 
onlv in this way, otherwise the transferee did not 
acquire Quiritar)- ownership, but only possession 
which might leaa to such an ownership through 
usucapio. The transaction was perhaps originally 
called mancipium (irom manu capere — to grasp with 
the hand, which was one oi the decisive gestures 
perionned during the act). Mancipatio was also 
applied for other purposes as, e^., to make a dona- 
tion, to constitute a dowry, to hand over a thing to 
another as a trustee, fiduciae causa (see fiducia). 
In all these instances the extemal aspect oi the act 
was that of a sale although the “price” paid was 
fictitious, a small coin being given as compensation 
(mancipatio nummo uno). In the further develop- 
ment other legal transactions were perionned in the 
form oi mancipatio such as the transier of power over 
the wiie to the hushand, emandpating a child (see 
emancipatio), making a testament per aes et libram, 
or constituting a servitude. Various dauses might be 
added to the oral formula of the mancipatio, except 
the restriction oi the transfer by a condition or term 
(see actus legitimi). Sudi addidonal dedararions 
oi transferor were covered by the term nuncupatio. 
Later, spedfic duties of the parties were assumed by 
stipulatio. The increasing use of written documents 
deprived the mancipatio oi its importance. In Jus¬ 
tiniani law h does not appear any more. Menrion 
of it in dassical texts, accepted into Justiniani codi- 
ficadon, was omitted and subsdtuted by the formless 
tbaditio; mancipare was replaced simply by dare. 
—See actio auctoritatis, actio de modo agbi, 

SATISDATIO SECUNDUM MANCIPIUM, NUMMUS UNUS, 
BAUDUSCULUM. 

Kankel. RE 14; Lecrirain, DS 3; Voltena. ND1 7; 
Berger, OCD; W. Stmtzing. Mancipatio. 1904; S. Schloss- 
man, In ture cessio und m., 1904; A. Ha gentrom , Rom. 
Obligationsbegriff 1 (1927) 35. 372; 2 (1940) 301; Hus- 
seri, ZSS 50 (1930) 478; D. Haaewjnkd-Suringa, M. en 
traditio, Amsterdam, 1932; De Visscber, RHD 12 (1933) 
603; G. G. Archi. II trasferimento dtlla proprieti, 1934, 79; 
Leifer, ZSS 56 (1936) 136, 57 (1937) 172; S. Romano, 
Nuovi studi sui trasferimento della proprietb, 1937, 55; 
H. Pfifiger, Ermtrb des Eigentums, 1937, 97; v. Lubtow, 
Fsckr Kosckaker 2 (1939) 114; K. F. Thormann, Der 
doppelte Ursprung der M., 1943; M. Kaser, Eigentum und 
Besits, 1943, 107; idem. Das altrom. Ius, 1949, possim ; 
Meyiaa, Scr Ferrini 4 (Univ. Sacro Coore. 1949) 190; 
idem, Conflnst 1947 (1950) 173; P. Noailles, Du droit 
sacri om droit civil, 1950, 199. 
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Mancipatio familiae. The oldest form of a testament 
made by mancipatio through which the testator trans- 
fered his property to a trustee (a friend) with an 
oral instniction ( nuncupatio ) as to how the trustee, 
who formally was the buyer of die estate, familiae 
emptor, had to distribute it after the testator's death. 
Since die trustee was the immediate successor ( heredis 
loco) and had to convey the smgle objects to the 
persons indicated by the testator, this Idnd of succes¬ 
siori was a succession into speci fic things and not a 
universal one.—See familiae emptos, nuncupatio. 
Kamps. RHD 15 (1936) 142, 413; Leifer, Fsckr Ketchaktt 
2 (1939) 227; Brack. Sem 3 (1945) 11; C Cotentini. St 
tui liberti 1 (1948) 24; Lery-BruhL RIDA 2 (n Mei De 
Vittcker 2. 1949) 163; idem, Fsckr SckuU 1 (1951) 253; 
B. Albanese, Successiotu ereditaria, AnPal 20 (1949) 164, 
294. 

Mancipatio fiduciae causa. See fiducia. 

BnsicUo, RIDA 4 (= J Mi! De Vittcker 3. 1950) 201. 

Mancipatio nummo uno. The conveyance of property 
through mancipatio for a ficridous price (a piece of 
money) for various purposes (maldng a donadon, 
consthudon of a dowry).—See mancipatio, nummus 

UKTS, 

KnnkeL RE 14, 1009; Rabd, ZSS 27 (1906) 327; G. 
Pogliae, Lo simulasioue 1938. 76. 

Mancipatus. The Service of a postmaster ( manceps ) 
in the postal orgacizadon; see manceps, erasus 

PUBLICUS. 

S tOBwcmt r, RE 14. 

Mancipi rea. See ees mancipi, kanofiuh. 

Mancipio accipiens. The transferee of property in a 
mancipatio. Mancipio dans = the transferor. 

Mancipium. Belongs to the earliest juristic tenninol- 
ogy. The originai meanmg (much discussed in litera- 
ture) is rather obscure—it expressed die idea of 
power over persons and things—-but its later appli¬ 
catioris show a considerable variance. For its svno- 
nymity with mancipatio (mancipio dare, mancipio 
accipere), see mancipatio. In the tedmical term 
res mancipi (mancipii) diere is a reminiscence of the 
originai meaning (a thing taken with the hand m the 
formal act of mancipatio). Personae in mancipio ( = 
ri* causa mancipii) are free persons who were co n v e yed 
through mancipztio to another ( adoptio , emancipatio , 
noxae deditio). Finaily mancipium is often syn. with 
servus (a sia ve) —C. 11.63.—See mancipatio, satis¬ 
datio SECUNDUM MANCIPIUM. 

Hmabert and Ltcrhrain. DS 3; Voitcrta. UDI 8; Pam- 
pahxB. Persone m causa mancipii, BIDR 17 (1905); J. 
EIIbI. Studes sur rtvolutio» de la notio» juridique du m., 
1936; GffanL Re* de PkBalogie, 1937. 396; Corni Fsckr 
Kostkaker 1 (1939) 404; J. G. A. udsv De wording 
vmketrom. mm, Gent 1939-«. 13; Uaoser, RHD 
19-20 (1940-41) 364; K. F. Tbornasn. Der depfelte 
Ur spnmg der mancipatio, 1943, 58, 175; Tejero, AHDE 
15 (1945) 310; P. Noulles. Fas et ius, 1948. 144; U. 
Kascr, Eigtntum u Betite. 1943, 107; idem. Dat aitrom. 
lue, 1949, 136. 328; De Vuacbcr. NouvtUes itudes. 1949. 
193; M. David and H. L. Neboo. TR 19 (1951) 439. 


Mandare. See mandata msatxru, mandatum. 

Mandare actionem. See cessio. 

Mandare iurisdictionem. See iueisdictio mandata. 

Mandare tutelam. To appoint a guardian. 

Mandata p ri nptpmn Judicial and aHtn«Ttict y ^ri g * rules 
or general instruedons issued by die e m pe ro rs to high 
funedonaries of the empire, prima rOy to provinrial 
govemors to be applied by them in the exerci s e of 
their officia! funedons. They were binding only m 
the province for whkh they were issued. When an 
imperial mandatum affected bwer offidals or die 
provindal populadon, it was made public by an edici 
of the govemor. The jurists did not include the 
ma ndata principum into die imperial co ns ti t uri ons but 
mendoned them as a pardeukr group of imperial 
enactments.—C. 1.15. 

Finkdstem. TR 13 (1934) 15a 

Mandatela. See custodela 

Mandator. One who orders, commissions another to 
do something. In the consensual co ntr ac t mandatum 
mandator = is die person on whose order another 
assumes the duty to perform something without com- 
pensanon. In penal law mandator is the person who 
orders another to commit a eruat 

Mandator causae. One who orders another to de- 
nounce or to accuse a third person of a crime. He 
is responsible for malidous iniormadon or accusadon 
made by a delator on his order.—See delatobes. 

Mandatum. A consensual contract by which a person 
assuxced the duty to conclude a legal transactum or 
to perform a Service gratuitously in the interest of 
the mandator or of a third person. The mandatum 
was based on a persona! reladonship of confidence 
(friendship) between the parties, it therefore ended 
bv die death of one of diem, by revocadon by the 
mandator or renundadon of the mandatary. Gra- 
tuity of the Service was essendal, since if compensa- 
don was given, die agreement was a hiring of Services 
(locatio conductio operarum or operis faciendi). The 
mandatary could not sue for an honorarium, but he 
might daim the reimbursement of expenses by an 
actio mandati contraria. The mandatoris aedon 
against die mandatary for resdtudon of what the 
latter gained by execudng the mandate or for dam- 
ages caused by fraudulent acdng was die actio man¬ 
dati (directa). The aedons were bonae fidei (see 
iudicxa bonae fidei), the condemnadon of the man¬ 
datary invohred infamv. Bevond die field of the 
co n tractual mandatum, mandare and mandatum are 
used in a broader sense of an order or anthorizadon 
g i v e n by one person to another. as e.g., by a creditor 
to his debtor to pay die debt to a third person, or 
of a commission given to one’s representadve to ad¬ 
minister his affairs or a spedfic affair (negotium, see 
PBOCUXATOa).—InsL 3.26; D. 17.1; C 4J5.—See 

ADSIGXATIO UBEBTI, «ENUNTIAIE MANDATUM. 

KrcBcr, RE 14; Giq, DS 3; Dooatuti. SD1 8; Lnsifnam. 

Rtsponsob3it& per custodia, 2 (1905); Pampalooi, BIDR 
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20 (1908) 210; Donaturi, AnPer 39 (1927) 1; Kreller, 
Ardi. fur ervilistiseke Praxis 133 (1931) ; Frese, St Rieeo- 
bono 4 (1936) 397; Pringsbean, St Besta 1 (1937) 325; 
F. Bossowski, Di* Abgrensmg des m. um negotiorum 
oestio (Lwow, 1937); Sachers, ZSS 59 (1939); Pfiuger, 
ZSS 65 (1947) 169; Sznfilippo, AnCat 1 (1946-7) 167; 
idem. Corso di dtr. rom., 11 mandato, Catania. 1947; G. 
Longo, Ser Ferrmi 2 (Umv. Sacro Coore, 1948); Kreller, 
ZSS 66 (1948) 58; Arangio-Ruia, Fsekr fVenger 2 (1945) 
60; idem, II mandato, 1949; A. Burdese, Autorissaaione ad 
alienare, 1950, 57. 

Mandatam generale. A general authorization con- 
cerning the administration of ali affairs ( universa 
negotia) oi the mandator. 

Peters, ZSS 32 (1911) 280. 

Mandatum incertum. A mandatum in whicfa the 
objea oi the mandate is not predsely dehneu. 

Donatori. B1DR 33 (1924) 168; G. Longo, Ser Ferrmi 2 
f Unrr. Sacro Cuore, 1942) 138; Arangio-Ruiz, II mandato, 
1949, 110. 

Mandatum mea (tua) gratia. A mandatum “to my 
(your) advantage,” a distinction based on the dr- 
cumstance whether the mandatum is in the inter est 
of the mandator ( mea) or the mandatary ( tua gratia). 
Mandatum aliena gratia — a mandatum in the in- 
terest of a third person. A mandate m the exdusive 
interest oi the mandatary is treated as an advice; see 
CONSILIUM. 

F. Mancaleoni, M. tuo gratia, 1899; List, AnPal 15 (1936) 
252; Rabel. St Bonfante 4 (1930) 283; Arangio-Ruiz, II 
mandato, 1949, 120. 

Mandatum pecuniae credendae. An order given a 
person to lend money to a third person (mandare 
alicui ut credat). It created on the part of the man¬ 
dator the obligation to secure the mandatary against 
losses irom such a transaction. Such a mandate 
(called by a non-Roman term mandatum quali fica¬ 
tum) made the mandator a suretv to the mandatary. 
—C. 8.40; 520. 

G. Segrc, RISC 28 (1900) 227 (= Ser giur 1, 1930, 267); 
Bortolucci. BIDR Z7 (1914) 129, 28 (1915) 191; G. C. 
Mulier, Kreditauftrag ais m. quali ficatum, Zurich, 1926; 
C. G. Constadaky, Le mandat de credit en dr. rem., These 
Par». 1932; Last. AnPal 15 (1936) 237; Arangio-Ruiz, 
II mandato, 1949, 118. 

Mandatum post mortem. An order which had to be 
fulfilled by the mandatary (normally the hdr) after 
the death of the mandator. Such a mandatum is 
void. because an obligation could not arise in the 
person of an heir. 

Sanfilippo, St Solassi 1948. 554; Arangio-Ruiz, II man¬ 
dato, 1949, 142; Rouxel. Annales Faeulte de droit Ber- 
deaux, 3 (1952) 87. 

Manere. To remain. The term is applied to legal 
situations or remedies (actions), to the status of a 
person or to a .contractual relationship which remain 
valid as they were (in sua causa) in spite of some 
legal or factual changes which occurred therein. 

Manifestare. To make public, manifest. Manifestari 
= to be made evident, apparent. The term is used of 
imperial constitutions by which a certam legal rule is 


settled. Manifestare and the adj. manifestus (mani¬ 
festissimus) are frequent terms in the language of 
the imperial chancery of the later Empire and of 
Jusrinian. 

Manifesti (manifestissimi) iuris est. See rusis est. 

Manifestissimus (manifestissime). Most evident.— 

See EVIDENTISSIMAE PROBATIONES, PROBATIONES. 

Guvneri-Chari, Indic r* (1927) 55. 

Manifestum furtum. See furtum manifestum. 

Manilius, Manlius. A prominent jurist under the 
Republic, consul 149 b.c., author of a collecdon of 
jurisdc formularies (known under the name Monu¬ 
menta Maniliana, Actiones Manilianae) ; see for¬ 
mulae. He enjoyed high esteem among his con¬ 
temporari es who consulted him on the forum and 
at home. 

Munzer, RE 14, 1135. 

Manipulus. A smaller unit within the legion, com- 
posed oi one hundred and twenty to two hundred 
men. Originally there were thirty manipuli, each 
composed of two centuriae.—Manipularius = a com- 
mon soldi er. 

Liehmair», RE 6, 1594; Cagnat, DS 3, 105L 

Mansio. A post stadon located on the prindpal post 
roads, with quarters for night’s lodging of passengcrs. 
Syn. statio. —See manceps. 

Knbhscbek, RE 14; Hmnbert, DS 1, 1655. 

Mansio mala. An instrument of torture (see tor¬ 
mentum) which immobilized the culprit who was 
bound to a board. 

Taubenschlzg, RE 14. 

Mansuetudo. Mildness, demency. The Christian em- 
perors used to speak of themselves in their enact- 
ments "mansuetudo nostra.” 

Manu injuriam ( damnum ) dare. To hurt, to inflict 
damage by the use of hands. 

Manu militari. Through offidal organs. The term 
is applied to the exeeudon of judidal orders and 
judgments in later avii procedure with the assistance 
of public funcdonaries.—See rei vindicatio. 

Cagnat, DS 3. 

Manubiae. Money obtained from the sale of war 
booty (see praeda). The sale was directed by die 
military quaestors and was performed by aucdon.— 
See peculatus. 

Laimnert, RE 14; Bredbt, RE SuppL 7. 919; VogeL ZSS 

66 (1948) 408; L. Oerid, Eeonemia e finansa dei Romani, 

1943,143,153. 

Manum inicere. See manus intectio. 

Manumissio. (From manumittere.) The release of 
a slave irom the power (see manus) of his master 
by the latter, i.e., "giving freedom, datio libertatis" 
(D. 1.1.4). Originally the slave became not fully 
free (even as late as second century b.c. the term 
servus is applied to freedmen) and the rights of his 
former master, the manumitter, were more extensive 
than in historical times, when the manumitted slave 
became free, sui iuris (independent from paternal 
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power) and a Roman cituen, except in certain spe* 
dfic cases in which his liberty was somewhat limited. 
For the forms of manumissio, see the following items; 
for limitations conceming the number of slaves to be 
manumitted by one master, the age of the slave owner 
and of the slaves themselves, see lex fufia caninia, 
lex iunia koibana, lex AELIA sentia. The per¬ 
tinent restrictions were abolished or, at least, con- 
siderably softened, by Jostinian who also generally 
suppressed the distincdons in the legal status of 
freedmen which according to earlier statutes de¬ 
pendet! upon the kind of manumissio and the age 
of the slave. The manumissio did not tear ali ties 
be t we en the manumissor and his former slave. Even 
a restricted right of punishment remained trom the 
former ius vitae necisque. The freedman was 
materially independent but could be ob ligated to 
Services on behalf of his former master (see iueata 
no scissio liberi ' who moreover, had the right of 
tutorship over his libertus and a right of succession 
when the latter died without leaving legitimate heirs. 
—Inst 1.6; D. 40.1-9; C. 4.14; 7.10; 11; 15.—See 

UBEXTUS, LIBERTMUS, PATBONX7S, TUTELA LEGITIMA, 
CAUSAE PXOBATIO, CONCILIUM MANUMISSIONUM, IUS 
ACCXESCENPI, LATINI IUNIAMI, FAVOS UBEBTATIS 
ITEXATIO, ONEXAXE UBERTATEM INGRATUS, SEEVUS 
DOTALIS. 

Wem, RE 14; Licrrnin, DS 3 (r.t libertas ); De Do¬ 
minicis. ND1 8; S. Perosi. Seritti 3 (1948, ex 1904) 511: 
F. Hajrcnaim, Freilassungspf.iekt, 1905; Lotmar. ZSS 33 
(1912) 304; Kaser, ZSS 61 (1941); De Vtsscher. SDHl 
12 (1946) 69 (a= NouveUes Studes, 1949, 117); De Do¬ 
minicis. AnPer 52 (1938). 57-58 (1947-48) 111; Cosentmi, 
AnCat 2 (1947-8) 374; Lanosae. 'IDA 3 (~ \Ul Dt 
Visseker 2. 1949) 39. 

Manumissio censu. A manumission of a slave through 
his enrollment in the list of Roman dtizens, with the 
consent of his master, during the operation of die 
census by the censors. 

Danbe. JRS 36 (1946) 60; C Cosentim, St sui liberti 1 
(1948) 14; Lemoese. RHD 27 (1949) 161; De Visscber, 
SDHl 12 (1946) 69; Duieli. SDHl 15 (1949) 19«. 
m anumissi o A manumission or- 

dered through a fideicommissum: a testator requested 
in his testament die heir or any person awarded by 
him in his last will to manumit a slave through a 
formal manumission. The slave did not become free 
undl the manumission was performed and die fidei- 
commissary manumitter became the patron of die 
slave freed. A senatusconsult under the Prindpate 
dedared the slave free if die heir refused the ac- 
ceptancc of the inheritance or if for any other reason 
the performance of the manumissio became impossi- 
ble. The manumissio fideicommissaria could be ap- 
plied with regard to a slave of the heir or of a 
third person. In the latter case the heir was bound 
to buy the slave in order to manumit him. Manu¬ 
missio fideicommissaria is termed also manumissio 
fiduciaria. —See liberas fideicommissaria, sena¬ 


tusconsultum DASUMIANUM, SENATUSCONSULTUM 
XUBXIANUM, SENATUSCONSULTUM VITXASIANUM. 

V. De Villa, Liberatio legata, 1939. 

M a numi ssio fiduciaria. See the foregoing item. 

Manumissio in convivio (convivii adhibitione). See 
MANUMISSIO INTEX AMICOS. 

Manumissio in ecclesia. A manumission performed in 
a church in the presence of the Chrisdan congre¬ 
gation and priests, with consent of the master. It 
was introduced by Constantine. The slave manu¬ 
mitted became a Roman Citizen. 

De Francbd. RendLomb 44 (1911); Mor, ibid. 65 (1932); 
Gaademet Rev. tfkistoire de FEglise de France, 1947, 38; 
Danieli. StCagl 31 (1947/1948) 263. 

Manumissio in fraudem creditorum. A manumission 
performed by an insolvent debtor in order to de- 
fraud the creditors. The manumissio could be an- 
nulled at the request of the creditore.—See FRAU¬ 
DARE, FRAUS, LEX AELIA SENTIA. 

Sdmlx. ZSS 48 (1928); Beseler, TR 10 (1930) 199. 

Manumissio inter A formless manumissio n 

by the dedaradon of the master, made before wit- 
nesses, to the effect that the slave be 'free. If made 
at a banquet before the guests = manumissio in con- 

A. Biscardi Manumissio per mensam, 1939, 9. 

M«niTmi««in per epistulam. An enf r an ^»«^ Tn ^nt of 
a slave by a letter of the master addressed to die 
slave. This iorm of manumissio could be applied to 
an absent slave. 

Manumissio per mensam. An iniormal manumission 
of a slave through his admission to the master’s table 
and a pertinent dedaradon of the latter. 

Wlassalc, ZSS 26 (1905) 401; Funaioli BIDR 44 (1936- 
37); Paoli SDHl 3 (1936) 369; A. Biscardi M. per 
mensam (Florence, 1939); Henrion, Rev. Belge de pkilol. 
et kist.. 1943. 198. 

Manumissio praetoria. A manumissio performed in 
a less formal act by the slave’s master who had no 
quiritary ownerehip ( dominium ex iure Quiritium) 
over die slave, but only possessed him in bonis (for 
instance, if the slave was not conveyed to him through 
mancipatio, but through an informal traditio ). Other 
forms of manumissiones praetoriae were manumissio 
per mensam, inter amicos and per epistulam. Thev 
are called in die literature “praetorian” because they 
were not recognized by the ntr civile. The freedom 
of slaves so manumitted was protected by the praetor 
(in libertate tueri) under certain conditions although 
they had no full rights of freedmen. Therefore their 
status is described as tn libertate morari (s to live 
in freedom), or “to be in freedom through the pro- 
tection of die praetor” ( tuitione praetoris). 

WUssak. ZSS 26 (1905) 367; A Biscardi if. per men¬ 
sam e affrancasieni pretorie, 1939. 

Manumissio sacrorum causa. A manumission of a 
slave who assumed the duty to perform sacra! rites 
in behalf of his patron. 
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Manumissio servi communis. A manumission of a 
slave owned by two or more masters in comxnon. 
The dassical law required manumission by all co- 
owners for the validity oi the manumissio of such a 
slave.—See ius adcrescendi. 

Manumissio sub condicione. A manumission under 
a condition, i.e., the liberty of the slave became effec¬ 
tive only when the condition was fulfilled. Such a 
m anu mission could be made only in a testament. 
During the intermediary period the slave remained 
slave, his libem being in suspense imtil the realiza- 
tion of the condition. Such a slave was sold as a 
slave, but the condition remained in force. Usuallv 
the condition consisted in the slave’s payment of a 
sum to the heir. Such slaves rrtre called during the 
period of suspense statuliberi. A child of a statu¬ 
libera was a slave. A similar sttuation was a slave 
manumitted ex die, Le^ when the manumissio became 
valid at a fixed date. In the meantimc, the slave con- 
tinued to be a slave.—See statuliber. 

G. Donatnti, Statuliber, 1940. 

Manumissio testamento. A manumission through a 
testamentary disposition of the slave’s naaster et- 
pressed in a traditional formula M my slave X shall 
be free ( liber esto)" or “I order that my slave X be 
free (liberum esse iubeo ).” The slave became free 
without anv further formality, immediately after the 
acceptance of the inheritance by the heir. A slave 
thus manumitted could be instituted as an heir in 
the same testament. See bebes necessarius. In 
dassical law the institution of a slave as an heir not 
combined with his manumission was void. In Jus¬ 
tiniani law in such a case the manumission was 
assumed as sdi-understood and the slave instituted 
as an heir became automatically iree.—D. 40.4; C. 
72. —See reddere rationes. 

Tamriei, RISC 64, 65 (1920) ; C Cosentini. St sui Uberti 
1 (1948) 17. 

Manumissio vindicta. A manumission before a 
magistrale, pe r fo r med through a ficdtious tria! in 
which a third person, with the agreement of the 
slave’s master, daimed that the slave was free. The 
process was similar to a rei vindicatio (suit for the 
recovery of a thing) in the legis actio procedure. 
The master did not oppose such affirmati on where- 
upon die magistrate pronounced the slave free. The 
use of a rod ( vindicta ) with which the slave was 
toudied by die daimaut explains the name oi this 
kind of manumissio. —D. 402.—See vindicta, ad- 
sertio. 

Ql Appltton, Mei Feumier 1929; Levy-Bruhl, St Ricco- 
bmo 3 (1936) 1; Ara, St Solmi 2 (1941) 301; C Cosen¬ 
tini, St sui Uberti 1 (1948) 11 (BibL) ; Monier, St Alber- 
tario 1 (1952) 197; Kwer, SDHJ 16 (1950) 72; Meylan, 
R1DA 6 (1951) 113. 

Manumissor. See manumissio, manumittere. 

M a n u mit tere. To free a slave; see manumissio. 
Manumittere is also used with reference to the re- 


lease of a person trom the status of mancipium and 
of a son from patemal power.—See mancipium, 
EMANCIPATIO. 

Manum depellere. See depellere manum. 

Manupretium (manus pretium). Wages paid for 
handicraft, the value of an artisans work. 

Ma n u s. Originally the term indicated the power of 
the head of a family over all its members and the 
slaves (manumissio = de manu missio ). Later 

manus was only the husband’s power over his wife, 
and that over his children was die patria potestas. 
The husband acqtiired manus through a spedal agree¬ 
ment (see conventio in manum) which accom- 
panied the condusion of a marriage. The wife 
under the power (in manu) oi her husband had the 
legal position of a daughter (filiae familias loco ).— 
See MATRIMONIUM. 

Manigk, RE 14; Lecrivain, DS 3; Anon., NDI 8: E. Vol- 
terrm, La conception du mariage (Padcrra, 1940); idem, 
St Solaszi (1948) 675; Bozza, Manus e matrimonio, 
AnMae 15 (1942) 111; DuU Fschr Wenger 1 (1945) 
204; v. Schwind. Ser Ferriui 4 (Univ. Sacro Coore, Milan, 
1949) 131; Kaser, lura 1 (1950) 64; Daaieli. StUrb 1950; 
Volterra, ACJVer 3 (1951) 29. 

Manus inferre. To lay hands upon a person, to hit. 
It is considered an iniuria re facta. —See iniuria. 

Manus iniectio (manum illicere). See legis actio 
per MANUS iniectio nem (BibL)— Manus iniectio 
was also the symbolic act (touching the debtor’s 
shoulder) performed by a plaintiff when he sum- 
moned the debtor into court (see in ius vocatio).— 
See lex vallia, depellere manum. 

Taufaenschlag, RE 14; Lecrirain. DS 3; NoaSles, Revus 
des Studes Latines 20 (1942) 110; idem. Fas et ius, 1948, 
147; idem, Du droit sacre au droit ctvB, 1950, 120; U. 
Kaser, Das altrom. Jus, 1949, 191. 

Manus iniectio iudicatL Introduced by the Twelve 
Tables for the exeeution of judgmem-debts.—See 
legis actio per manus iniectionem. 

P. NoaOles, Du droit sacri au droit civU, 1950, 110. 

Manus iniectio pro iudicato. A manus iniectio "as 
if upon a judgment,’’ i.e., an exeeution of certain 
kinds of debts in the form of legis actio per manus 
iniectionem as in the case of a manus iniectio for 
judgment-debts. In the oral formula pronounced by 
the plaintiff the words pro iudicato were added. 
There was, however, no preceding judgment.—See 
LEGIS ACTIO PER MANUS INIECTIONEM, ACTIO DEPENSI. 

Manus iniectio pura. A manus iniectio which was 
ndther iudicati nor pro iudicato but was introduced 
by spedal statutes for spedfic daims; see lex furia 
testamentaria, lex marcia against usurers. The 
defendant was permitted to remove the plaintiff’s 
hand (depellere manum) and ddend himself per- 
sonally (pro se lege agere). —See lex vallia, and 
the foregoing itans. 

Manus sibi inferre. To cammit suiade. Syn. con¬ 
sciscere SIBI MORTEM. 
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Marcellus, Ulpius. A jurist of die second half of die 
second century after Christ, audior of an extensive 
work, Digesta, of a collecdon of Responsa, and of a 
commeutary on the Digesta of Julian in the fonn at 
Notae. 

Orataao, NDl 7; Sduda, BIDR 451-50 (1948) 424. 

Marcianus, Aelius. One of the last jurists of die 
period (later first half of the third century), 
author of Institutiones in 16 books, richly exploited 
by die compilers of the Digest. He also wrote a 
collecdon of Regulae and a few monographs, chiefly 
on criminal procedure. 

Jors, RE 1, 523 (na 88); Ferrari. Opert 2 (1929. two 
arrides of 1880 and 1901); H. Eroger. St Bonfante 2 
(1930) 312; Bocldand. St Riccobono 1 (1936) 273; De 
Roberris, RISC 15 (1940) 220. 

Mare. The sea is a res communis omnium. “By 
nature it is open to everyone” (D. 1&2.1; last. 
2.1.1). Everybody has die rigbt of fi s h i n g therein. 
—See litus. 

Costa. Rivista di dir. internaeiouale 5 (1916) 337; Maroi, 
RISC 62 (1919); Biondi, St Pensa 1925; Braaca, AnTr 
12 (1941) 5, 91; G. Lombardi, Ricercke m terna di me 
gentium, 1946, 99. 

Margarita. A pearl. —See gemma. 

Maritalis affectio. See imcno maritalis, concu¬ 
binatus. 

Mari timus. See usuxae maritimas. 

Maritus. A Whanrf- Mariti may somedmes refer 
to husband and wife.—See ius mariti.— C. 4.12. 
Berger, Amer. Jour. of PhOologj, SI (1946) 332. 

Martmns. A glossator at the twelfth century (died 
1166?), a disdple of Imerius.—See glossatores. 
Aaoa, NDl 6 (* Coris Murtino) ; H. Ka ntor o wi a. St 
t» the Glossaton of R. Late, 1938, 86. 

Mater. "The mother is always certain" ( semper certa 
est, D. 2.4J), no matter whether the child was born 
in a legitiznate marriage or not. The legal status 
(liberty, ddzenship) of an illegitimate child depends 
upon that of die mother. A widow-mother was in 
pn«trl»«sieal times admitted to the guardianship over 
her children.—C. 4.12; 5.46.—See femina, tutela, 
manus, and the following item. 

Wenger, ZSS 26 (1905) 449; Frena, StCagt 12 (1933- 
34); Sacbers, Fsckr Sdmle 1 (1951) 327. 

Mater familias. A woman, a Raman Citizen, was 
either a mater familias (Le., not under the power of 
another person, suae potestatis ) or a filia familias 
(Le., under die paternal power of a pater familias, 
e«th«T as his wife, uxor m manu, or as his danghter, 
or daughtfcr-in-law being uxor m manu of a filius 
familias ). Originally mater familias was the wife of 
a pater familias married to him cum manu. In a 
broader sense, from a moral and sodal point of view, 
any woman who lived "not dishonesdy” was a mater 


familias whether she was married or a widow, free 
born or a freedwoman. Syn. matrona. 

Kunlcel. RE 14; Bidcd, Rhein. Museum fur Philol., 65 
(1910) 578; Carcaterra. AG 123 (1940) 113; C Castello, 
St sui dir. familiare, 1942, 97; R. Laprat, Le rdle de la 
femrne marite, Mtl Gonnard 1946, 173. 

Mater tutrix. See tutor. 

Materia (materies). The material, the substance of 
which a thing is made, in pardcular the 
used for the construcdon of a building "He who is 
the owner of die material is also the owner of what 
has been made of it” (D. 41.177).—See specifi¬ 
catio. 

C Ferrari, Opere 4 (1930. ex 1891) 103: S. Peroni, Scrini 
giur. 1 (1948, ex 1890) 225. 

Materna bona. See bona materna. 

Mathematici Astrologers, persons who exerdse die 
ars mathematica, casdng horoscopes. It was reck- 
oned among artes magicae (see macia) and pro- 
hibited as a condemnable {damnabilis) divinadon.— 
C. 9.18. 

Matricula. An offidal list of public officials, primarily 
of military ones. 

Enni in. RE 14; Boale. RE 17, 2050. 

Matrimonium. A marriage; in legal language syn. 
with nuptiae. According to a definidon by the jurist 
Modestinus matrimonium was “a union between a 
man and woman, an assodadon for the whole life, 
a community of human and divine law” (D. 237.1). 
The definidon, which has not remained without heavy 
attacks as to its dassicality, expresses, however, a 
basic truth about the moral and ethical elements of 
the Roman marriage, without saying anything about 
the legal aspect of the insdtudon. The Roman mar¬ 
riage was a factual reladon between man and woman. 
based on affectio maritalis (intendon to be husband 
and wife) and cohabitadon as husband and wife, i.e., 
with the sodal dignity of a legitimate marriage (see 
HONOR matrimonii, concubinatus). The aim of 
the matrimonium was the procreadon of legidmate 
children (see uberorum quaerendorum causa). 
The marriage was monogamic and the common living 
started with the deductio in domum mariti. Legal 
requirements of a valid marriage were ius conubii 
and consent of the parties. "A marriage is con- 
duded by consent” (= consensus facit nuptias, D. 
50.17.30). "A marriage cannot be conduded be¬ 
tween persons who do not want to conclude it” (D. 
23222) If the future spouses were under paternal 
power (alieni iuris), the consent of the heads of the 
family was necessary; 'ikewise the consent of die 
guardian of a woman sui iuris was required. Im¬ 
puberes (persons below the age of puberty) and 
lunadcs were incapable of conduding a marriage. 
Soldiers were not permitted to many; see matrimo¬ 
nium militum. For die interdicdon of marriage 
between persons related by blood, see incestum, 
nuptiae incestae. Adoptive reladonship and af- 
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finiry (see adfinitas) created incapability oi inter* 
mar riagr to a certain degree. There were also 
spetific prohibirions oi marriage, as, ior instance, 
senators and their sons were forbidden to marry 
freedwomen; persons oi senatorial rank could not 
marry actors or actresses; a tutor or curator could 
not marry his ward; a high provindal offidal was 
forbidden to mar r y a woman lrving in his province. 
In the later Empire marriage between Chrisdans and 
Jews was prohibited. The iegal situadon oi the mar- 
ried wiie depended upon the circumstance whether 
or not the marriage was aecompanied by a conventio 
in manum; see manus, conventio in manum. A 
matrimonium was dissoived—aside trom divorce (see 
DivormrM, repudium) —when one oi the spouses 
io st the Iegal ability to conclude a marriage (see rus 
conubii) through the loss oi liberty (see servus 
poenae, capdvity) or ddzenship. The legisladon 
oi the Chrisdan emperors and Jusdnian was consid- 
erably influenced by Chrisdan doctrines, in particular 
by the dogma oi the insoiubility oi marriage.—Inst. 
1.10; D. 232; C. 5.4; 6; 7.—See affectio mari¬ 
talis MANTIS, CONFARREATIO, COEMPTIO, USUS, IUS 
CONUBII. LEX CAKULEIA, LEX IULIA DE MARITANDIS 
ORDINIBUS, BINAE NUPTIAE, CONCUBINATUS, DOS, 
DONATIO INTER VIRUM ET UXOREM, DONATIO ANTE 
NUPTIAS. ACTIO RERUM AMOTARUM, SECUNDAE NUP¬ 
TIAE, LUCTUS, ADULTERIUM, BENEFICIUM COMPETEN¬ 
TIAE, POSTLIMINIUM, CONCUBITUS, DIVORTIUM, RE¬ 
PUDIUM, sponsalia, oratio divi marci, and the 
iollowing items. 

Kunkei, RE 14; Erhardt, RE 17 (r.r. nuptiae) ; Lecrivain, 
DS 3; Pioia. NDI 8; Berger, OCD (s.v. marriage ); 
Weiss, ZSS 29 (1908) 341; Di Marzo, Lesioni tu matri¬ 
monia, 1 (1919) ; P. G. Corbett, The R. law of marriage, 
1930: Albertario. Studi 1 (1933, three artide*); Vaeeari, 
St Pavio 21 (1936) 85; Levy-Brnhl, Lei origines du 
mariage eme manu, TR 14 (1936) 453; M. Lauri * Matri¬ 
monio e dote, Naples, 1952; Lanfraadii, SDHI 2 (1936) 
148; Koschaker, RHD 16 (1937) 746; Nardi, StSas 16 
(1938) 173; H. J. Wolff, Written and unwritten mar- 
riages m Hellenixtie and postclais. R. law, Haverford, 
1939; R. Ballmi, II valore giuridieo della eeltbrasione 
nusiale eristiana dat primo seeolo alfetd giustinianea, 1939; 
De Robertis, AnBari 2 (1939); C Castdlo, In terna di 
matrimonio e eoneubmato, 1940; Nardi, SDHI 7 (1941); 
Orestaao. BIDR 47 (1940) 159, 48 (1941) 88, 55-56 
(1952) 185; tbe three articles published in a volurae La 
struttnra giuridieo dei matrimonio rom., 1951; idem, St 
Bonatis 1 (1942); idem, Ser Ferrini (Univ. Pavia, 1946) 
343; idem, Ser Ferrini 2 (Univ. Sacro Cuore, Milan. 1947) 
160; Guariao, ZSS 63 (1943) 219; C W. Westrup, Re- 
eherehes sur les antiques formes de mariage (Danemark 
Ah ad. 30, 1943); P. Rasi, Consensus facit nuptias, 1946; 
Kostler, ZSS 65 (1947) 43; E. Volterra, La eoneeption du 
mariage iapris les juristes romams, Padua, 1940; idem, 
RISC 1947, 399; idem, RIDA 1 (1948) 213; idem. St 
Solassi 1948, 675; Wolff, ZSS S7 (1950) 288. 

Matrimonium incestum. See incestum, nuptiae 

INCESTAE. 

Matrimonium iniustum. See matrimonium iustum. 


Matrimonium iustum. A marriage validly conduded 
between Roman ddzens or by a Roman cidzen with 
a non-Roman who was granted tus conubii. AsL 
matrimonium iniustum (non iustum ) between a 
Roman and a peregrine without conubium. It is not 
a matrimonium iuris gentium ; the latter term occurs 
in the literature, but is unknown in Roman sources. 
Corbett, LQR 44 (1928) 305; idem, The R. law of mar¬ 
riage, 1930, 96; Gaudemet, RIDA 3 (= Mil De Visseher 
Z 1949) 309. 

Matrimonium legitimum. In Jusdnian’s language 
syn. with matrimonium iustum. 

Matrimonium militia. Soldiers could not conclude a 
valid marriage. The influence oi the husband’s en- 
listment on the existence oi the marriage is contro- 
versiaL The sources do not give a precis* answer 
as to whether the marriage becaxne automadcally null 
or only suspended. Qiildren conceived and bora 
during the soidier’s Service are illegidmate. The 
emperor Hadrian granted, however, such children 
rigfats oi succession on intestacy ( bonorum possessio) 
upon the father’s death. 

Tassistro, SDoeSD 22 (1901); Stella-Maranca, ibid. 24 
(1903); Marenti, StSen 33 (1917) 108; P. Corbett, The 
R. law of marriage. 1930, 41; Castdlo, RISC 15 (1940) 
27; Mcnkxnan. TR 17 (1941) 311; Wenger, Ataeiger 
Akad. Wiss. Wien, 1945. 104; Berger, Jour. of Jur. Papy- 
rology 1 (1945) 25, 32 (= BIDR Suppi. Post-Bellum 
55-56 [1951] 109, 115). 

Matrimonium subsequens. A marriage conduded be¬ 
tween persons living in concubinage.—See leciti- 

MATIO PER SUBSEQUENS MATRIMONIUM. 

Matrona. An honorable wiie oi a Roman dtizen even 
when he is not pater familias and is stili under 
patemal power. See mater familias. When sum- 
moning a matrona into court (in ius vocatio), the 
plaindff faad to abstain irom touching her body. In 
public a matrona appeared in dress reserved for 
married women (a stola with a purple border). 
Hence a matrona, particularly of a higher social rank 
= femina stolata, and the right to wear a stola = ius 
stolam habendi. Matronalis habitus m dignified be- 
havior, the dress oi a matrona. 

Schroff, RE 14. 

Mauricianus, Iunius. A jurist of the second half oi 
the second century after Christ, author oi an exten¬ 
sive commentary on the Lex Julia et Papia Poppaea. 
Kroll, RE 10 (no. 93). 

Maxime si (or cum). Particularly, espedally. The 
term is often interpolated in order to introduce a 
spedal case or a restrictive dement to what was said 
by a dassical jurist 

Guarneri-Citati, Indice* (1927) 51. 

Maximus. See optimus maximus. 

Mederi. To appiy a Iegal remedy in order to "cure” 
an uncertain iegal situation. The verb is frequently 
used by Justinian’s chancery. 

MedicL Physicians were considered to exerdse a lib¬ 
era! profession (ars liberalis), for this reason their 
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Services were not compensated in earlier limes. See 
honorarium. They could, however, demand a pay- 
ment if they assumed their duties by contract ( locatio 
conductio operarum). The physidan was responsible 
for inexpert ( imperite ) treatment or operadcv and 
could be sued either by a contractual action ex locato 
or by a delictual one, ex lege Aquilia. The latter was 
originally applicable only when a slave was the victim 
of an inexpert treatment. Later the action was avail- 
able when a free man was involved. Physidans 
enjoyed exemption from public charges (munera ).— 
C. 10.53.—See edictu st vespasiani, excusationes 

A MUNERIBUS. 

Heldrich, IhJb 88 (1940) 139; Herzof, RAC 1, 721 

Meditatio de pactis nudis. A Byzantine dissertadon 
on simple pacts (the Greek title is Melete Peri 
psilon symfonon). The pamphlet, composed about 
the middle of the eleventh century, seems to be the 
opinion of a judge given in an actual triaL The 
unknown author reveals a considerable knowledge of 
the Digest. 

H. Monier and G. Platon, NRHD 37-38 (1913-14). 

Meditatum crimen. A crime committed with pre- 
meditation. 

Medium tempus. The intervening time. Medio tem¬ 
pore (= in medio) = in the meandme, between two 
legally important events, as, for instance, between 
the making of a testament and the death of the tes¬ 
tator; between setdng a condidon and its fulfillment 
(syn. pendente condicione) ; while an appeal is pend- 
ing or when a man is in captivity. 

Mela, Fabius. A little known jurist of the Augustan 
Age. 

Braialoff, RE 6. 1830 (no. 117). 

Melius est. Introduces a legal opinion which is prefer- 
able to another melius est dicere, dici, probari, melius 
est ut dicamus and the like). The locution is not 
free from suspidon of non-dassical origin when used 
to cut short a discussion. 

Guarneri-Cittti. Indice* (1927) 56, 29; idem, Fsckr Ko- 

schaker 1 (1939) 141 

Melius aequius. See bonum et aequum. 

Membranae. Appears only once as the title of a 
jurisdc work by neratius (in 7 books). The mean- 
ing of the word is not quite dear. It refers dther 
to the material (parchment) on which the manu- 
script was written, or it indicates the nature of the 
work as “short notes” which the author put down 
first in a rough drait on loose parchment sheets and 
of which he later made a collecticm. 

F. Scfaulz. History of R. legal Science, 1946, 228. 

Membrum ruptum. See os fractum. 

Btndinc, ZSS 40 (1920). 

Memoria. See a memoria, scrinium memoriae. 

Memoria damnata. See damnatio memoriae. 

Memoriales. Offirials in the various bureaus of the 
imperial chancery (scrinia). 

Eiuslin, RE 15. 


Memorialia. Things worthy to be remembered. It 
appears only once as a dde of a jurisdc work by the 
jurist Sabinus (in eleven books). The work seems 
to have been more of an andquarian than jurisdc 
nature. 

Menander. See arrius menaxder. 

Mens. Intendon, volidon (syn. voluntas), purpose, 
design. Ea mente, ut (syn. eo animo, ut) = with the 
intendon that.—See animus, mente captus, com¬ 
pos mentis. 

Mens legis. The intendon, the sense of a statute. 

Mensa. See manumissio per mensam. 

Mensa. (In bankers’ business.) A table (counter) at 
which money changing transacdons were done ( mensa 
argentaria, nummularia). This kind of banker was 
called mensularius. They accepted also deposits in 
cash.—See argentarii, nummularii. 

Krose, RE 15, 945. 

Mensis intercalaris. An intercalated month (in Feb- 
ruary). “It consists of 28 days” (D. 5Q.16.98-2> — 

See LEX ACILIA DE INTERCALANDO. 

Mensor. (In the later Empire.) A high imperial 
offidal who had to provide quarters for the emperor, 
his family and staff in Rome and during their travels, 
a quartermaster. High offidals in the pro vinces and 
prefectures had also their mensores. 

Fabricius, RE 15, 959; Albertario, St 6 (1953) 417. 

Mensores aedificiorum. Experts in urban construe- 
dons. 

De Rugfjiero, DE 1, 206. 

Mensores agrorum. See agrimensores. 

Mensores frumentarii. Measurers, surveyors of trans- 
portadon of com in Italian ports. They assisted the 
praefectus annonae in the administradon of the sup- 
ply of cora for Rome. 

Cardinali. DE 3, 301. 

Menstruum. (Adj. menstruus.) A monthly pay (sal- 
ary). Svn. menstrua merces. Alimony in money 
and sustenance in kind ( menstrua cibaria, menstruum 
frumentum) were norroally paid every month. 

Mensularius. See mensa, argentarii. 

Mensura. Mensuradon, the acdvity of mensores 
(agrimensores). Mensura is also an instrument 
for measuring. The magistrate could order its de- 
struction if it was false and used for fraadulent pur- 
poses.—See res quae pondere nomero mensurave 
constant, genus. 

Mensura delicti. The gravity of a crime. It infiu- 
enced the severity of the penalty. 

Mente captus. A mentally disordered individuaL He 
is subject to curatorship (cura). 

Mercator. A tradesman, a merebant on a lower scale 
than a negotiator. Somedmes syn. with emptor (= a 
buyer).—See negotiator. 

Caenat, DS 3; Brewiter, Roman craftsmen and tradesmen 

of the early Empire, (Menasha, Wis.) 1917. 

Mercennarius. A hireti laborer who works for pay 
(merces). Servus mercennarius = a slave who is 
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hircd out by his master to another for money.—See 
LOCATIO CONDUCTIO OPERARUM. 

Merces. A payment (wages, salary, rent) in money 
agreed upon in a lease or hire of Services (see loca¬ 
tio conductio). A recampense paid for any ldnd 
of Services, without a preceding agreement (e^., for 
saving one’s life) is called also merces. —See u- 

MISSIO ME»CEDIS. 

Longo, Mei Girard 2 (1912) 105. 

Merere (mereri). To deserve. The verb is used in 
connecti cm with favors granted to deserving per sons 
(e.g., a judidal remedy, the emperor’s grace). It 
is used also when a person deserves an uniavorable 
treatment (a punishment, a disinheritance). Merere 
occurs also in the meaning of eaming through one’s 
labor or under a testamcntanr dispositi on. 

Meretrix. A prostitute. Syn. mulier quae palam cor¬ 
pore quaestum facit (= a woman who publidv earns 
money whh her body). Palam means “in a house of 
ill-fame, in inn-tavems, without choice” (D. 232.43 
pr. 1). A meretrix was branded with infamy even 
siser she ceased to exercise her profession; a legal 
marriage freed her, however, from the stigma. Mere¬ 
trices had to register with the aediles. They were 
exduded from testimony before court, from legaaes 
and inheritance, from visiting public spectades and 
were prohibited to wear garments reserved for honest 
women (stola). The}* paid a spedal tax. vectigal 
meretricium. Senators and their sons were prohibited 
from marrying meretrices, actresses, ill-famed women 
or those whose parents were connected with such 
professions. Relations with meretrices were not pun- 
ished as stuprum. Syn femina famosa (probrosa). 
—See MINUS, LUDICRA ARS. 

Sdmeider. RE 15; Navarre, DS 3; Nardi, StSas 16 
(1938); Solaari, BIDR 46 (1939) 49; C Castello, 1« 
terna di matrimonio, 1940, 120; Wedeclc, Cl Weekly 36 
(1943); Grosso, SDHI 9 (1943) 289. 

Merito. (Adv.) Justly, rightly, with good reason. 
Merito is frequently couped with i ure (iure ac me¬ 
rito). Jurists used the term when they approved of 
another jurist’s opinion. 

Meritum. With reierence to a high imperial office, 
dignity. 

Meritum (merita) causae. The essential points of a 
litigatum. 

Merx. Merchandise, goods, which can be the object 
of a sale. Only movables (with the exdusion oi 
slaves) are covered by the term.—See emptio. 

Merx peculiaris. Goods belonging to a son’s or a 
slave’s peculium (primarily in a c o mm e rd al busi- 
ness). 

Messis. A harvest.—See oratio divi marci, ven¬ 
de mia. 

Messius. Probably a jurist. He is mentioned only 
once linked with Papinian. No further details about 
him are known. 

H. Kruger, St Bonfante 2 (1930) 331. 


Metallarii. Miners. Their work was supervised by 
public ofndals.—C. 11J. 

Metallum. A mine. According to the prinaple that 
whatever is under the earth bdongs to the owner of 
the land, mines were either in private ownership or 
bdonged to the state. Public mines were exploited 
through the intermediary of tax-farmers (publicani) 
who paid the state a fixed sum. In the first century 
of the Prindpate the mines in Italy and the provinces 
came gradually under the imperial administrati on 
whose control was exerrised through procuratores oi 
equestrian rank. The system of leasing the mines 
to private iarmers (conductores) was stili in use 
but the more intensive supervision by imperial offi- 
dals benefited both producti on and labor. The ad- 
ministration of stone-pits (lapidicinae) and quarries 
of marble was managed in a similar wav.—C. 112.— 
See LEX METALLI VIPASCENSIS. 

Rottowsew, DE 3, 128; Orth, RE SuppL 4, 145, 152 (s.v. 
Berpban) ; Fiehn, RE 3A, 2280 (s.v. Stembrueh) ; Mij- 
poulet, Le rigime des mines, NRHD 31 (1907) 354. For 
f ur t h er bibL see xxx mttauj vxpascexsis. Another lex 
metallis dicta a Riccobooo, FIR V (1941) no. 104 (Bibi.); 
L. Oerici, Economia e /utanxa dei Romam, 1 (1943) 466. 

Metallum. In metallum (metalla) damnare. To 
condemn a criminal to work in a mine (or a quarry) 
for life. This was the severest punishment after the 
death penalty (proxima morti = nearest to death) 
sin ce work in mines in additi on to rigorous labor 
involved being kept in fetters. Damnatio in metallum 
implied loss of treedom (servi poenae). A milder 
degree of punishment was damnatio in opus metalli. 
U. Brasidlo, Lo repressione penale m dir. rom., 1937, 373. 

Metatum. (In later imperial constitutions.) Quarters 
for soldiers. Metator = a quartermaster. The 
owner of an immovable on whom the dutv of billeting 
soldiers was imposed could be rdeased from the 
obligation paying a sum of money (epidemetica ).— 
C. 12.40. 

Metus. Fear. Use of duress in order to compel a 
person to condude a transaedon, to assume an obli¬ 
gation or to make a pa y me n t, is a private crime 
(delictum) which may be prosecuted by the person 
who acted under duress by a spedal aedon, actio 
quod metus causa (sc. gestum est = ior what was 
done because of fear). If sued ior the fulfillment of 
a promise given under duress, he might oppose the 
exceptio metus. Under certain drcumstances a resti¬ 
tutio in integrum was granted. Metus is defined as 
“a trepidadon of mind because of an imminent or a 
future danger” (D. 42.1), but not any fear, "only 
the fear of a greater evil” (D. 422). A groundless 
fear (timor vanus, metus vani hominis) is not taken 
into consideration. The original name of the aedon 
might ha ve been formula Octaviana since it was in- 
troduced by a praetor Octavius (about 80 B.C.). 
Later it was called simply actio metus causa. The 
aedon was penal (actio poenalis). If brought within 
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a year, the defendant (the extortioner) was con- 
demned to a fouriold value of the property extorted. 
—D. 42; C. 2.19. —See coactus volui, actiones 

ARBITRARIAE, TIMOR. 

L. Charvet, La restitution des mojeurs, 1920, 27; Schulx, 
ZSS 43 (1922) 171; ▼. Lubtow, Der Ediktstitel quod 
metus causa, 1932; G. Maier, Praetoriscke Bereickerungs * 
klagen, 1932, 44.91; Sanfilippo, AnCam 7 (1934); C 
Longo. BIDR 42 (1934) 6S; C CasteUo, Timor mortis, 
AG 121 (1939) 195. 

Meiun. My property. “Mine is what I have the right 
to claim through vindicatio” (D. 6.1.49.1). “Meum 
esse ex iure Quiritium” (= it is mine under Quiri- 
tary law) was the assertion of the plaintiff in the 
legis actio sacramento in rem when he daimed a 
thing from the defendant—See kei vindicatio. 

Migrare. To move from one’s dwelling.—D. 4322.— 

See INTERDICTUM DE MIGBANDO. 

Miliarium (milliarium). A miles tone marlring the 
distance of a thousand paces ( mille passus). Civil 
trials within the first milestone of the dty of Rome 
(intra primum urbis Romae miliarium) belong to the 
category of iudicia legitima. —The competence of 
die praefectus urbi embraced the territory within die 
hundredth milestone of the dty. 

Sdmeider, RE SuppL 6; Lafayt, DS 3; 0. Hinchfeid, 
Kleme Sckriften, 1913, 703. 

Militare. To serve as a soldier. In later times, to 
serve in a public office, avii or military.—See 
militia, milites. 

Militaris. (Adj.) Connected with, or pertaining to, 
soldiers or military Service.—See milites, militia, 

IUS MILITARE, MANU MILXTAXI, EES MILITARIS, AERA- 
UUM MILITABIS, AES MILITABIS, INTEBCESSIO MILI¬ 
TABIS, DELICTUM MIUTAEE, DIPLOMA MILITABE, VES¬ 
TIS MILITABIS. 

Militariter punire. To punish according to military 
penal law. 

Milites. Soldiers enjoyed varicus privileges in die 
field of private law. They were allowed to make a 
testament without die observance of the formalides 
of the dvil or praetorian law, see testamentum 
miutis. The liability of a soldier instituted as an 
heir for the testator's debts was limited to the axnount 
of the inheritance. The rights of succession on 
intestacy of a soIdier’s children bom during his mili¬ 
tary Service, which were denied by the ius civile, were 
recognixed by the emperor Hadrian. Soldiers who 
were under paternal power (filii familias) were 
granted the right to have a peculium castrense. 
A spedal privilege of soldiers was that under certain 
drcumstances they could be excused on the ground 
of ignobantia iubis. On the other hand, however, 
various restricdons were imposed on milites. They 
had no ius conubii during the time of Service and 
could not condude a valid marriage; see matbi- 
monium militis. They were forbidden to belong 
to an assoriation ( collegium ) in castris (see castba). 


and were not admitted to act as, or through, a pro¬ 
curator in a dvil trial. In the field of criminal law 
there were spedal military crimes which were severely 
punished. Punishments were different from those 
applied to dvilians; see delicta militum. Soldiers 
were able to appear in court and to act for them- 
selves. In the later Empire spedal military courts 
(indices militares) assumed jurisdicdon in dvil mat- 
ters when the defendant or both parties were soldiers. 
An imperial constitution of the later Empire (ad. 
458) prohibited soldiers from taldng in lease another’s 
land or from assuming obligations for others as sure- 
ties, agents or mandataries. “They should be busy 
with their military Service (arms) and not with other 
people’s affairs” (C. 4.6521). Soldiers who were 
peregrines in auxiliary troops (auxiliarii) were 
granted Roman dtizenship after their disdiarge.— 
C. 1.46.—See testamentum in procinctu, bene¬ 
ficium COMPETENTIAE, AES MILITABE, COMMEATUS, 
EXPLORATIO, LEX PORCIA DE PROVOCATIONE, MISSIO. 
DIPLOMA MILITABE, NEMO PRO PARTE, MILITIA. SUICI- 
DIUM MILITIS, DELICTA MILITUM. 

D. Jacomet, Les miKtaires en dr. rom., Ljron, 1882; .V 
Scgre. II diritto dei militari peregrini, Rend Accadentia 
Pontificia, 1940-1941, 167. 

Militia. Military Service (somedmes the term refers 
to Service in war time). Militiae se (or nomen) dare 
= to enlist in the army. Ant. legi (from legere) 
= to be cotnpulsorily enrolled. Illegal enlistment of 
a person who was not pennitted to serve in the army 
(a slave, a person who was condemned to fight with 
wild beasts, a former deserter) was punished with 
death. Voluntary enlistment in order to evade capi¬ 
tal punishment or deportadon did not offer rdease 
from the punishment After Constandne militia ac- 
quired a broader tneaning since it also covered em- 
ployment in dvil administradon in the various im¬ 
perial ofnces and in provindal govemment, militarily 
organized. At times in this period a disdncdon is 
made between the Service in the army (militia ar¬ 
mata) and the dvil Service (militia cohortalis, pala¬ 
tino or simply militia). The militia which already 
in dassical times (second post-Chrisdan century) 
appears as the object of a sale or legacy, may refer 
to a lower public Service (in the fire-brigade, appari¬ 
tores). In the later Empire the purchase oi an 
ofiidal post was frequendy pracdced.—C. 1223.— 

See MUTATIO MILITIAE, REICEBE MILITIA, IBBEVEBENS. 
Momnuen, Rom. Staatsrecht 3 (1887) 450; Mirchi, AG 76 
(1906) 291; G. Koliu. Amter und Wurdenkaut m friUt- 
bysantmiscken Reich, 1939. 

Militia armata, cohortalis. See militia. 

Milita equestris. . Military Service of a high gnde 
officer in the cavalry. 

MTiitia palatina. See militia. 

Milliarium. See miliarium. 

Mimus. An actor in mimes, a dancer. A troupe of 
actors sold as an ensemble is considered a unit; 





hence the sale o{ the « hole can be resdnded because 
of defects in one of the group. The same rule applies 
to tragic actors (tragoedi). Mimae (= actresses, 
dancers) are sodally equal to meretrices. 

Wust, RE 15, 1743. 

Minicius. A jurist of the first century of the Prin- 
cipate, a disdple of Sabinus. His work is known 
by an extensive commentary oi Julian. 

Stcinwenter, RE 15. 1809 (na 3); Riccobono, B1DR 7 
(1894) 225. 8 (1895) 169; A. Guarina Salvius Julianus. 
1946, 38; H. Kruger, St Bonfante 2 (1930) 331 

Minime. By no means, not in the least. The fre- 
quency of the adverb in late imperia! constirutions, 
and parti cularly in those o i Justinian, in the mcaning 
of a simple negadon (non) makes its authendrity in 
classical texts rather suspec: when it appears there 
in the place of non. 

Gnarneri-Chati, Indice 1 (1927) 56. 

Minister. A servant, a subordinate (assistant) of an 
officia! under the Empire. In excepdonal instances 
it refers to higher offidals, both dvil and military. 
When mentioned in connecdon with a crime = an 
abettor, an accomplice. In the Chrisdan Empire, 
when conneaed with ecclesiadcal Service = a Church 
servant, a minister (ministeria ecclesiarum). 

E mi l in . RE Suppi. 6. 

Ministeriales (ministeriani). Offidals in the imperial 
palace of a rather subordinate rank. They had to 
take care of the imperial household (in the later 
Empire). They were appointed by the emperor and 
enjoyed exempdon from humble public Services 
(munera sordida). The magister omaoicu ex- 
erdsed jurisdicdon over them.—C. 1225. —See cas¬ 
trensiani. ministri castrenses. 

E n t s l m . RE SuppL 6; J. E. Dtmlap. Unio, of Michtpan 
Studies, Human. Ser. 14 (1924) 212; Giffard, RHD 14 
(1935) 239. 

Ministeriani. See ministeriales. —C. 12.25. 

Ministerium. The office (acdvity) of a minister or 
of a ministerialis. —In criminal matters ministerium 
is the assistance in commitdng a crime, complidty.— 
See MINISTER. 

Ministerium divinum (ecclesiae). A divine Service. 

M i n isterium publicum. A public office. The term is 
also applied to munidpal offices (ministeria munici¬ 
palia). 

Ministerium sacrum. Service in the imperial palace. 
Svn. ministerium sacri palatii, sacri cubiculi. The 
emperors speak of their palace staff as "nostrum 
sacrum ministerium." 

Ministerium servo rum (servile, servitutis). S laves’ 
work, Services rendered by s laves. Hence ministeria 
denotes ali slaves in die Service of the same master. 
—C.323. 

Ministri castrenses. See castrensiani. There were 
two kinds of ministri castrenses: statuti = members 
of the regular staff, and supernumerarii = addidonal 


members who were promoted to the rank of statuti to 
fili vacandes. 

J. E. Dunlap, Untv. of Mickigan Studus. Human. Ser. 14 
(1924) 213. 

Minor aetas. Minority. Syn, adulta, imperfecta aetas. 
Ant_ maior aetas. —See aetas, minores. 

Berger, RE 15, 1769 (s.v. Umderjakrigheit), 1862. 

Minores. An abridged expression for minores viginti 
quinque annorum (annis) or minores annorum (an¬ 
nis). Minores were per sons who exceeded the age 
of impuberes and were under twenty-five years of 
age. Similar expressions, although not technical in 
the jurisde language, are adultus, adulescens, and 
iuvenis. Within the minority there is a spedal term 
for die age under dghteen, plena pubertas, the dassi- 
cality of which is doubttuL It had no pardcular legal 
importance. A minor sui iuris (not under paterna! 
power) was considered unable and not experienced 
enough to manage his affairs because of his juvenile 
light-heartedness and weakness of mind (infirmitas 
animi, aetatis). Until the curatorship of the minors, 
cura minorum (see curator minoris) was intro- 
duced as a general insdtudon, a minor was protected 
against fraud (see circumscribere) by the lex 
Plaetoria and the praetorian remedy of restitutio 
in integrum which remained the most effident pro- 
tecdve m casure during the classical period. Under 
Jusdnian the cura minorum became compulsory. 
The ability of a minor to appear in court was re- 
stricted by Constantine who ordered that the minor 
had to be assisted by a curator. In Jusdnian’s 
codification die cura minorum appears completely 
assimilated to tutorship (tutela). This was per- 
formed through innumerable mterpolations but not 
with consistency! Some details in the develop m e nt 
of the cura minorum have remained therefore obscure 
and the nature of the duties of a curator minoris 
is stili controversia! He certainlv was somethmg 
more than a simple adviser and was not exduded at 
ali from the administradon of the ward’s property.— 
D. 4.4; C. 221-42; 57!—See curator minoris, 

IUSIURANDUM MINORIS. 

Berger. RE 15 (BibL p. 1889); Cuq. DS 3; Albertario, 
Studi 1 (1933, ex 1912) 407, 427, 475, 499; idem, SDHl 
2 (1936) 170; G. Solani, La minore eti, 1913; idem, 
AVen 75 (1916) 1599; Lenel, ZSS 35 (1915). 

Minus. Less. “The minus is always induded in what 
is greater (plus)” (D. 50.17.110 pr.). Therefore, 
"he who is allowed to do what is greater (plus) 
should not be prohibited from doing less” (D. 
50.1721). 

Minus solvere. To pay less than one owes. "He who 
pays later pays less" (D. 50.17.12.1). 

Minutio capitis (minui capite). See capitis demi¬ 
nutio, caput. 

Miscere. See commiscere, mixtus. 

Miscere (se) hereditati. See immiscere, pro herede 

GERERE. 
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Miserabilis persona. See peksona miserabilis. 

Missilia. Money thrown as largesse to people in the 
theatre or on the Street by emperors, high offidals 
or wealthy individuals. The coins became the prop- 
erty of the persons who picked them up.—See tra- 
omo IN INCEXTAU PERSONAM, TESSERAE NUMMARIAE. 
Berger, RE 9, 552 (s.v. tactus ); Fabia, DS 3; Mejrer- 
Collings, Derelictio, Diu. Erlangen, 1930, 2. 

Missio. A discharge from military Service. Honesta 
missio — an honorable discharge alter the completion 
of twenty-five years of irreproachable Service. Ant. 
ignominiosa missio when the dism is sal was occa- 
sioned by the soldier’s committing a common or 
military crime. Missio causaria (or simply causaria) 
= discharge because of mental or physical disability. 
For missio of peregrine soldiers, see auxilia. —See 
DIPLOMA MILITARE. 

Lannnert, RE 15, 1666 ; 4A, 1949; RoweU, Yole Classicol 
St 6 (1939) 73. 

Missio in bona. See missiones in possessionem. 

Missio in possessionem. See the entries below, alter 

MISSIONES IN POSSESSIONEM. 

Missio in rem. See missiones in possessionem. The 
typical case of such missio by which a daimant was 
given possession of a single thing (an immovable) be- 
longing to his adversary is missio in possessionem 

DAMNI I N F EC T I NOMINE. 

Missiones in possessionem (in bona). A coerrive 
measure. applied by the praetor by virtue of his im¬ 
perium, by which a daimant was authorized to en ter 
into possession of his adversary's property, in whole 
or in a part (see missio in rem). The porposes of 
missiones were different and so were in the various 
cases their effects. The praetorian decrees concern- 
ing missiones were issued either in order to assure 
the normal progress of the trial and to prevent the 
defendant's attempts to sabotage it, or to secure the 
debtor's property for the satisfaction of his creditors, 
or to induce the debtor to assume a special obligation 
through stipulatio (stipulationes praetoriae) for se- 
curity purposes if he refused to do it voluntarily. The 
legal situation of the missus in possessionem created 
by missio varied from real possession to simple cus- 
tody and control (custodia et observantia) of the 
things the holding of which he obtained only to assure 
that the debtor’s property would remain intact and 
be used exdusively for die benefit of the creditors. 
At times the situation of the missus in possessionem 
was comparable to that of a creditor who received a 
pledge (pignus praetorium, the term may be not 
dassical), sines the missio led finally to the sale of 
die debtor’s property if he did not satisfy the creditors 
m the interim. Protecdon was given certain persons 
(such as impuberes, or those absent in the interest 
of the state) in that their prope r ty generally could 
not be soid. The edictal clause in which the praetor 
announced the issue of a miuro-decree was in the 
most cases: “bona possideri proscribi venirique iu~ 


[traxs. amer. ren., soc. 

bebo " (= I shall order the property to be taken into 
possession, advertised for sale and sold”). The 
praetor’s * irrio-decree was withdrawn and die missus 
in possessionem ordered to surrender possession (de¬ 
cedere de possessione) if the debtor came to an 
arrangement with the creditor. Missiones were acts 
designed to exert pressure on the debtor and were, 
it successful, oi a temporary character. They were 
generally successful when the missus entered into a 
property occupied by the owner who had to suffer 
his condnuous presence and control. In certain cases 
the missus in possessionem enjoyed interdicta! pro- 
tecdon; see interdicta ne vis fiat ei qui in 
possessionem missus est. —For the various missiones 
in possessionem or in bona, see the following entries. 
—D. 42.4. 

Weiu, RE 15; Cuq, DS 3; S. Solani. Concor io dei 
creditori 1 (1937) ; M. F. Lepri Note tulla natura delle 
m.ip., 1939; Branca. St Solassi 1948, 483. 

Missio in possessionem Antoniniana. Introduced by 
the emperor Caracalla, who admitted a missio in 
possessionem legatorum servandorum causa also into 
the property of the heir ii, within six months after 
the presentadon oi a daim by a legatee, he did not 
give sufficient guaranty for the payment of the legacy. 
The legatee missus in possessionem might take the 
Products (fructus) from the heir’s property to satisfy 
his daim.—See missio in possessionem legatorum 

SERVANDORUM CAUSA. 

Lepri. op. cit. 123; F. M. De Robertis, Di una pretesa 
mnovasione di Caracalla, AnBari N.S. 1 (1938) 99. 

Missio in possessionem bonorum (bona) pupilli. 
A missio into the property of an impubes ii in a suit 
over a transaedon conduded by his guardian the 
former (the pupillus) was not deiended by his tutor. 
The missio was resanded when the tutor or a relative 
of the pupillus assumed the defense. 

Missio in possessionem damni infecti nomine. When 
the owner of a defecdve immovable refused to give 
cautio damni infecti for damages threatening the 
neighbor’s property, the praetor allowed the latter 
to enter into possession (missio in rem) of the im¬ 
movable. If the first decree (missio ex primo de¬ 
creto) did not produce the desired effect (repairing 
of the building or giving the cautio) the praetor 
issued a second decree (missio ex secundo decreto) 
which put the missus in the posidon of a possessor 
ad usucapionem, i.e., he might usucapt the immov¬ 
able.—See usucapio. 

Lepri, op. cit. 89; Branca, Dauno temuto, 1937, 130. 

Missio in possessionem dotis servandae causa. One 
of the cases of the missio in possessionem rei ser¬ 
vandae causa. It was granted a divorced wife or 
a widow in order to secure her daim for the resti- 
tudon of the dowry. 

Solani, Dote e nascituro, RendLomb 49 (1916) 312. 

Missio in possessionem ez edicto Hadriani. In 
order to assure the prompt payment of the estate-tax 
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(vicesima hereditatium) Hadriam ordered that an 
hdr mstituted in a testament apparently valid might 
take possession of the testator's estate immediately 
after the payment of the tax. This kind of missio, 
which differs essentially from the normal missiones, 
no longer existed in Jusdnian’s time.—C. 6.33. 

Misaio in possessionem legatorum servandorum 
causa. If an heir rerused to give a contio legatorum 
servandorum causa for the payment of a legacy (or 
a fideicommissum) left under condition or to be paid 
at a hxed date (ex die), the legatee could ask for 
this missio in order to enter into possession of the 
estate (but not oi the private property of the heir) 
and remain there. together with the heir, as long as 
the heir did not furnish secnrity. He held the prop¬ 
erty custodiae causa (= for safekeeping).—D. 36.3; 
4; C. 6.54.—See cautio legatorum nomine, missio 
ix possessionem antokiniaka. 

Lepri, of. cit. 113. 

Missio in possessionem (bona) rei servandae causa. 
Decr e ed by the praetor in various circum stances dur- 
ing a trial: when the defendam was absem in court 
and was not deiended by a representadve, when he 
intentionally kept hiding ( latitare ) so as to avoid 
being summoned to court; or when he vos considered 
indefensus because oi his refusal to cooperate in the 
progress oi the trial. as, for instance, when he refused 
to accept the procedural formula approved by the 
praetor. See indefensus. This missio is also the 
mirial stage oi the pro pe r t y executkm against a de¬ 
tendam who has beem condemned by judgment (indi¬ 
catus) or is considered as sudi (pro iudicato ), as the 
confessus in i ure was (see confessio in iuee). The 
functi on oi this missio was similar in the case of an 
insolvem debtor or an insolvem inherhance. The 
creditor or creditors could obtain possession oi the 
debtor’s p roper ty or estate which would eventuaDy 
be sold; see venditio bonorum, cukatok bonorum. 
fttn RE 15; Coq, DS 3; P. Ramadier, Lts effets de Ia 
m. m 1911; H. R. E ngrimam, Die Voraussetsungen 
der m. n 1911; 3 occo Studi talla storia dei failimeuto, 

RDCom 1913 (= 11 jaUrmewto, 1917); S. Solani. 11 con- 
cono dei creditori, 1-4 (1937, 1938, 1940, 1943); Lepri, 
of.ek.Aa. 

Missio m bona s u specti heredis. See satisdatio 

SUSPECTI UEREDIS. 

Missio is po s s ess ionem ventris nomine. A missio 
for the prot ecrion oi the rigbts of an unborn heir. Its 
fua c ti o u was similar to the bonorum possessio ven¬ 
tris nomine when the fatber of the drild was dead. 
—D. 25.5; 25.6; 37.9. 

£. So ta rn . 11 eomeorta dei creditori , 1 (1937) 20. 

Mis s as in potsrmrionem (bona). A person who by 
tbe deeree oi the praetor was granted a missio in 
possessionem ci the p ro p e r t y of his debtor or adver- 
sary in a trial—See missiones in possessionem. 

Mittendarii. Imperia! ofnaals sem to remote p rov ince s 
with s pera! im per ia ! messages to the governor or m 
order to coCee spedal taxes. 


Mittere. To send (a letter — epistulam, a messenger 
= nuntium, a person to perform a spedfic offidal or 
private mission). For mittere in possessionem, see 
missiones in possessionem. For mittere repudium, 
see repudium. 

Mittere. (With reierence to soldiers.) To discharge 
from military Service (ab exercitu, militia). —See 
missio, diploma militare. 

Mixtus. (From miscere.) With r efere n ce to legal 
institutions ( munera, condiciones) or procedural 
remedies ( actiones, interdicta) = of a hybiid, mixed 
nature. The term reflects more the Byzantine men¬ 
tali ty than the exact legal thinldng of the classical 
jurists and is suspect as being ? late postdassical or 
Justinian crcadon.—See actiones mixtae, impe¬ 
rium MERUM, INTERDICTA MIXTA, MUNERA. 

Berfcr, Vol. morante Smoneehi, 1915, 183; Guameri- 
Citari, lodice’ 1 (1927) 57. 

Mobiles res. See res mobiles. 

Moderatio. (From moderare, moderari * to r e s tr a in, 
Hmk, nile.) The observing of reasonable limhs, 
temperateness. When referring to their acts of grace, 
or indulgence the emperors used to speak of " modera¬ 
tio nostra.” —A similar expression, moderamen, ap- 
pears in late constitutions. 

Moderator. A ruler. Moderator provinciae m tbe gov¬ 
ernor of a province.—See praeses provinciae. 

Modestinus, Herennius. One of tbe last representa- 
dves of the classical Roman jurisprudence, a pupil 
of Ulpian, and a high offidal in the administration 
of Rome about ad. 240. He wrote an extensive 
collecrion of Responsa (in 19 books), a work on 
Differentiae (— co ntrov er sia ! quesdons) and Regulae 
(= legal rules). He was also the anthor of a Greek 
treadse on exempdons from guardianship (excusa¬ 
tiones). Modestinus was one of the jurists distin- 
guished m the Law of Chadons (see iurisprcdck- 
tia). 

Braaaloff, RE 8 (t.v. H ere nnius, na 31); H. Krugtr, St 
Bonfente 2 (1930) 315. 

Modicus. Moderate-sized, moderate, restrained. The 
term, appHed to punishmems, fosses, expenses, lici 
of predseness. Modicum tempus = a short time. 
Modicus appears in texts suspeaed of interpolatum. 
Guameri-Citati, Indice» (1927) 57. 

Modus. A measure, a limrL In tbe meaning of a 
burden, a duty imposed m acts of Hberality (dona- 
dons, legades, manumissons) on a benefidary, tbe 
term is of late origin. It appears in die language 
of the c hancery of later e mp e rors , and in tbe lan¬ 
guage of Justinian and his compQers. Somedmes the 
term covers what was a condicio (cocdxdon) in the 
classical language. In the «4a««iral hw it was dis- 
potabie whetber a duty imposed as a modus created 
oa tbe part oi the benefidary a binding obhgarion. 
Tbe e mp ero r Gordian set a general rule that the 
person imerested in die fulfilimem of a modus of 
pec unia ry value could sue the heir or legatee for 
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fulfillment.—D. 35.1; C. 6.45.—See donatio sub 
modo. 

Weiss, RE 15; Cnq, DS 3; F. Haymann, Sckenkung vnter 
Aufiage 1905; P. Lotmar, Freiiassungsouflage, ZSS 33 
(1912) 304; Meutna-Vitrano, St Riccobono 3 (1936) 99. 

Modus aedificiorum. A limit regulating height in tbe 
construction of buildings.—See lex iulia de modo 
AZDIF iaOKUM. 

B. Biondi, La categoria romana dtUe servitutes, 1938, 23; 
Berger, lura 1 (1950) 12L 

Modus agri. The boundary of a piat of land.—See 

AGRIUENSOKES, ACITO DE MODO AGRI. 

Modus donationis. I-imita imposed on the amotmt of 
donations or with regard to tbe fonnalities to be 
accomplished to render a donation valid. See lex 
cincia. In another sense modus is used with refer- 
ence to girts; see modus, donatio sub modo. 

Modus facultatum. The finandal situation of a person, 
mentioned in coimecdon with tbe constitution of a 
dowry or with alimony which has to correspond to 
the finandal means of die person obligated.—See 
FACULTATES, BENEFICIUM COMPETENTIAE. 

Modus legatorum (or legis Falddiae). The limits 
imposed on tbe amount of legaaes by die lex fal- 
cidia. For legatum sub modo, see modus. 

Modus servitutis. A modificafion of tbe typical con- 
tent of a servi tude limrring die rights the benefidary 
has in the exerdsing of the servitude, for instance, 
the size of carriages he may use in tbe servitus actus. 
S. Perosa, Scritti 2 (1948. ex 1888) 29; Biondi. Scr L. 
Barassi 1943, 57; idem, L serviti edioti, 1946, 46. 

Modus usurarum. -The limit of the rate ai interest 
imposed by law. —See usuxae. 

Moliri To start tbe construction of a building.—See 
OPEBIS NOVI NUNTIATIO. 

Momentaria possessio. See possessio momentabia. 

Momentum. Weight, importancc. Nullius momenti 
esse s to be void, of no legal ferce, Syn. inefficax, 
nullus, effectum non habere. Ant. valere. 

HcHmann. ZSS 23 (1902) 421. 

Momentum. An instant, a moment. When for legal 
effecdveness a certain period of time must elapse 
(as, e.g., for usucapio) the dme is reckoned in full 
completed days, not according to hours or spedfic 
moments (a momento ad momentum). 

Monachi Monks. They were in Justiniani law in- 
capable of being guardians. Their property was in- 
herited by their monastery if they died without leav- 
ing a testament and there were no near reladves. 
Several Jusdnian Novels (5J679.123.133) deal with 
monks and monasdc life.—C 12. 

Granic, Bytantmiscke Ztsckr. 30 (1930) 669; Schaefer, 
ACII 1 (1935) 173; Tabera, Professio monastica causa 
divortii, ibid. 189. 

Monachium. See monastebium. —G 12. 

Monasterium. A monastery. The abilitv of a monas¬ 
tery to own p r o p er t y was recognized in tbe fifth cen- 
tury. Legisladon of tbe Chrisdan emperors, par- 


ticularly that of Jusdnian, dealt frequendy with 
monasteries, their legal situation, and spedficaUy with 
their ability to benefit by testaments as heirs or lega- 
tees.—See monachi. —C. 12. 

A. Femdou, Des bieus des mouastires i Bysauce, 1896; 
Branic, Bysontiniscke Ztsckr. 29 (1929) 6; Schnorr ▼. 
Ca ro U fe l d . Geschickte der juristischeu Person 1 (1933) 
394; P. W. Duff, Personality in R. law, 1938. 185; 196. 

Moneta. Minted money. See falsa moneta. Mo¬ 
neta may also mean die mint itself. Moneta sacra = 
the imperial mint The theit of coins from the mint 
is punished with work in mines ( metalla ) or exile.— 
See TBIUMVTBX MONETALES, NUMMULARIUS, TESSEBA 
NUMMULARIA, OPTIO. 

Monetarii Workers in the imperial mint. They 
could leave their occupation only with difnculty.— 
C 112.— Monetarius is also the countertciter of 
coins. 

Monitor. (In die later Empire.) An offidal who 
reminded the tax-payers of taxes due.—In private 
enterprises = an overseer (over slaves). 

Monitorium edictum. See edictum monitorium. 

Monopolium. A monopoly, i.e., the exdusive right to 
sell and deal in a spedfic type of merchandise. An 
imperial constitution of die emperor Zeno (aj>. 483, 
C. 4.592) forbade tbe monopolizadon of the sale of 
certain commodides (dothes, foodstuffs) or items of 
common use, as well as of the penormance of certain 
works. There were manv other similar prohibidons 
carrying the penalty oi confiscation of propertj- and 
exile for life.—G 429. 

Hfichdheim. RE 16 (BibL 199). 

Monstrum. An unnatural, monstrous creature (mon¬ 
struosum, prodigiosum, portentosum aliquid, osten¬ 
tum) which has not the shape of a humat; being 
(contra formam humani generis) is not considered 
a child. A law ascribed to Romulus allowed the 
killing of such an offspring immediately after birth. 
—See PORTENTUM. 

Kiibler, ZSS 30 (1909) 159; .Ambrotino, RendLomb 73 
(1939/40) 70. 

Montanus. See paganus. 

Monumenta. Written documents, records. Publica 
monumenta (= public records) offer a stronger evi- 
dence than the tesdmony of a witness, according to 
a decree of the senate. 

De Vmcber, AntCl 15 (1946) 122. 

Monumenta Maniliana. See manhjus, formulae. 

Monumentum. See sepulcrum. 

Monumentum Ancyranum. Called a stone monument 
on which a great part of Augustus' autobiography 
(see res gestae divi augusti) is preserved. Monu¬ 
mentum Antiochenum = f ia g me nt s of the same work 
found in Antioch (Pisidia). 

Koraemana, RE 16; Momigliano. OCD: Robmson. Amer. 
Jour. of Pkilology, 47 (1926) ; W. M. Ramiay and A. r. 
Prementem, Klio, Beiheft 19, 1924; H. Volkmum. B«r- 
sians Jahresberickte 279 (1949, BibL for 1914-1941); 
Limatto, SDHI SuppL 17 (1952) 167. 
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Mora. Deiault. In mora esse = to be in deiault. 
“He from whom a pavment cannot be demanded 
because oi an exception (he has against the daim) in 
not in deiault” (D. 12.1.40). “A thief (fur) is al- 
wavs in deiault” (D. 13.1.8.1) with regard to the 
restoration o i the thing stolen.—See mora debitoris. 

Mora accipiendi See the following item. 

Mora debitoris—creditoris. There is a distinction 
between mora debitoris, an unjustified iailure of a 
debtor to par his debt, and mora creditoris, which 
occurs when the creditor refuses to accept the pay- 
ment offered him bv the debtor in due time, without 
any just reason or when he makes it impossible for 
the debtor to discharge his debt bv, ior instance, 
being absent. In the case of mora debitoris (mora 
solvendi, solutionis) the liability oi the debtor is aug- 
mented: an acddental destruction of the thing due is 
at his risk, he has to pay inter esi (usurae morae) 
when the debt is oi a sum oi mone)-, and he has to 
r est ore all proceeds he had irom the time he has been 
in deiault (in mora). The debtor is not responsible, 
however, for a deiault caused b)* no fault oi his own. 
The default of the debtor causes the obligation to 
become everlasting (obligatio perpetuatur). Mora 
creditoris involves also certain disadvantages to the 
creditor: the thing due is now at his risk and the 
debtor is responsible onlv ior fraud (dolus), even if 
the original obligation imposed on him a larger re- 
sponsibiiity. The debtor has the right to iree himseli 
irom his obligation through a deposition of the sum 
due; see depositio in aede. The consequences oi 
the mora come to an end (purgare, emendare moram) 
when. in the case oi mora debitoris, the debtor offers 
full pavment to the creditor, and. in the case oi mora 
creditoris (svn. mora accipiendi), the latter accepts 
the pavment. The usual expressions for mora are 
stat per debitorem (or per creditorem) quominus 
solvatur (= it is caused by the debtor or creditor 
that the pavment is not being made). A general rule 
(D. 50.17.88) is “there cannot be a mora where there 
is no daim (petitio)." —See interpellare, mora.— 
D. 22.1. 

Kaser. RE 16; Cuq, DS 3: Montel. KDl 8: C Semo. La 
mera dei creditore, 1905; Siber, ZSS 39 (1909); Graden- 
witz. ZSS 34 (1913): Bohacek. AnPat 11 (1924) 341; 
Guameri-Citati, ibid. 232; Genzmer, ZSS 44 (1924) 86; 
Arno. AG 100 (1928) 143; A. Montel. Mora dei debitore, 
1930; Niedenneyer, Fschr Schulz 1 (1951) 399. 

Mora solvendi, solutionis. See mora debitoris. 

Morari. To delay, to deier (a pavment); see mora 
debitoris. — Morari (= to stay. to abide at a place) 
is used of certain lasting legal situations oi a person, 
cg., morari in possessione (= to be in possession oi 
a thing), tn libertate (=to live as a iree man).— 
Morari means also to detain. The formula by which 
the presiding magi strate dismissed the senators after 
the meeting, was " nihil vos moramur” (= I do not 
detain you any longer). 


Morbus. A disease. The jurist deals with morbus 
(D. 21.1.1.7: “an unnatural state oi the body which 
impairs its use”) in connection with the liability of 
the seller of a sick slave. Morbus is distinguished 
irom vitium inasmuch as morbus is “a temporary 
sickness of the body while vitium (a defect) is a 
perpetual impediment oi the body” (D. 50.16.1012). 
—See emptio. 

Morbus comitialis. Epilepsy. If a case of epilepsy 
occurred in a popular assembly an immediate inter- 
ruptkm and postponement of the gathering took place, 
since the disease was considered a bad omen. 

Seidl, RE 16. 

Morbi’» perpetuus. A chronie disease. Ant. morbus 
temporarius. —See curator muti. 

Morbus sonticus. A grave, acute sickness. Ii in- 
curred b)* a judge or one of the parties during a trial, 
an adjournment took place. A morbus sonticus oi 
the debtor was considered a valid excuse for non- 
iulnllment of his obligation. 

Lecrivain, DS 3. 

More. (AbL) According to usage (custom); in the 
way (iashion) of, e.g., more iudiciorum judidally, in 
court, by the normal procedure. 

Mores (mos). Customs, “the common consent of all 
people living together; if observed ior a long time 
(mos inveteratus) it becomes a consuetudo .” Certain 
legal institutions originate from mores (moribus re¬ 
ceptum, introductum est), as, for instance, the inter- 
diction of giits between husband and wife (donatio 
inter virum et uxorem), or the management of 
the affairs of a spendthritt by a curator (cura pro¬ 
dici). —See deductio quae moribus fit, consti¬ 
tuere IURA, IUS con s t i t u t u m, con su et u do, and the 
iollowing items. 

Mores boni. See boni mores, contra bonos mores. 

Mores civitatis (provinciae, regionis). Customs of 
local character observed in a limited territory (aty, 
pro vince, district). 

Mores diuturni. Customs observed during a long 
period and “approved by the consent of the people 
who apply them, are tantamotmt to a statute” (legem 
imitantur, Inst. 12.9).—See mores, con su et u do. 

Mores (mos) maiorum. Customs of the foreiathers, 
traditi on oi ideas, usages. customs. For mores maio¬ 
rum as legal customs, see consuetudo. For mores 
as norms of moral and sodal correctness, see boni 
mores, contra bonos mores. An edict of the censors 
of 92 B.C. (Suetonius, de rhet. 1) said: “all new that 
is done contrary to the usage and customs of our 
ancestors, seems not to be right.” In later imperial 
constitutions and those of Justinian references to 
andent customs (mos vetus, antiquus, veterum, anti¬ 
quitatis, and the like) are very frequent.—See mores. 
S tcinw e nt er, RE 16; Cnq. DS 3; Rech M.m., Dits. Mar- 
burg, 1936; Schfller. Virgimo L Rev 24 (1938) 271; 
Kaser, ZSS 59 (1939) 52; Volkmaan. Dat mu Bild der 
AntUte 2 (1942) 246; Qoffredi, SDHI 13-14 (1948) 80; 
Vol terra, RendLinc Ser. VIII, 4 (1949) 530. 
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Mores mulieris. Misconduct of a wife. —See actio de 

MORIBUS, RETENTIONES DOTALES. 

Moris est. It is usual, customary. 

Mors. Death. Certain contractual reladons, as man¬ 
date (mandatum) and partsership (societas) are 
dissolved by die death of one of die parties. Gen- 
erally the death of a creditor has no influence on the 
further existence of the obligation; the death of the 
debtor exdnguishes his obligation if it had to be ful- 
filled by him as a personal performance. The death 
of a legatee before the day on which he became en- 
titled to claim the legacy (dies cedens) makes the 
legacy void. Personal servi tudes are extinguished 
with die death oi die person enntled; see sexvitctes 
personarum. A person accnsed of a crime who died 
before judgment was rendered, was considered blame- 
less (INTEGE!) since death effaced the crime, except 
in cases of maiestas and repetundae. In these 
instances the heir was given the opportunity to de- 
fend the deceased, otherwise the latter’s property was 
seized. Penal actions for private offenses (see ac¬ 
tiones poenales) ceased to be available when die 
offender died.—See dies moetis, poena Morris, 
Morris causa, consciscere sibi mortem, commo- 

RXENTES, OBLIGATIO POST MORTEM, LIBERA MORTIS 
FACULTAS, MANDATUM POST MORTEM, STIPULATIO 
POST MORTEM, reus (in a criminal trial). 

Mors litis. See lis moritur, iudicia legitima. 

Mortalitas. Used in the meaning of mors, this is of 
postdassical origin. 

Gramen-Citati, Indic? (1927) 57. 

Mortis causa. In view oi the death (e.g., disposidons 
made by a testator), because oi the death (acquisi- 
tions made on the ocrasion oi anotheris death).— 
D. 39.6.—See donatio mortis causa, capio. 

S. Curia, Indagini etc. L’tsprtssione mortis causa, 1910; 

Brini, RendBol 6 (1912-1913). 

Mos. See mores, mores maiorum. 

Mos iudidorum. See more. 

Motio ex ordine. (From movere.) Exdusion of a 
member from the munidpal coundl ( ordo decurio¬ 
num). It was de cr eed when the member was guilty 
oi a crime or bad behavior. The motio could be 
ordered for a certain dme oniy, after which the mem¬ 
ber regained his posidon ( restitutio in ordinem ).— 
C. 10.61. 

Kubler, RE 4, 2329. 

Motus animi. An impulse, a modve which incites a 
person to do something, to condude a transacrion 
with another person (m unum consentire). —See 
CONSENSUS. 

Motus iudidalis. (In imperial consdtudons.) A 
court decisi on. 

Motus terrae. See terrae motus. 

Moventia. See res mobiles, res se moventes. 

Movere. To set in modon, to initiate a judidal mess¬ 
ure, to sue ( movere controversiam, litem, actionem, 


[trans, amrr. rau. soc. 

interdictum, querelam), to accuse ( movere accusa¬ 
tionem) . 

Movere. (A person.) To induce, to influence (a 
praetor, a judge). In jurisde discussio» movere = 
to bewilder, to confuse, to induce one to change his 
znind. “Movet me (or moveor) quia" a jurist used 
to say to introduc* an objecdon against what was said 
before. Phrases like “nec me movet' or " nec nos 
movere debet ' are used to introduce the rejecdon of 
an eventual objecdon. 

RxtxL RISG 2 (1927) 53. 

Movere (de) ordine. See motio ex ordine. 

Movere (de) senatu. To deprive a senator of mem- 
bership in the senate. Under the Republic die ex¬ 
dusion was decreed by the censors through a nota 
censoria, under the Empire by the emperor. 
0’Brien-Moore, RE SuppL 6, 688763. 

Movere terminum. See terminus, actio de termino 
moto. 

Muciana cautio. See cautio muciana. 

Mucius. There were three jurists by the family name 
of Mutius. The most prominent among them was 
Quintus Mutius Scaevola, a pontifex maximus who 
was consul in 95 b.c. and died in 82. He was an 
outstanding jurist; his treadse on ius civile is the 
most important jurisde work written under the Re¬ 
public. It was the first attempt of a svstemadc 
presentadon of the private law and was commented 
on by later jurists (Gaius, Pomponius). The Mutian 
svstem was adopted by several writers on rus civile. 
See definitiones. —His predecessors were Publius 
Mutius Scaevola, consul in 133 b.c., also a pontifex 
maximus and Quintus Mutius Scaevola, consul in 
117 b.c., an augur and teacher of law (Gcero at- 
tended his lecmres). As jurists they are of lesser 
importance in the historv of Roman jurisprudence. 
Kubler and Mutuer, RE 16, 437.442; Orestano. NDI 12, 
1158; G. Lepointe, Q. Mucius Scaevola, Paris, 1926, Brudc, 
Sem 3 (1945) 16; KreUer, ZSS 66 (1948) 573; on P. M. 
Scaevola: Mutuer 425, no. 17; on Q. M. Scaevola, the 
augur: Mutuer ibid. 430, no. 21. 

Mulier. Sometimes indicates any woman, whether mar- 
ried, or not, sometimes only a married woman ( = 
uxor). Sym femina. —See tutela mulierum, 
senatusconsultum VELLEIANUM, LEX VOCONIA, 
MUNERA. 

P. Pierret, Lt senatusconsulta Veliti en, 1947, 21. 

Mulier quaestuaria. See meretrix. 

Multa. A pecuniary penalty, a fine. Syn. poena num¬ 
maria, pecuniaria. In earlier times it was paid in 
cattle. The power of fining ( multam dicere, irrogare) 
was a prerogative of magistrales, who used it as a 
measure of coertion (coercitio). Some stamtes 
fixed the maximum amounts of fines. Multa was 
the normal penalty for disobeving a magisteria! order. 
It could be inflictcd by a higher magistrale on a 
lower one for distiplinary offenses, by the presiding 
magistrale in the senate on senators for unjusdfied 
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absence, by censors for untrue dedarations made in 
the census proceedings, and the like. Pecuniary pen- 
alties were also established in penal statutes for of- 
ienses committed in ordinary crixninal proceedings 
before a magistrale or before comitia. The final 
dedsion in cases involving fines lay with the comitia 
(tributa ) as an appellate court. A multa cotild not 
exceed half of the defendant’s pro pe r t y . Under the 
Empire multae were largely applied in the cognitio 
procedure and as a coerdve measure. The right 
to impose fines ( ius multae dicendae, dictionis) was 
granted all prefects in Rome, the provindal gov- 
ernors. and higher administrative offidals. The fines 
were paid to the state. Condemnation to a multa did 
not involve iniamy.—C. 1.54.—See lex aternia 

TARPE1A. LEX IUL1A PAPIRIA MULTA PRAEIUDICIALIS, 
and the iollowing items. 

HeUebrand, RE SuppL 6; Lecrivain, DS 3; P. E. Huschke, 
Multo ni \i Sacramentum. 1874; E. Mayer, TR 8 (1928) 
35; U. Brariello, La repressiont penale, 1937, possim; L. 
Oerid. Economia e finansa dei Romani, 1 (1943) 491. 

Multa. (For the violation oi a grave.) A penalty 
settled in a testament of a Roman Citizen for such 
a wrongdoing. The penalty was not paid to the heir 
but to the fise, unless the testator made other dis* 
poshion. 

Pfaff. RE 2A {s.v. Stpulcnlmtdten); Lecrivain. DS 3, 
2019; J. Mos*. Sepulcralmulten, Fg Ihermg 1897; G. 
Giorgi, Lc multe stpoleroli, 1910; A. Berger, Strafklauseln 
m den Papyrusurkunden, 1911, 96, 100; Arangio-Ruiz, 
F1R 3 (1943) 237. 

Multa fisco debita. (In literature called multa fis¬ 
calis.) A fine to be paid to the fise by one of the 
parties to a contract in the case of non-fulfilhnent oi 
his obligati on. The inserti on of such a clause into 
a written contract was adopted from provindal prae* 
tice. 

Knbler, RE 4A, 157; A. Berger, Die Strafklauseln m den 
Popynuurktmden, 1911, 34, 93; G. Wesenberg, Vertrage 
sugusten Dritter, 1949, 56. 

Multa testamentaria. A fine imposed by a testator 
on an heir or legatee for non-fulfillment of his wish. 

Multae dictio. The im positi on of a pecuniary fine by 
a magistrate in the exerdse of his coerdve power 
(coercitio). —See multa. 

Multare. (Sjtl multam dicere, multam irrogare.) See 

MULTA. 

Mundum. A fair copy (original) of a document 

Munera. Public Services, charges, duties or ofhces 
which every individual Irving in the state is obliged 
to fulfin on behalf of the state or the aty (muni¬ 
cipium) m which he was born or has his domidle 
(see domicilium, incola, origo). The munera also 
embrace taxes whether paid in money or in kind. 
Munera have to be distinguished from public offices 
(magistratus) which are a privilege, a dignity (honos) 
and not a burden. There was one public office which, 
originally a honos, later became the most burdensome 
munus, the decurionatus (see ordo decurionum, de¬ 


curiones). The systematization of the various 
munera is a creati on of later times and, forced on 
dassical texts, obscured the earlier conceptions. 
Thus, for instance, the term munera publica is now 
far from being ciear, since in one instance guardian- 
ship (tutela) is defined as munus publicum, in an- 
other it is not. More evident is the distinction be- 
tween munera personalia, which are perfonned bj* 
personal work (among diem is tutela, cura), and 
munera patrimonii which encumber property and are 
perfonned by the payment oi money as a contribu¬ 
ti on to the costs of public works. Some munera are 
oi a mixed, personal and pecuniary nature (munera 
mixta) ; see munera possessionum. The mainte- 
nance oi public roads, buildings, waterworks, river 
banks, the contribunon oi means oi transportati on for 
public purposes (for corn supply), were among the 
munera publica. Exempt from munera personalia 
were per sons over seventy and under twenty-five, 
women, fathers oi sevCral children, and individuals 
who for personal reasons (weakness, poverty) were 
unable to fulfill the pertinent duties; see excusa¬ 
tiones a muneribus. Exemptions from munera 
patrimonii were rarely granted.—D. 50.4; C. 10.41- 
56; 10.64.—See immunitas, vacatio munerum, 
notitia, nominatio potioris, sumptus muneris, 

NAVICULARII, NEGOTIATORES, NOTITIA, OFFICIUM VI¬ 
RILE, PALATINI, POETAE, QUERIMONIA, MAGISTRI, 
VETERANUS, VOCARI AD MUNUS. 

Kubler, RE 16; Eornemann, tbid. 630; Lumnert, RE 7A, 
2028; F. Ornei, Liturgis, 1917, 62 

Munera civilia. All kinds oi munera except those 
imposed on members oi the military. AnL munera 
militaria. 

Munera militaria. Duties connected with, or in the 
interest oi, the military Service. AnL munera civilia. 

Munera municipalia. Services to be rendered by a 
dtizen to his munidpality.—See domicilium, origo. 

Munera patrimoniL See munera. 

Munera personalia. See munera. 

Munera possessionum. Munera which incumber im- 
movable p rope r ty (land and buildings) without re- 
gard to whether or not the owner has his origo or 
domicilium where the immo v a ble is situated. 

Munera sordida. Mean, humble Services, such as 
working in mills, mines, hmepits, constructing build¬ 
ings, roads, bridges. Lists of such munera are given 
in imperial const i t u ti ons oi the later Empire. The 
distinction as to what is a munera sordidum and what 
is not, was important because of exemptions from 
them which were granted to various categories of 
per sons, such as those employed in imperial Service, 
lessees of imperial property, philosophe», rhetori- 
dans, gTammarians, and the like.—See excusationes 
A MUNERIBUS. 

Ferrari Dalle Spade, Immuniti ecclesiastiscke, AVen 99 
(1939-40) 122 
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Munerarius. A private individual or an offidal who 
arranged public games, especially gladiatorial combats 
(ludi gladiatorii) or fights with wild animals. 

Schneider, RE 16. 

Municipalis. (Noun.) A member of the munidpal 
•coundl. Municipalis (adj.) connected with, or per- 
taining to municipia. —D. 50.1.—See decuriones, 

MUNERA MUNICIPALIA, LEX MUNICIPALIS TARENTINA, 
LEX IULIA MUNICIPALIS, MAGISTRATUS MUNICIPALES, 
and the following items. 

Municipes. Cidiens of a munidpality (municipium). 
One became a municeps by birth (see origo), adop- 
tion by, or manumission by a municeps. The ety- 
mology of the term (munera capere, muneris parti¬ 
cipes) indicates the prindpal duties of a municeps 
towards his munidpality: rendering public Services 
and asstuning charges for the welfare of the com¬ 
muni ty. The municipes have twofold dtizenship, 
since they are Roman dtizens and dtizens of their 
municipium. In their first' capadty they partidpated 
in the political lite of the state when present in Rome, 
as dtizens of a municipium they took part in the 
local administration. By a decree of the munidpal 
coundl (ordo decurionum) munidpal dtizenship 
could be granted to individuals who were not entitled 
to it (adlectio inter cives). —D. 50.1; C. 10.39.—See 

ACTOR MUNICTPUM, CURIAE MUNICIPIORUM, INCOLA, 
ORIGO, MUNICIPIUM. 

A. N. Sherwin-White, The Roman dtisenship, 1939, 36; 

E. Manni, Per la storia dei municipi fino alia guerra so¬ 
ciale, 1947. 

Muniripium. Any town in Italy except Rome ( = 
urbs). The term superseded gradually analogous 
expressions (oppidum, colonia, praefectura) and was 
later applied also to ades in the provinces. Syn. 
civitas, and, to a certain extent, res publica. Origi- 
nally there were municipia cum suffragio (with the 
right to vote in popular assemblies) and cum iure 
honorum (the right of their dtizens to be elected as 
magistrates in Rome), and municipia sine suffragio 
(deprived of such rights). The municipia had, how- 
ever, die privilege oi local autonomous goverament 
and jurisdiction. An attempt of a genera' reguladon 
of the munidpal organizadon was made in the so- 
called lex iulia municipalis. Other munidpal 
statutes, preserved in inscriptions, are lex munici¬ 
palis TARENTINA, LEX RUBRIA DE GALLIA CISALPINA, 
LEX COLONIAE GENETIVAE IULIAE, LEX MALACITANA, 

lex salpensana. A uniform organizadon of the 
munidpal administration was not fully established, 
and differences in the tities of the munidpal magis¬ 
trates, and their functions, as wdl as the functions 
of the munidpal counciis, were never completely 
eliminated. Under the Republic a municipium could 
not be insdtuted as an heir, but this situadon im- 
proved in the course of dme. First fideicommissa in 
favor of a municipium were admitted, then a fidei¬ 
commissum hereditatis (see senatusconsultum 


Apronianum), and finally under Hadrian the full 
capacity of municipia to be insdtuted as an heir or 
legatee was recognized.—D. 50.1.—See decuriones, 

ORDO DECURIONUM, DUOVIRI IURI DICUNDO, DUOVIRI 
AEDILES, CURIAE MUNICIPIORUM, PATRONUS MUNI¬ 
CIPII, MAGISTRATUS MUNICIPALES, TABULAE COM¬ 
MUNES. 

Komemann, RE 16; Toutein, DS 3; Sacchi. .Vi DI 8; W. 
Liebenam, Stadteverwaltung in der Kaisersei? (1900) ; L. 
Mitte». Rom. Prrcatrecht, 1908, 376; J. Dedareu Quel- 
ques problemes d’hist. des instit. municipales, 1911; Runa- 
dier, £ tudes Girard, 1 (1912) ; J. S. Rt i. The municipali- 
ties of the R. Empire, 1913; F. F. Abbott L C Johnson, 
Munidpal administration <n the Roman Empire, 1927; H. 
Rudolph, Stadt und Staat im rom. Italien, 1935; B. Eliache- 
vitch. La personnalite juridique en droit prive rom., These 
Paris, 1942. 57; E. Manni, Per la storia dei m. fino olla 
guerra sociale, 1947; Solazzi. BIDR 49-50 (1947) 393; 
Schonbauer, lura 1 (1950) 124; Vittinghoff, ZSS 68 
(1951) 455; idem, Romische Kolonisations- uni Burgcr- 
rechtspolitik unter Caesar und Augustus, Abh. Ahademie 
IViss. Maris, 1951 (no. 14) 33. 

Munire ripam. See ripa. 

Muniri. To be protected, supported by law (ipso iure) 
or by a legal remedy (exceptiones, praescriptiones). 
The term is frequent in the language of the imperial 
chancery. 

Munus. See munera. 

Munus. A gift presented on a spedal occasion (on a 
birthday = munus natalicium, on a wedding = munus 
nuptiale nuptalicium). —See donare. 

Munus. A public festival (game) arranged by a pri¬ 
vale person (munus dare, edere). It was custoroary 
to bequeath a legacy to a munidpality in order thai 
public fesdvides be made ad honorem civitatis (= to 
the honor oi the rity). 

Munus nuptiale (nuptalidum). A wedding gift. 
Such a gift was customary but not obligaiory. There- 
fore a guardian who gave his ward’s mother or sister 
a wedding gift could not deduct the expense from the 
ward’s property. 

Murilegulus. A fisherman skilled in catching purple- 
fish.—C. 11.8. 

Murus. A wall. City walls were res sanctae. In 
Rome persons who lived in extramural buildings were 
considered inhabitants of Rome.—See res divini 

IURIS, ROMA, URBS, PARIES. 

R. L Ridunond. The city walls of the imperial Rome, 1930. 

Mutare causam possessionis. See nemo sibi ipse 
causam possessionis, etc. 

Mutare testamentum. To change a last wilL A tes¬ 
tator had full power to do so, but if the motive for 
which he changed his mind and which was expressed 
in the later testament proved false, the former testa- 
mentary disposidon might be taken into considera- 
tion. If, for instance, the testator beiieved that the 
heir first insdtuted was dead, the latter could daim 
the inheritance according to an imperial consdtudon. 

Mutat, In the phrase non mutat si (quod or sim.) = 
it does not matter if. . . . The locution is used to 
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state that a legal rule which was expressed before- 
hand, has to be applied to another legal situation. 

Mutatio. In the postal Service, see mansio. 

Mutatio domini. A change in the person of the owner 
of a thing. It has no inftuence at ali on the rights 
of a usuiructuary or of a person who has a servitude 
over the thing. 

Mutatio familiae. A change m the family status of a 
person. It takes place when a member oi one family 
enters into another (marriage with conventio in 
manum) or when a person sui turis comes under the 
paternal power of another through adrogatio, or vice 
versa, when a person alieni iuris becomes sui iuris 
and consequently the head of a new family ( emanci¬ 
patio). Mutatio familiae produces capitis deminu¬ 
tio minima because the des with the former family 
are tom.—See adoptio, status. 

Mutatio iudicii. See alienatio iudicu mutandi 

CAUSA. 

Mutatio iudicis. A replacement of a judge after litis 
contestatio, when, for instance, the first judge died 
before rendering the judgment or became somehow 
unable to continue his aedvity.—See translatio 
iudicii. 

Ste in wo rt cr. RE Suppi. 5. 351; P. Koschalcer, Translatio 
iudicii, 1905. 311; Wlaiiak. Der Judikatiousbefthl, SBWien 
197, 4 (1921) 232; Dnqoesne. La translatio iudicii, 1910, 
221 . 

Mutatio militiae. The transfer of a soldier to an¬ 
other branch of Service as a punishment for a minor 
offense. Syn. in deteriorem militiam dare. 

Mutatio nominis. A change oi name (nomen, cogno¬ 
men). It was allowed ii it was not intended for 
fraudulent purposes.—C. 9.45. 

Mutatio rei. A change o: the substance of a thing. 
It occurs when land became a pond or a marsh 
through inundadon or when a forest was deared 
and made into field. “Through mutatio rei an 
usufruct is exdnguished” (D. 7.4.5.2). 

P. E. Carm, L’cxti*ction de Tusufnnt rei mutatione, 1933. 

Mutatio status. See status. 

Mutua pecunia. A sum of money given as a loan.— 
C 10.6.—See mutuum. 

Mutua substitutio. See substitutio. 

Mutuae petitiones. Reaprocal claims between two 
persons who sue each other in separate aedons. The 
claims could be united in one trial in order to be 
examined and decided by the same judge. Syn. 
mutuae actiones. 

De Fnndsd Svnaflagma 2 (1916) 539; Levy, ZSS 52 
(1932) 517; S. Solani. Compensasionc* (1950) 107. 

Mutuari (mutuare). To borrow, to receive a loan.— 
See mutuum. 

Mutus. A mute person. Ii he is able to understand 
the meaning of die transaedon he wants to conclude, 
he can express his will by signs (nutu).—D. 37.3.— 

See INTELLECTUS, NUTUS, CURATOR MUTI, TUTOR.. 


Mutuum. A loan. The creditor = qui mutuam pe¬ 
cuniam (mutuo) dat, credit; the debtor = qui mutuum 
(mutuo) accipit. A loan is conduded re, Le., when its 
object (a sum of money, an amount oi fungibles) was 
handed over to the debtor. The latter is obligated to 
retum in due time the sum of money or the same 
quandty of fungibles of the same quality as was leut 
to him. He can be sued for retum through the actio 
certae creditae pecuniae, when money was involved, 
or through condictio triticaria if fungibles were bor- 
rowed. The borrower becomes owner of the things 
given to him for consumption. Interest (usurae) 
must be promised by a sperial agreement (normally a 
stipulatio). The loan itsdf could also be vested in 
the form of a stipulatio if the debtor promised the 
pavment through stipulatio (a verbal contract).— 
See RES QUAE PONDERE, etC, FENUS, USURAE. 

Kaser, RE Suppi. 6; Cuq, DS 3; G. Segre, St Simaneelli 
1917, 331; C Longo. II mutuo (Corso) 1933; P. E. Viird. 
Mutui datio. Paris. 1939; Robbe, SDHI 7 (1941) 35 ; P. 
Vod, II sistema rom. dei contrattf (1950) 123; Sodl, 
Fsckr Sckuls 1 (1951) 373. 

Mutuus dissensus. See consensus contrarius. 

N 

Narratio. (In postdassical language.) The oral pres- 
entadon by the plaindff or his advocate of the facts 
and legal argumenti on which he based his daim. 
The reply of the defendam = responsio, contradictio. 
P. Collinet La proce dure par libelle, 1932, 208. 

Nasci. To be bora. “Those who are bora dead are 
considered neither bora nor procreated” (D. 
50.16.129). Nasci is used of fruits (see fructus) 
which proceed from the soil (in fundo). With refer- 
ence to legal institutions nasci is used of aedons (actio 
nascitur = an aedon arises), interdicts, obligadons, 
and the like, to which a legal situadem under discus¬ 
si cm gives origin.—See insula in flumine nata. 

N asciturus. A child not yet bora (unbora). Syn. 
qui in utero (in the womb) est. There was a rule 
that “a noscitur 'js is considered bora when his in- 
terests are taken into account” (D. 1,5.26).—See 
CONCEPTUS. 

Anwu, KD1 7; Stella-Maranea, BIDR 42 (1934) 238; 
Albertario, Studi 1 (1933, ex 1923) 1; C. A. Mascfai, Con- 
cesione naturalistica, 1937, 66; Jonker», Vigiliae Chris¬ 
tianae 1 (1947) 240. 

Natalium restitutio. The privileges of a free-bora, 
granted by the e mp ero r to a freedman. Ali offidal 
posts accessible to free-bora persons were open to 
the mdividual thus privileged. He could enter the 
ordo equester (the equestrian dass, see equites) for 
which the status of a free-bora was required.—D. 
40.11; C. 6.8. 

A. M. Dnff, Freedmen m the R. empire, 1928, 72. 

Natura. Nature of things, natural order, natural 
reality. Natura hominum (humana ) = human na¬ 
ture. Natura (abi.) = naturally, in a natural way. 
And contra naturam .—With reference to legal insti- 
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tutions natura = the substance, the essential elements, 
the structure of an insdtudon (contractus, obliga¬ 
tionis, negotii, stipulationis, emptionis, etc.). Theo- 
retidans amcng the law teachers coined this concept 
under the influence of philosophic ideas.—See the 
following items. 

Gtadeawits, Fg Sdurmer 1900, 13; R. Bcsxooi. Suile 
tspressioni naturo, naturalis . . . , 1933; C. A. M uc h i. 
La concesione naturalistico dei dir, e degB istituti gntr. 
rom., 1937; Bartosek, St Albertario 2 (19S2) 470. 

Natura actionis. The juristic structure of a spedfic 
aedon with regard to its su bs ta nti a! functions. The 
tenn is probahly of c la ssic al origin (Gatus), but it 
was expanded by Jusdnian’s compilers into a genera 
concepdon of the nature of aedona without regard 
to a spedfic aedon. 

C Longv St Sciolo ia 1 (1905) 607; idem, BIDR 17 
(1905) 34; Pringsheim. SDH1 1 (1935) 73; C A. Masdri. 
La concesione naturalistica, 1937, 73.98; P. Coll in et, La 
nature des actioni, 1947; Sc Ja r xi, BIDR 49-50 (1947) 346. 

Natura contractus. Generally or with regard to a 
spedfic contract (as, for instance, natura depositi, 
societatis, mandati), the jurisde structure of a con¬ 
tract 

Rotondi. Scritti 2 (1922) 159; C A. Maadri, La conctsume 
naturalistica, 1937, 7352; Pringsheini, SDHl 1 (1935) 73. 

Natura hominum (humana). The norma! huxnan na¬ 
ture, natura! characteristics of manldnd, 

moral or psychological atdmdes of men. Natura 
hominum in spedne drcumstancea may serve as a 
criterion for the juristic evaluarion of an individual’s 
?rd n g in a given instance, Le., whether his act was 
or was not in accordance with human nature. 

C A. Mischi. La concesione naturalistica, 1937, 7. 

Natura obligationis. The structure and function of 
an obligadon in general or of a spedfic obligadon. 

C A. Maidn. La concesione naturalistica, 1937, 82. 

Natura rerum. The reality (existence) of things, all 
that esdsts in nature. “What is prohibited by nature 
of things is not admitted by any law” (D. 50.17.188.1). 
In rerum natura esse = to exist 

C A. Maschi, La concesione naturalistica, 1937, 65. 

Natura servitutis. The nature of a servitude. The 
natura servitutis is mentioned with regard to some 
servitudes, as, for instance, the indivisibility of the 
servitude iter is explained by its nature. 

C A. Mwhi , La concesione naturalistica, 1937, 78. 

Naturale ius. See rus naturale. 

Naturalis. Natural, by nature, connected with nature. 
For the various uses of the term which—not always 
for good reasons—have been supposed to have been 
introduced by the compilers, see the following items. 
Guuneri-Chati, St Riccobono 1 (1936) 730 (Btt>L). 

Naturalis aequitas. See aequitas, ius naturale. 

Naturalis cognatio. Blood reladonship among aves. 
Lery, Natural Law, in Unio, of Notre Dame Natural Law 
Proc. 2 (1949) 60 i=SDHl 15, 1949, 14). 

Naturalis familia. The family to which one belongs 
by birth. Ant. familia adoptiva = the family into 
which one entered by adoptio n. 


Naturalis filius. See filius naturalis. 

Naturalis lex. Onlv mentioned once in jurisde sources, 
namely, with regard to the prohibitum of theft (fur¬ 
tum) by natural law (lege naturali, D. 47.2.1 J, simi- 
larly Cicero, de off. 3-521: contra naturam). 

C A. Maschi. La concesione naturalistica, 1937, 358. 

Naturalis obligatio. See obligatio naturalis. 

Naturalis possessio. See possessio. 

Naturalis ratio. Natural foundation, confonnity with 
nature, natural reason. The term is indicated as the 
basic component of ius gentium and appears at 
times as a ground of jusdficadon for certain legal 
institutions or dedsions in spedfic cases (= reason- 
ableness). 

Koschembahr-Lyskowslti, St Bonfante 3 (1930) 467; C. 
A. Maschi. La concesione naturalistica. 1937,236; De Mar- 
tino, AnBari 7-8 (1947) 117; Kaser, ZSS 65 (1947) 219; 
Lery, Natural Law, Univ. of Notre Dame Natural Law 
Proc. 2 (1949, = SDHI 15, 1949); Bartosek. St Alber¬ 
tario 2 (1952) 474. 

Naturaliter. By nature. Syn. natura (abi.). Natura¬ 
liter possidere = physical, corporeal possession. 

Nauarchus. The captain oi a vesseL Nauarchus 
classis — the commander of a fleet oi the Roman 
navy; he had the privilege to make a formless testa- 
ment according to the military law (iure militari), 
as all soldiers had.—See testamentum militis. 
Strack, RE 16. 1896. 

Nauclerus. A shipmaster who effected the transpor- 
tation of men and goods for the state.—C. 112.— 

See NAVICULARII. 

Kiesling, RE 16.1937. 

Naufragium. A shipwreck. It is considered as an 
unforeseeable aeddent; see casus, casus fortuitus. 
Pillage committed during a naufragium was punished 
with a penalty of the fouriold value of the goods 
robbed.—D. 47.9; C. 11.6.—See depositum mi¬ 
serabile. 

Weiss, RE 16; Coq, DS 4; Solaxri, RDNav 5 (1939) 
253; De Robertu, St di dir. penale rom., 1943, 77. 

Nauta. A shipowner. His liability for goods taken 
for transporcadon by agreement (receptum) was 
regulated in the praetorian Edict which showed par- 
ticular consideradon ior die interests of the owner 
of the transported goods. Syn. exercitor. In the 
same section of the Edict was settled the respunsi- 
bility of inn-keepers (caupones) and stable-keepers 
(stabularii). —D. 4.9; 47J; C. 1127.—See receptum 

NAUTARUM, NAVICULARII. 

Del Prete, NDI 7, 873, 875; Messina-Vitrino. Note in¬ 
tono olle asioni contro il nauta, 1909; M. A. De Dominici». 
La clousola edittale salvum fore recipere, 1933; Msckin- 
tosh, JurR 47 (1935) 54; Carrelli, RDNav 4 (1938) 323; 
Solaai. ibid. 5 (1939) 35; Brecht, ZSS 62 (1942). 

Nauticum fenus. See fenus nauticum. Syn. nau¬ 
tica pecunia. 

Navicularii. Shipowners whose primary business 
was the transportadon of men and goods over die 
Mediterranean Sea. The navicularii were organized 
in collegia (associadons). Under the Empire they 
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enjoyed a particular protection by the government 
because of tbeir importance in supplying Rome with 
food. Owners of largcr vessels (of at least ten 
tbousand modii tonnage) were exempt from munera. 
Roman dtizenship was granted to navicularii of 
Latin satus, the sanctioris of the Lex Iulia et Papia 
Poppaea were not applied to them, and wornen, own¬ 
ers of ships, were not subject to guardianship ( tutela 
mulierum). The manifold privileges were strictly 
persona' they were granted the shipowners propter 
navem (because of the ship) and were denied to 
their sons and freedmen whether or not they were 
members of the professional as sociati on. In the later 
Empire, membership in the collegium navicularii was 
compu]«ory. The organizadon as a whole and ali 
its members were regarded as sate emplovees. obliged 
to fulnll the orders of the govemment, under condi- 
tions dicated by the latter. Their Services, frequently 
regulated by imperial enactments, became an onus 
publicum (a public charge), for the fulfillment of 
which the}* were responsible to the sate with their 
whole propert y .—C. 112; 3; 4.—See dominus 

XAHS, NAUCLERUS. 

Stodde. RE 16 ( BibL); Besnier, DS 4; De Robertis, 
Corpus naviculariorum, RDNav 3 (1937) 189; L. Schnorr 
v. Carolsfdd, Gesch. der /uristischen Persen, 1 (1933) 
283; Gaudeaet, St Solassi 1948, 657; Solarii, RDNav 9 
(1948) 45. 

Navigium (navigatio). Navigati on. For the pro¬ 
tection of navigation on public rivers through inter¬ 
dicis, see flumina pubuca. The protection was 
extended on anchoring- and landing-places (= sta¬ 
tiones) and in the use of roads after landing (iter). 

Navis. Any kind of a ship (boat, vessel) serving for 
the transportati on of persons or goods on the sea, 
rivers and stagnant waters. A ship might be the 
object of a legacy and of a usufrucL For problems 
connected with the use of a ship, see exercitor, 
GUBERNATOR, MAGISTER NAVIS, NAUTA, NAUFRAGIUM, 
NAVICULARII, IA CTUS, NAVIGIUM, EXPUGNARE. —C. 

11.4. 

E. GandoUo, La «ove nel dW. rom., 1883; De Marti», 
RDNav 3 (1937) 41, 179. 

Nec non. And also, and besides. The emphatic af- 
firmation. often strengthened by an et (etiam), is 
somewhat suspected of being non-dassical because it 
occ u rs frequently in Jusdnian’s enactmenL 
Gearaeri-Citati, Indice 1 (1927) 58. 

Necare. To kilL “One who refuses alimony, is similar 
to one who kills” (D. 25.3.4). 

Necessarii (necessariae personae). Relatives, kins- 
mesL 

Nece s sar ius . See impensae, am; necessarius, 

HERES SUUS ET NECESSARIUS. 

Necessitas. Necessity, exigency, compulsion. The 
terrn is opposed to libera voluntas (the free will) 
of a person performing a lega] act. Ex necessitate 
(necessitate cogente) = by the compulsion of the 
situation (rircumstances), e m er g e* > c Ant. nulla 


necessitate cogente. Syn. necessitudo. —See coactus 

VOLUI, METUS, VIS, SPONTE. 

Koscfaaker, ConfCast 1940, 180. 

Necessitudo. The tie of relationship, kindred. Neces¬ 
situdo sanguinis (consanguinitatis) = blood relation¬ 
ship.—See NECESSARII. 

Necti. To be bound, e.g., a person bound by an obli- 
gation (obligatione necti), or involved in a crime 
(crimine) ; a thing pledged as a real security (pig¬ 
nori, hypothecae). 

Nefas. See fas. 

Nefasti dies. See dies nefasti. 

Negare. To deny; in procedural language with refer- 
ence to the defendant = to deny a Haitn ; syn. i,ifJiari. 
With regard to a magistrate who refused the plaintiff 
the aedon he demanded negare is syn. with denegare 
(actionem, petitionem). —See infitiari, denegare 
actionem. 

Neglegentia. Negligence, omission. In the sources 
neglegentia is tantamount to culpa, and similarly 
graduated (magna, lata neglegentia). Predsion in 
terminology is no more to be found here than in the 
field of culpa. One text declares (D. 50.16226): 
“gross negligence (magna neglegentia) is culpa, 
magna culpa is dolus” ; another (D. 17.129 pr., evi- 
dently interpolated) says: “gross negligence (dis¬ 
soluta neglegentia) is near to dolus (prope dolum)” 
In the saying “ lata culpa is exorbitatu ( ex t rem e) 
negligence, i.e., not to understand (intelligere) what 
ali understand” (D. 50.162132) neglegentia is iden- 
tifie with ignorance. Some of these and other 
definitions conceming neglegentia are the resuit of 
interpolations by Jusdnian’s compilers.—See dili¬ 
gentia, REMOVERE. 

F. H. Lawson, Negligence m the emi late, 1950. 

Negotia. See negotium. 

Negotiari. To carry on a business of buying and 
selling.—See negotiator. 

Negotiatio. A commercial business (on a Wholesale 
basis), the business of an inn-keeper, or a shipper. 

Negotiator. A tndesman, a dealer who buys and 
sells merchandise, on a rather large scale. A slave, 
called negotiator, was the manager of his master’s 
business. 

Negotiatores. Under the Empire negotiatores, who 
provided food for the capital, enjoyed special per- 
sonal privileges (exempdon from munera). They 
had the right to be organized in associa ri ons (col¬ 
legia) and were treated in much the same fashion 
as shipowners (see navicularii) and other con¬ 
tractori of the gove mm ent—C. 1224.—See con¬ 
sistentes. 

Kornemaan, RE 4. 444; Cagnat, DS 3; H. J. Loane, I- 

dustry and c omm eret in Rome, 1938. 

Negotiorum gestio. (From negotia gerere.) The 
management of another’s affair or affairs without 
authorizadon by the person interested (dominus ne¬ 
gotii). By such aedon the negotiorum gestor bound 
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himsclf to conduci the matter to the end and to 
return to the dominus negotii ali that he gained or 
acquired (proceeds, fructus ) from the transaction; 
on the other hand die latter was bound to reimburse 
the gestor for his expenses. The negotiorum gestio 
arose from situations when a person acted in the 
interest of another during the latter’s absence in order 
to defend the absent party’s rights. The essentia! 
circumstance was that the gestor acted without a 
mandate. If the dominus negotiorum later gave his 
consent ( ratihabitio ) or did not protest against the 
gestoris meddling in his affairs, after he had knowl- 
edge thereof, the legal situation of the matter was 
conside red a mandate. A further requirement on 
the part of the gestor was that he acted with the 
intendon of serving the interests of another ( animus 
negotia gerendi) and not of himself ( sui lucri causa). 
Therefore there was no negotiorum gestio if he acted 
in order to execute a contractual duty of his own, 
fulfilled a moral duty, or made a donation. At any 
rate he had to abstain from acdng prohibente domino, 
i.e., when the latter exactly forbade the gestor to act 
in his behalf. The negotiorum gestio created bilateral 
obligadons although there was no agreement between 
the parties involved ( quasi ex contractu). The 
dominus negotii might sue the gestor for recovery of 
the proceeds and for damages caused by an improper 
(fraudulent or culpable) management of the matter 
(actio negotiorum gestorum) ; on the other hand the 
gestor had an aedon for the reimbursement of his 
expenses (actio negotiorum gestorum contraria), 
even when his efforts reasonably made (negotium 
utiliter coeptum) remained unsuccessfuL Postclassi- 
cal development and Jusdnian’s reforms obscured 
some details of the institution as they were in dassical 
law; thus, in spite of an abundant literature some 
points are sdQ controversial.—D. 3.5; C. 2.18; for 
negotiorum gestio in the interest of a guardian.— 
D. 27.5; C. 5.45. 

Kreller, RE Suppi. 7 (BibL 551); Huvelin, DS 4; Sca- 
duto, NDI 6 ( s.v. gestione i'affari) ; G. Segrt, StSen 23 
(1906) 289; Peten, ZSS 32 (1911) 263; Parach, St sur 
neg. g., SberMiinch 1913; idem, Aus nachgelassenen Sckrif- 
ten, 1931. 96; Riccobono. AnPal 3-4 (1917) 209, 221; 
Kfibler, ZSS 39 (1918) 191; Frese. Mil Comit 1 (1926) 
327; idem. St Bonfante 4 (1930) 397; Bossowsid. B1DR 
37 (1929) 129; Haymann. ACDR Roma. 2 (1935) 451; 
Ehrhardt Romanistiscke Studien ( Freimrrger reehtsgesch. 
Abhandlungen 5) 1935; G. Pacchioni. Trattato delta ge¬ 
stione «Taffari. 3rd ed, 1935; M. Morelli, Die Gesckafts- 
fiknmg im klas. rom. R., 1935; Sachers, SDHI 4 (1938) 
309; Kreller. ZSS 59 (1939) 390; idem, Fschr Koschaker 
2 (1939) 193; V. Aran*io-Ruiz, II mandato, 1949, 28. 

Negotium (negotia). Any kind of transaction or 
agreement. Acts involving transfer of property are 
also covered by this term. Less frequendy negotium 
refers to trials, dvil and criminaL Negotia may also 
connote the economic acdvity of a person, his com- 
mercial, banking, or industrial business. Negotia 
gerere (administrare) = to administer one’s own (or 


another’s) affairs. Some persons administer or co¬ 
operate in the management of affairs of others as 
his legally authorized representadves (tutores, cura¬ 
tores) or in virtue of a spedal agreement (mandatum, 
locatio conductio operarum) as his mandatary, agent, 
institor, etc.—See negotiorum gestio. 

P. Voci, Dottrma rom. det contraito, 1946, 47; G. Grosso, 
II sistema rom. dei contratt «*, 1950, 43. 

Negotium absentis. A matter which concems an 
absent person. 

Negotium alienum. A business matter (an affati) of 
another person. Ant. negotium suum, proprium. 
Rabel, St Bonfante 4 (1930) 281. 

Negotium civile. (In imperial consdtudons.) A civil 
trial (lidgadon). Ant. negotium criminale = a crimi- 
nal triaL 

Negotium forense. A judidal matter, a trial.—See 

FERIAE. 

Negotium mixtum cum donatione. A bilateral trans¬ 
action with redprocal but unequal performances, 
wherein one of the parties intendi ng to make a dona- 
tion gave the other party a thing of much greater 
value than he was receiving. Such a transaction was 
valid unless the parties thereby attempted to violate 
the laws conceming unlawful donations.—See dona¬ 
tio. 

B. Biondi, Successione testamentaria, 1943, 717. 

Negotium nullum (nullius momenti). A transaction 
which is legally invalid. 

Negotium privatum. A privare matter (transaction) ; 
ant. negotium publicum = a matter in which the state 
(populus Romanus) is concemed. 

Nemini res sua servit. See servitus. —D. 8-2.26. 
Solazri. Requisiti e modi di eostiturione delle servitu, 1947, 
13; idem, SDHI 18 (1952) 223. 

Nemo. Nobody, no one. The phrase nemo dubitat 
(= nobody doubts) is frequendy emploved by the 
jurists to indicate that the opinion presented is 
beyond any doubt. Syn. nullus. —In the following 
items some legal rules starting with nemo are given. 

Nemo alieno nomine agere potest. In the field of 
civil procedure: one cannot sue in the name of an¬ 
other. In the procedure under legis actiones, repre- 
sentation of a party (lege agere) was inadmissible 
(D. 50.17.123). A few exceptions were. however, 
recognized, e.g., in favor of persons who were held 
in captivity by an enemy or were absent in the in¬ 
terest of the state. For the formulary procedure. see 
cognitor, procurator. In the field of private law 
the rule disallows concluding a legal transaction for 
another. Under ius civile nobody could act for an¬ 
other, every one must act for himself in acquiring an 
obligatum or a right over a thing (per extraneam 
personam nobis adquiri non posse, Gaius, Inst. 2.95). 
The exdusion of direct representation was compen- 
sated by the Services rendered by persons under power 
(sons, slaves) as the organs acdng for their father 
(the head of the family) or master. The praetorian 
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law promoted the acknowledgment of obligations con- 
tracted or acquired by representatives ( actiones adiec- 
ticiae qualitatis, actiones utiles). —Inst. 4.10.—See 

EXERCITOR NAVIS. 

Riccobono, TR 9 (1929) 33; idem, AnPal 14 (1930) 389. 

Nemo alteri stipulari potest. Ko one can accept a 
promise by stipulatio on behalf of another” (D. 
45.1J8.17; Inst 3.19.19). This was a fundamental 
rule of the ius civile. —See'the foregoing item. 

Nemo «lamnam facit isi qui id fecit quod facere 
ius non habet (D. 50.17.151). No one infiicts a 
damage (sc. on another) unless he does something 
that he has no right to do.—See aemulatio, uti 
IURE suo. NEMO VIDETUR DOLO etC. 

Nemo de improbitate sua consequitur actionem (D. 
472.12.1). No one acquires an aedon through his 
dishonesty. 

Nemo ex consilio obligatur. Ko one is obligated be- 
cause of counsel (he gave another).—See consilium. 

Nemo fraudare videtur eos qui sciunt et consentiunt 
See FRAUDARE. 

Nemo invitus ad communionem compellitur (D. 
12.626.4). No one is forced to have common prop- 
erty with another.—See communio. 

Nemo invitus. For further analogous rules, see in¬ 
vitus. 

Nemo plus commodi heredi suo relinquit quam ipse 
habuit (D. 50.17.120). No one leaves to his heir 
more rights than he had himself. —See heres. 

Nemo plus iuris in alium transferre potest quam 
ipse habet (D. 50.17.54). See transferre. 

Nemo pro parte testatus pro parte intestatus dece¬ 
dere potest (D. 50.17J; Inst. 2.14.5). A decedent 
mav not leave his property partly by testament and 
partly by intestate succession. A testament must 
cover the whole estate. If the testator disposed in 
his last will of a part of his estate only, the rest does 
not pass on intestacy but the entire estate devolves 
to insdtuted heir or heirs. Exception to this rule 
was admitted in the case of a soldier’s testament 
Carpender, SRHD 10 (1886) 1; P. Boniante, Scritti 1 
<1926, ex 1891) 101; E. Costa. Papiniano 3 (1896) 9; S. 
Solani, Dir. er edit atrio rom. 1 (1932) 212: Sanfilippo. 
AnPal 15 (1937) 187; Meylan, Fsehr Tuar (Zurich, 1946) 
179. 

Nemo sibi ipse causam possessionis mutare potest 
(D. 412.3.19). See possessio. 

Nemo (nullus) videtur dolo facere qui iure suo 
utitur (D. 50.17.55). No one who exerdses his right 
is considered to act fraudulently.—See aemulatio, 
dolus. 

Nepos. A grandson; neptis = a granddaughter. The 
term filii somedmes also comprises the nepotes. 
Laniranchi. StCagl 30 (1946) 15. 

Neratius, Priscus. A remarkable jurist of the first 
half of the second century after Christ; member of 
the councils of Trojan and Hadrian. He was the 
last known head of the Proculian school ( Procu- 
liani ). He wrote casuisdc works ( Responsa, Epis¬ 


tulae), one work with the unusual title membranae, 
a collecdan of Regulae, and a monograph De nuptiis 
(On marriage). 

Berger, RE 16, 2549; G. Grosso, ATor 67 (1932). 

Nerva, M. Cocceius. There were two jurists by this 
name, father ( Nerva pater) and son ( Nerva filius). 
The older (he died in aj>. 33) was head of the Pro¬ 
culian school ( Proculiani) after Labeo. No spedfic 
work of his is known, but he is frequently quoted 
by later jurists. Little is known about his son, who 
was also of the Proculian school, and author of a 
monograph De usucapionibus (On usucapuons). 
Amo, TR 4 (1923) 210 (on the father). 

Nesennius Apollinari*. A disciple of the jurist Paul 
(third century). 

Berger, RE 17, 68. 

Nex. A violent death.—See ius vitae necisque. 

Nexum. A legal insdtudon of the andent Roraan law, 
mendoned in the Twdve Tables. Despite an ex¬ 
tensive modern Uterature the character of nexum has 
remained somewhat obscure. The sources show that 
already about the end of the Republic the jurists had 
no predse knowledge about iL It seems ciear, how- 
ever, that nexum was a bilateral transaedon accom- 
plished like the mancipatio (with which it is some- 
times sdenrified because of the phrase nexum manci¬ 
piumque in the Twelve Tables) in the solemn form 
per aes et libram by which according to one opinion 
the debtor assumed an obligadon (e.g., in the case 
of a loan) ; according to another view, the debtor sold 
himself or gave himself to the creditor as a pledge 
through self-mandpadon as a guarantee for an exist- 
ing or a future debL Through an oral declaradon 
(nuncupatio ) the debtor settled his condition as 
nexus, i.e., though remaining free, he was bound to 
work for the creditor undl the debt was paid and he 
remained with the creditor in a situadon factually 
not very different froiu that of a slave. He gave his 
work or his labor power ( operas suas), as Varro, 
De lingua Lat. 7.105 says, "into slavery (fn servitu¬ 
tem).” The creditor had the right to put him in 
fetters. The nexum was abolished by the lex poete- 
ua papiria. —See mancipatio, per aes et libram. 
Dull, RE 17; Berger, RE SnppL 7, 407; Huvelin, DS 4; 
Anon.. NDI 8; Mitteis. ZSS 22 (1901) 96; Lenel. ZSS 
23 (1902) 64; Kiibler, ZSS 25 (1904) 254; H. H. Pfltiger, 
Nexum tmd mancipium, 1908; Kretschmar, ZSS 29 (1908) 
227; Pacchioni, Mei Girard 2 (1912) 319; A. Segre, AG 
102 (1929 ) 28; Popesco-Spineni. ACDR Roma 2 (1935) 
545; Michan, Rec Geny 1 (1934) 42; v. Lubtow, ZSS 56 
(1936) 239; S. Riccobono, Jr., AnPal 41 (1939) 45; De 
Martino. SDHl 6 (1940) 138; Noailles, RHD 19-20 
(194041) 205 (= Fas et hu, 1948, 91) ; M. Kaser, Eigen- 
tum und Besits, 1943, 154; idem. Das altrom. Ius, 1949, 
233; H. F. Thormarm, Der doppelte Ursprung der manci¬ 
patio, 1943, 176; Heraandez Tejero. AH DE 16 (1945) 
296; J. Malli et TMoric de Sckuld et Haftung, Paris, 
1944, 130; Westrup, Note tur sponsio et nexum, Kgl. 
Danske Videnskab., Hist. Filol. Meddedelser 31, 2 (1947) ; 
H. Levy-Bruhl, Nowtlles Etudes, 1947, 97; v. Lubtow, 
ZSS 67 (1950) 112. 
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Nexus. (Adj.) Bound by an obligadon; when used 
of a thing (res pignori nexa, pignora nexa) — pledged. 
—See nexum. 

Nihil agere (agi). To perform an act which is legally 
invalid. 

Hellminn, ZSS 23 (1902) 401 

NisL Except, tmless, if not. Phrases introduced with 
nisi and used to complete a 'preceding legal rule were 
frequently inserted by the compilers to restrict the 
applicabilitv of, or to admit an excepdon to, what 
had been said before. Many of sudi ntri-additions 
are of slight significance and do not represent any 
innovation upon earlier law. A large number of these 
addidons refer to the requirement of predse evidence 
(see EVIDENTISSIMAE PROBATIONES, FXOBATIO NES) 
from which should certainly not be inferred that this 
requirement was introduced by Jusdnian. Similarly, 
restricdons of the following sort: nisi alitui actum sit 
(convenerit, and the like) by which an agreement of 
die parties, contrary to that one which had been dis¬ 
cussi before, is admitted, in many instancrs did not 
differ from dassical law. Therefore, in sudi in- 
stances it has to be ascertained whether what is in- 
duded in the ntri-clause is in fact simply a repeddon 
of what was already in force in the classica! law, or 
a later innovadon. 

Guareeri-Chati. Indite* (1927) 60; Ber*er, CIPUM 43 
(1948) 241. 

Nobilissimus. An honorific title of the emperor (no¬ 
bilissimus Caesar, imperator ) from the third century 
on. After Constantine, members of the emperor’s 
family were also honored by diis dtle. 

Enisi in, RE 17. 

Nobiles, nobilitas. There is no exact definition of 
these terms in andent literature. Holders of the 
highest magistrades, their descendant! and senatorial 
fami lies formed a kind of an aristocradc sodal group, 
more in fact than in law. The disdncdon between 
nobiles and other people not belonging to the noble 
dass (ignobiles) gradually superseded the earlier dis¬ 
dncdon between patridans and plebeians. 

Strasborrer, RE 17; Lecrivain, DS 4; Brajiello, NDl 8; 
Meynud, St Fadda 2 (1906); Gelaer, Die Nobilitdt der 
rdm. Republik, Hermes 50 (1912) 395; Otto. Hermes 51 
(1916) 73; A. Stem, ibid. 52 (1917) 564; Munzer, Die 
rom. Adeisparieien ttnd AdslsfomUien, 1920; Afzeliu», 
CIMed 1 (1938) 40. 7 (1945) 150; Moebos, Netu JaJtrb. 
fur mtike BUdtmg, 1942, 275; K. Hanell, Das altrom. 
eponyme Amt, 1946, 19 

Nocere. To do physical, economic, or moral harm, 
to be a hindrance. With regard to procedural meas 
ures, as e.g., to excepdons, exceptio nocet = an ex¬ 
cepdon may be successful if opposed to the plaintifFs 

Nocturnus fur. See rux diurnus, furtum. 

Nolens. Unwilling. Nolente — without one’s consent, 
against one’s will. Syn. invito. 

Nolle. To be unwilling, not to wish, to refuse (con¬ 
sent, acceptante or to do somediing). Aut velle. 


[trans. ames. raiL. soc. 

“He who has the right to exerdse his volidon (velle) 
may refuse (nolle),” D. 50.17.3.—See nolens. 

Nomen. A persona! name. A free-bom Roman ddzen 
normally had three names: praenomen (first name), 
nomen gentile or gentilicium (the name of the gens, 
the family group, to which he bebnged) and cog¬ 
nomen (a surname, the third name in the order of 
the full name). Somedmes, two or more first names 
appear in literary or epigraphic sources; somedmes, 
the cognomen is missing or two cognomina are given 
as a spedal disdncdon. The three-name-system be- 
gins to disappear in the third century in favor of 
the one-name-system.—In juristic works several typi- 
cal names are emploved to indicate ficddous persons 
in a legal case, where the parties are men, 1 irius, 
Ludus Tidus, Gaius Sempronius. Maevius, Scitis, 
etc., where women. Titia, Gaia, Sempronia, Seia, etc.. 
where slaves, Stichus or Pamphilus. A plaindff otten 
appears as aulus acerius, a defendant as numerius 
negxdius. In some texts the real names of the lid- 
gants appear which indicates that a real case is under 
discussion. Freedmen retained the name they had 
as slaves, but adopted the nomen gentilicium of their 
patron. 

FreenkeL RE 16, 1648 (ss>. Namenwestn) ; Moret DS 
3: Augustinus, De nominibus propriis tn Pandectis, in Otto. 
Thesaurus iuris R., 1 (1790) 259; Schnltze, GescUehte der 
rdm. Eigennamen, Abh. Gottingixche GeseUschaft der 
IVissenschoften, 1904; B. Doer, Untersuchungen smr rom. 
Namensgebung, 1937. 

Nomen. Refers to the name of an author of a book 
or pamphlet Hence sine nomine edere librum = to 
publish a booklet (a defamatory pamphlet) anony- 
mously. Sub nomine = a (true or false) name under 
which a book is published. 

Nomen. With reference to things, the nomen (= de- 
nominadon, appelladon) is disdnguished from the 
thing itself (corpus). “An error in die naming of 
a thing does not matter if the idenrity of the thing 
itself can be established'’ (D. 18-1-9.1).—See ebxok 
nominis, demonstxatio falsa. It was customary 
to denote a plot of land by a name (nomen fundo 
imponere). The jurists use for the spedficadon of a. 
land typical fictidous names, such as fundus Corne¬ 
lianus, Sempronianus, Titianus, etc. 

Nomen. In criminal procedure, see accusatio (for 
nomen deferre), nomen becipexe. 

Nomen. In contractual reladons, a demand, a daim. 
Syn. creditum, res credita. “The term nomen re fers 
to any contxact and obiigation” (D. 50.16.6 pr.). 
Collocare pecuniam in nomina (nominibus) = to in- 
vest money in loans. See collocaee. —See legatu at 
nominis, nomina abcaeia, nomina tsanscxifticia, 

NOMEN FACEXE, PIGNUS NOMINIS. 

Nomen actionis. The name of an aedon. “When 
commonly used names of aedons are lacldng, it must 
be sued praescriptis verbis ” (D. 19.5.2).—See actio 
pxaescxiptis VEXBIS. 
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Nomen alienum. See alieno nomine, nemo alieno 
nomine. Ant. nomen suum, nomen proprium. 

Nomen dare militiae. See militia. 

Nomen deferre. See accusatio. 

Nomen facere. To make an entry in an account-book 
conceming a loan given to a person, hence to grant 
a loan. 

Erdmaim, ZSS 63 (1943) 396. 

Nomen falsum. A ialse name. Assuming a nomen 
falsum for fraudulent purposes (e.g., for claiming 
rights of succession) is punished as crimen falsi .— 
See falsum. 

Nomen gentilicium. See gens, nomen. 

Pulgram. The origa of tke Latia n.g., Harvard St Class 

Pkiiol 58 (1948) 163. 

Nomen Latinum. See Latinum nomen. 

Nomen proprium. The proper name of a person; see 
NOMEN suum. 

Nomen recipere. To enter the name of an accused 
person in the ofndal record. Through such an ac: 
a criminal trial initiated by a formal accusari on of 
an accuser ( nomen deferre, nominis delatio ), was in- 
stituted arter an investigation had been made by an 
offidal organ. Syn. (later) inter reos recipere .— 
See accusatio. 

Taubenschlag, RE 17; Eger, RE (receptio nominis ) IA; 

Wlastak, Anklage und Streiibejtstigung tnt Kriminaireekt, 

SbWien 184 (1917) 6. 

Nomen suum. Suo ( proprio ) nomine agere = to act 
(to sue) for one’s own sake, on behalf of oneself. 
Ant. alieno nomine. 

Nomenclator. A slave whose duty was to remind his 
master canvassmg for electoral votes of the names oi 
influential per sons. He used to accompany his master 
in public during the electoral period.—See candidati. 

Bcrnc rt, RE 17; Fabia. DS 4. 

Nomina arcaria. Entries in the cash-book of a Roman 
dtizen concerning payments made from or to the 
cash-box ( arca ), primarily connected with loans given 
or repaid. The entries served as evidence that a 
debt had been contracted (e.g., through stipulatio), 
but they were not as such considered to constitute a 
literal contraa, i.e., to create an obligation by them- 
selves. 

Web». RE 17. 

Nomina trans(s)cripticia. Entries ( transcriptiones) in 
the cash-book oi a Roman Citizen stating debts owed 
to him and payments made thereon. Usually tran¬ 
scriptiones were made to convert a pre-exisdng debt 
into a literal contract which relieved the creditor from 
the burden of proving the origin of the debt The 
essentia! elements of a transcriptio are the discharg- 
ing of an old debt and the contracting of a new one. 
There were transcriptiones a re in personam (from 
the thing to a person) when the receipt of an old 
debt is entered and the same debtor is charged with 
a new entry, and transcriptiones a persona in per¬ 
sonam (= from one person to another) when a debt 


stili due is enter ed as owed by another person who 
assumed the debt of the former debtor. The nomina 
transcripticia comprised only money debts, the entries 
being made under a spedal system of bookkeeping 
and with the consent of the debtor. A transcriptio 
created an obligatio litteris (= a "literal” obligation) 
which substituted an earlier obligation originating 
from a sale, a partnership or another co n tract. Cash- 
books ceased to be used by private individuals in the 
third post-Christian century, but they re ma ined in 
use by the bankers.—See codex accepti et expensi, 

OBLIGATIO UTTEBAKUM (Bibi.), NOVATIO, EXPENSI¬ 
LATIO. 

Stemwenter, RE 13. 787; Kunkei, RE 4A, 1887; Web», 
RE 17; Hirvelm. DS 4; Aru, NDI 3, 223; Platon, KRHD 
33 (1909) 325; Appert RHD 11 (1932) 639; Arangio- 
Ruu, St Redemi 1 (1951) 12. 

Nominare. To appoint (a guardian, an heir in a 
testament), to mention by name ( nominatim enume¬ 
rare). In criminal matters = to denounce, to accuse 
a person of a crime.—See nominatio. 

Nominatim. By name (to indicate a person by his 
name), exactly.—See exhexedabe, conveniee, tu¬ 
tela TESTAMENTAE1A. 

U. Robbe, 1 postumi, 1937, 232; Gratio, SDHI 7 (1941) 
147; Lepri, Scr Ferrini 2 (Umv. Sacro Coore, Milas, 
1947) 107. 

Nominatio. (In public law.) The presentation of 
can di dates for magistrades to the senate by the em- 
peror. Subsequently, the senate completed the elec- 
tion formally by a confirmati on of the emperor’s pro- 
posals. In die electi on of munidpal magistrates which 
was effected by the people and in later times by the 
munidpal coundl the can di dates designated by the 
highest munidpal magistrates might propose (nomi¬ 
nare) another candidate. With reference to elecrions 
in coli eges of pontiffs, augurs, etc nominatio meant 
the proposal of candidates by die members of the 
college. The electi on was made by the comitia tributa 
among the candidates nominated. 

Kubler, RE 17. 

Nominatio auctoris. See laudaxe auctoeem. 

Nominatio potiaris. A guardian who was appointed 
by a magi strate (in the absence oi a testamentary 
tutor and one called by law, tutor legitimus) might, 
in later classical law, propose (nominare) another in 
his place as better qualified (potior) to serve the 
interests of the ward dther because of his relationship 
with the ward or in virtue of his better financial 
posidon. A nominatio potioris was also possible in 
the field of public charges (see muneea) to the effect 
that a person summoned to assume a public Service 
(munera civilia) could propose in his place a better 
qualified one. Details are unknown.—C. 10.67. 
Kubler, RE 17, 828; Sacher», RE 7 A, 1534; Sola», RISC 
54 (1914) 23. 

Nominatio tutoris. In later classical law syn. with 
datio tutoris. —See tutela. 
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Nominator. A person who exerdsed his right of 
nominatio by proposing another for tutorship or a 
magistra cy (particularly in munidpalities).—D. 27 7 ; 
C. 11.34.—See nominatio potioris. 

Nomine. (AbL) On account of, for the sake of. The 
use of the word is very frequent in juristic language. 
It is connected with a noun in the genitive (filii, 
domini, pupilli, emptoris, absentis, etc.) denoting the 
person ior whom one is acdng or with an adjective 
(alieno, suo, proprio, meo nomine). See alieno 
nomine. The phrases refer primarily to acting as 
another’s representative in court Such relationship 
is more expliddy expressed by locutions such as 
cognitorio, procuratorio nomine ; see cognitor, pro¬ 
curator. Nomine alterius may somedmes mean 
“because of another, for the fact done by another,” 
as in the case of actiones noxales or the so-caUed 
actiones adiecticiae qualitatis (see exercitor navis). 
With regard to things or rights (e.g., hereditatis, pig¬ 
noris, ususfructus, usurarum nomine ) nomine is syn. 
with alicuius rei causa and propter aliquam rem ( = 
because of), and indicates the dde under which a 
person claims anvthing frons another. 

Nominis delado. See accusatio. 


Nomo canones. Compiladons of ecdesiasdcal canons 
coilated with the perdnent imperial consdtudons ex- 
cerpted from Jusdnian’s codificadon, induding the 
Novels. An extensive collecdon of this kind is the 
Nomocanon Quinquaginta Titulorum (in 50 ddes), 
compiled probabiy in the first half of the seventh 
century, and dealing with ecdesiasdcal matters, mar- 
riage, p enal law, and some procedural insdtudons 
(witnesses, oath). A similar collecdon is the Nomo¬ 
canon Quattuordecim Titulorum (in 14 ddes) which 
was severa! dmes revised, the last edidon being by 
Theodoros Balsamon in die twelfth century). These 
Greek collecrions are of importance for textual recon- 
strucdon of a nurober of imperial consdtudons.—-See 


ANONYMUS. 

Edidoos: Voellus and Juitellu». Bibliotheca mr 
veteris 2 (1869) 603, for N. 50 tiL; Pitra, Juris eccles. 
historia et monumenta 2 (1868) 433.—Zachariae v. Lingen- 
thal. Die griechischen N„ idem. Acad. St.-Petersbourg, 
Ser. 7, voL 23 (1877); De Clercq, Dictiomudre de droit 
canonique 3 (1935) 1171. 

Nomos georgikos. An offidal Byzantine compilatum 
(in Greek) of the agrarian law of about the middle 
of the eighth century, “selected from Justinian books.” 
M oiu e ui l. Histoire du dr. bysanttn 1 (1843) 393; Zacha- 
riae ▼. Lingenthal. Cesch. des griechisch-rSm. Rechts, 3rd 
ed. 1892. 249. Editiona: Ferrari, Bysantinische Ztschr. 7 
(1898) 558 (= Opere 1, 1929, 376); Aihburner, The 
formeri law, Jour. of HeBenie St 30 (1910) 85.—A. Al- 
bertoni. Per una esposisione dei dir. bisantmo, \7ZJ, 50; 
F*ch . CIMed 5 (1942) 70; Dolger, Fsckr Wenger 2 
(1945) 18; De Malafoue, Recueil de TAcad. de Ligidation 
19 (Tonlouse, 1949). 


Nomos Rhodion nauticos. The maridme law of the 
Rhodians,. “selected from Book 14 of the Digest," as 


the dde of this official codificadon of the eighth cen¬ 
tury indicates.—See lex rhodia de iactu. 

Pardeuus, Les lois mari times 1 (1828) 231; J. B. Mor- 
treuil, Histoire du droit by&ntin 1 (1843) 398; Zachariae 
v. Lingenthal. Cesch. des griechisch-rom. Rechts, 3rd ed. 
1892. 313; Dareste, Studes d'Jiistoire de droit, 3. ser. 1906. 
93; W. Aihburner. The Rhodion Sea Law, 1909; A. Al- 
bertoni. Per una esposisione dei dir. bisentino, 1927, 51; 
Sidliano-VtUanneva, Enciclopedia giur. ital. 4 (1912) 4L 

Nomos stratiotikos. An offidal Byzantine compila¬ 
tum of military law in wardme, published about the 
middle of the eighth century based primarily on legal 
sources of Justinians dme. 

J. B. Mortreuil, Histoire du droit bysantin 1 (1843) 388; 
Zachariae v. Lingenthal. Ceschichte der griechisch-rom. 
Rechts. 3rd ed. 1892. 17; idem, Byzant. Ztschr. 2 (1893) 
606, 3 (1894) 437. 

Non liquet. See iurare sibi non uquere, ampliatio. 

Non usus (non uti). Making no use, not exerdsing 
one’s rights. The failure of a person, endded to a 
servitude or a usufruct, to exerdse his right over an¬ 
other’* property during a specified period, might pro¬ 
duce the loss of said right. With regard to a usufruct 
the prescripdve dme was one year for movables, two 
years for immovables.—See usucapio ubertatis. 
Grosto. It Foro ital., 62 (1937) part IV, p. 266; B. Biondi, 
Servitu prediali, 1944. 191; B ranca, Scr Fcrrini 1 (Univ. 
Sacro Cuore. MOan. 1947) 169. 

Nonnumquam. See interdum. 

Guarneri-Citati, Indice* (1927) 61. 

Norma. (In the language of postclassical and Jus¬ 
tiniani consritutions.) A legal prinaple, a norm. 
Wenger, Canon, SbWien 220, 2 (1942) 70. 

Noster (nostrum). What belongs to “us," what is 
“ours.” “What is ours cannot be transferred to 
another without an act of ours” (D. 50.17.11). 

Noster. When connected with an emperor in a juristic 
writing (princeps noster, imperator noster) it refers 
to the stili reigning emperor. Such allusions allow us 
to establish the date of composidon of a juristic work. 
AnL divus, which refers to an emperor no more alive. 

Nostra urbs (civitas). In the works of the jurists 
this means Rome. 

Nota censoria. The disqualification of a ddzen decreed 
by the censors for bad behavior in family life, blame- 
worthy treatment of children, dients, or s laves, neglect 
of sacred dudes, living in luxury, or offenses against 
good faith in the exerdse of the dudes of a guardian 
or a partner. Similarly, misdemeanor in office, bri- 
bery of judges or magistrales, and many other offenses 
could be stigmatized by the nota censoria with the 
resuit that the individual censured would be removed 
from the senate or from the centuriate or tribal or- 
ganizations (tribu moveri) or reduced to the status of 
an aerarius. The notatus was branded with igno- 
miny. (ignominia), but not with infamy (see in¬ 
famia), and he was therefore not exduded from 
military Service, from judgeship in a avii trial, and, 
indeed, in certain drcumstances he might even com- 
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pete for a magistrae}-.—See regimen morum, cen¬ 
sores, TRIBUS, SUBSCRIPTIO CENSORIA. 

Kubler, RE 17; C Castello, Studi sui diritto familiare, 
1942, 85. 

Nota consularis. The decree of a consul exduding a 
person from the competition for a magistracy, after 
examination of his personal and mora! qualifications. 

Notae. Stenographic symbols, shorthand writing. A 
testam em in shorthand writing is not valid, because 
“notae are not letters” (D. 37.1.62). Only a soldief 
was permitted to make such a testament.—See ex¬ 
ceptor. 

Notae. Commentator}* annotations to the edition of a 
work oi an earlier jurist. Such more or less exten- 
sively annotated edidon* often contained not only 
remarks of the annotator which at times aid not agree 
with the opinion commented on, but also dtadons 
from other jurists and imperial consriturions. Notae 
were richlv excerpted by the compilers of the Digest 
and indicated as such ("Paulus notat" or simply by 
the name oi the annotator). Cm the other hand, 
however, the compilers often adopted only the opin¬ 
ion of the commentator disregarding the original 
opinion of the jurist commented on. Many promi¬ 
nent jurists contributed notae to the works of their 
predecessors; some oi the latter have remained ob¬ 
scure. Thus, for instance. Julian wrote Notae to two 
little known jurists, Minicius and Urseius Ferox. 
Among the most important Notae are those of Mar¬ 
cellus to the Digesta oi Julian, and of Scaevola to 
the Digesta of Julian and Marcellus. Paul annotated 
works of severa! earlier jurists. The imperial legis- 
ladon treared the notes by Ulpian and Paul to the 
works oi Papinian (in Papinianum) in a rather 
strange iashion: the}- were invalidated by Constantine 
as “depraving” the jurist’s opinions. This was seem- 
ingly a tribute to the great jurist Papinian and his 
work. The bar. was repeated in the so-called Law 
oi Citadons (see iurisprudentia) although both 
Ulpian and Paul appear there among the distinguished 
jurists. Justinian. however. dedared the notae in 
quesrion valid and permitted their acceptance into 
die Digest. 

Berger. RE 10, 727, 1173; Bilogh, Et Girard 2 (1913) 
422; H. Kruger, St Bonfante 2 (1930) 303; Musei. Scr 
Ferrim (Univ. Pavia. 1946) 43; Sdastia. AnCam 16 
(1942-44) 87; idem. BIDR 49-50 (1947) 410. 

Notae suris. A collecti on of abbreviations (by initials) 
oi legal formulae and phrases used in the legis ac¬ 
tiones, the praetorian Edict and documents. The 
collection is generally (but not unanimously) ascribed 
to Valerius Probus, a gr amm arian of the second half 
of the first post-Christian century. 

Edition: Baviera. FIR 1' (1940) 453.—P. F. Girard, 
Melanges 1 (1912) 177; P. Kruger, Mil Girard 2 (1912) ; 
Orestano. BIDR 43 (1935) 186. 

Notare. Used in ali the meanings of notae; see the 
ioregoing items. Hence notare — to remark, to com¬ 
mem on. to correct. to blame. to reprimand. 

Sdasda. BIDR 49-50 (1948) 429. 


Notarius. A person, usually a freedman or slave, 
skiUed in shorthand writing; in the later Empire 
notarius is syn. with scriba. In the imperial chan- 
cen- of the later Empire there was a confidentia! 
secretariat of the emperor, called schola notariorum, 
headed by the primicerius notariorum. His deputy 
had the tide tribunus et notarius. Both were among 
the highest functionaries of the sute. 

Lengle. RE 6A, 2452; Morel, RE SuppL 7, 586; Letrivmin, 
DS 4.- 

Nothus. (From the Greek nothos .) See spurius. 
The term appears in literarv (non juristic) works. 
Lanfranchi. StCagl 30 (1946) 30. 

Notio. The examina tion (investigation) oi a case. 
The term reiers sometimes also to jurisdiction, but 
generally the phrase is cuius de ea re notio est means 
the ofndal (magistrate) competent to examine the 
controversv in question. 

Falleni, Evolutum de Ia jurisdiction eivile, 1916, 143. - 

Notitia. Knowledge. The word appears in the defini- 
tion oi iurisprudentia as “the knowledge of divine 
and human matters” (divinarum atque humanarum 
rerum notitia, D. 1.1.102). Ulpian attributes to the 
jurists notitia boni et aequi (D. 1.1.12).—See IUS 
EST ARS BONI ET AEQUI. 

Notitia. (In later imperial constitutions.) A list, a 
catalogue. To an imperial constitution of aj>. 337 
(C. 10.66.1) a notitia (= brevis ) was annexed enu- 
merating proiessionals who were exempt from public 
charges (munera). —See laterculum. 

Notitia dignitatum. A list “oi ali high offices, both 
civil and military, in the Eastern (Oriens) and West¬ 
ern (Occidens) parts” of the Empire. The list con- 
tains the tities of the high functionaries, those of their 
sufit officers, an enumeratum of military units and 
their garrisons, and besides, iUustrations of civil and 
military insignia. The work is ascribed to the end 
of the fourth or the beginning of the fifth century. 
Editions-. O. Seerit, Nd. 18/6. E. Boddng. in two vol. 
(1839, 1853); PoJsuchek, RE 17; Mattingly, OCD; Bury, 
JRSt 10 (1920) 133; Lol Rev. des Eludes aneiemes, 25 
(1923) ; Salisbury, JRSt 17 (1927) 19Z 

Notoria. A written denundation of a crime, made by 
a police ofndal or a private iniormer ( nuntiator ).— 
See INDICIUM, NUNTIATORES. 

Novae clausulae. New rules added by a praetor to 
the edict of his predecessor. Such a new clause is 
ascribed to the jurist Julian inserted on the occasion 
of his codification of the praetorian Edict (see edic¬ 
tum perpetuum). It is known as nova clausula de 
coniungendis cum emancipato liberis eius, and con- 
cems the succession on intestacy oi an emandpated 
son. Ii his children had remained under the paternal 
power of his fatber when he was emandpated, his 
share was divided into two halves of which he re- 
ceived one and his children the other.—D. 37.8.—See 
EMANCIPATIO. 

Weiss, RE 17 (s.r. nava clausula luliani) ; Cosentini, St 
Soloeci 1948. 
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Novatio. The transformation and transier of a former 
obligadon into a new one (D.‘ 462.1 pr.), i.e., an 
existing obligadon is extinguished and subsdtuted by 
a new one. Novatio was performed by the way of a 
stipulatio (later through nomen transcripticium, see 
nomina transcripticia) comprising the same debt, 
idem debitum, although changes in persons and terms 
were admitted. It made no difference from what 
kind of a contract the previous obligadon arose. An 
obligadon originadng in a testament could also be 
renewed by a stipulatio. The persons pardcipadng 
in a novatio could be different from those between 
whom the former obligadon existed, since either a 
new creditor in the place of the former one, or a 
new debtor might intervene. See expromittere, 
delegatio. Through the extinction of the previous 
obligadon the suredes therefor became released and 
securides ceased to be pledged unless they were ex- 
tended by agreement ot the parties to the new obliga¬ 
don. According to a widespread opinion it was 
Justinians law which set the requirement that a 
novatio was valid only when the parties had the 
intendon to make a novatio (animus novandi). The 
concept may have been frequendy interpolated in- 
deed, although it is hardly conceivable that in the 
developed dassical law, when the abstract nature of 
the stipulatio was no more of its former strength, 
the intendon of the parties might have been completely 
neglected. The term novandi causa, which appears in 
classical texts, alludes dearly to the intendon of the 
contracting parties. The institution was profoundly 
reformed by Jusdnian and substantial interpolationi 
obscured its devdopment in the classical period.— 
D. 462; C. 8.41.—See acceptilatio, obligatio 

NATURALIS. 

Wek*. RE 17: Last GrZ 37 (1910) 4S0: Vassalli. BIDR 
27 (1914) 222; Bohacelc. AnPal 11 (1924) 341; Kaden. 
ZSS 44 (1924) 164; KoicbaJcer. Fsckr Hanausek 1925, 
118; P. Negre, Les conditione desistente et de validite 
de la n., Thise Aix. 1925; Sdaloja, St Peroni 1925, 407; 
Guaraeri-Cita Mei Comit 1 (1926) 432; Thorens. La n. 
conditionnelle, These Laus anne, 1927; Cornil, Mil Foumier 
1929, 87; Meylan. ACII 1 (1935) 281; A. Higerstrom, 
Der rom. Obligationsbegrif, 2 (Uppsala, 1941) BdL, JK 
199; B. Staehclin, Die N. ( Basier Studien sur Rechtsgesch. 
23. 1948); Daube, ZSS 66 (1948) 90; Sanfilippo, AnCat 
3 (1948-49) 225; Beretta, Ser Ferrxni 1 (Univ. Sacro 
Cuore. Milan. 1947) 77; F. Boniiado, La novasione nel 
dir. rom., 1950. 

Novella constitutio (lex). A recent imperial consti- 
tution. The term appears already in the fourth cen- 
tury after Christ and is also applied to the constitu¬ 
tioni issued by Theodosius II after the promulgation 
of his Code (see codex Theodosianus) and by his 
successore until aj>. 472 (“Post-Theodosian Novels") 
They generally are edited as an appendix to the 
Theodosian Code.—See novellae posttheodosia- 

NAE. 

Novellae IustinianL (Sc. constitutiones.) Jusdnian’s 
constitutioni (= Novels) promulgated after the sec- 


ond edition of his Code (see codex iustinianus), 
in the period between aj>. 534 and 556. They were 
not edited by him as a supplement to the Code (what 
they really were) although he had the intendon to 
do it (alia congregatio novellarum constitutionum, 
Const. Cordi 4). The Novels are known from three 
collections, (a) Epitome Iuliani, containing 122 
Novels, undl 555, (b) Authenticum (liber Authenti¬ 
corum) with 134 Novels, from aj). 535 undl 556, and 
a Latin transladon of the Novels written in Greek, 
and (c) a collection of 168 novels, compiled under 
Tiberius II (578-582) containing also four consti¬ 
tutioni by Jusdn II and three by Tiberius II. Most 
Novels are issued in Greek, some in Latin and Greek, 
some only in Latin, in particular those which were 
addressed to the Western part ot the Empire or 
contained supplementary provisions to earlier Latin 
constitutions.—See acthenticum, 

Edition: VoL 3 of the itereotype edition of the Corpus 
luris Civilis (by Mommsen-Kruger-Schoell), fifth ed. by 
Schoell-Kroll. 1928.—Steinwenter. RE 17, 1164; Aoocl. 
DS 4; Cuq, NRHD 28 (1904) 265; P. Noailles. Les col¬ 
lectione des Novelles de Cempereur Justinien. Origine et 
formaiion eous Justinien, 1912; idem, La Collection greeque 
de 168 Novelles, 1914; E. Slein, St Bisontini e Neoellenici 
5 (1930) 709; idem. BulL de CAcad. de Belgique, Cl 
Lettres 23 (1937) 383. 

Novellae post-Iustinianae. (Of the Byzantine em- 
perore after Jusdnian.) These are quite numerous. 
Of great importance are the Novels oi the Emperor 
Leo the Wise (886-911). 

Editioni: Zachariae v. Lingenthal. Ius Craeco-Romanum 
3 (1857); J. and P. Zepos, Ius Craeco-Romanum. 1 
(1931) ; H. Moimier. Les Novelles de Leon le Sage, 1923; 
P. Noailles and A. Dain, Les Novelles de Leon VI le 
Sage, 1944.—A. Albertoni. Per una esposisione dei dir. 
bisantino, 1927, 47, 57; G. Ferrari, II dir. penale nelle 
Novelle di Leone il Fiiosofo, Riv. penale, 67 (1908). 

Novelles post-Theodosianae. See novella consti¬ 
tutio. 

Steinwenter, RE 17. 1163; Anoo., DS 4; Scherillo, NDI 
8, 1139; idem. St Besta 1 (1939) 295.—Transladon in C 
Pharr, The Theodosian Code (Priaceton, 1952) 487. 

Novicius (servus). (Syn. mancipium novicium.) A 
voung slave. Since he generally is more vaiuable 
than an older slave ( veterator, veteranum mancipium) 
the aedilidan edict provided that a fraudulent sale of 
an older slave to whom the appearance oi a younger 
one was given could be resdnded by an aedon of the 
buyer who had also the choice to sue only for the 
restitutum of a part of the price. 

Novus. See ius novum, operis novi nuntiatio, 

NOVAE CLAUSULAE, IUSTINIANI NOVI. 

Noxa. Syn. both with delictum (hence a penalty, 
poena, is a revenge for a noxa) and damnum, daxnage 
(hence noxam sarcire — damnum solvere, praestare, 
to indemnify). Besides, noxa may indicate also the 
"body which inflicted the damage” (Inst 4.8.1), and 
finally the indemnification itself. In these various 
meanings the term is used in a limited field of the 
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liability of a master of a slave or a father of a son 
for offenses committed by the slave or the son. The 
liability was alternative, either to pay the damages 
or to surrender the offender to the person injured. 
The latter dahned repararion for the injury sustained 
through the pertinent aedon which lay for the offense 
committed (actio furti, iniuriarum, legis Aquiliae, vi 
bonorum raptorum , etc.) and which was termed actio 
noxalis wben directed against the master or the father. 
In Jusdnians law die noxa! liability of the father did 
not exi st any more. Since the son was able to possess 
property of his own, he could be sued directlv. On 
the prindple oi noxal liability were also based inter¬ 
dicta noxalia, applicable only in the case of an inter¬ 
dictum de vx and interdictum quod vi aut clam. 
—Handing over a domesde animal which had caused 
camage to another is analogous to the cases men- 
tioned beforehand; see actio de pauperie. —See 
scientia domini and the following items.—Inst. 
-4.8; D. 9.4 ;C. 3.41. 

Lisowjlci. RE Suppi. 7, 587, 604; Cuq, DS 4; Biondi, 
XD! 8; Berger, RE 9. 1624; Biondi, AnPal 10 (1925); 
idem. BIDR 36 (1928) 99; Beseler, ZSS 46 (1926) 104; 
LeneL ZSS 47 (1927); Branca, StUrb 11 (1937) 98; De 
Visscher. RHD 9 (1930) 411; idem, Le reoime romain de 
la nosralite. 1947; idem. Symb van Oven, 1947, 306; G. L 
Luzzatto. Per mna ipotesi sulFobblioacione remana (1934) 
64. 102: Danbe, CambU 7 (1939)'23; M. Sargenti. Con¬ 
tribute alio studio delia responscbilita nonale (Pubblieo- 
siont 1'tdv. Pacta, 104) 1949; Jd. Kaser. Das ailrom. Ius, 
1949, 223; Pngliese. St Camelutii 2 (1950) 113. 

Noxa caput sequitur (D. 9.1.1.12). Noxal liability 
(see noxa) followed the person of the offender when 
his dependence upon another's power underwent a 
change. When arter the wrong was committed. the 
slave or the son came under the power of another 
person, the liability of the master (or iather), at the 
momen: of the wrongdoing, was transierred to the 
master or father at the dme when the noxal suit was 
brought in. Consequently, if the slave was manu- 
mitted in the meandme or the son became inde- 
pendent fsui iuris), there was no longer any noxal 
aedon, but a direct aedon against the wrongdoer 
hf-nc^Tf 

Lacrtnid. RE SuppL 7. 601; De Vtsscher, Xoxaiite (1947) 
147. 

Noxa solutus. Released trom noxal responsibility. 

Noxae datio, deditio (dare, dedere). Handing over 
( serrendering) the slave who committed die wrong- 
aoing for which his master was iiable, was achieved 
by the transfer of the ownership of the slave to the 
pbinriff of the noxa! aedon. The noxae datio of a 
sen was perfonsed by the mancipatio of the son (ex 
noxali causa mancipio dare). The son became thus 
not a slave of the injured person. but a person in 
mancipio 'in causa mancipii ); see mancipium. —See 
noxa (BfoL). scientia domini. 

De Vwd*r. RHD 9 (1930) 411; Frerta. SDHI 5 (1939) 


Noxam committere. To inflict a damage, to commit 
a private crime (delictum). 

Noxia. Syn. with noxa. The rare term occurs a few 
times in the Twelve Tables. 

Noxiam sarcire. See noxa. Originally (in the 
Twelve Tables) = to repair the damage done by 
resdtudon in kind, not by compensadon in money. 

M. Kaser, Das altrom. Ius, 1949, 219; Danbe, St Solassi 

1948, 7, 61. 

Noxius. A slave or son who committed a wrongdoing 
for which his master or father bears the noxal liabil¬ 
ity; see noxa. Generallv, one who committed a 
crime. 

Nubere. To many. See matrimonium. Nubere is 
often menboned as a condidon upon which a liberality 
(a donadon, a legacy) is depending, as, e.g„ “if he 
(she) will marry” or “if he (she) will not marry 
X (a certain person).” The condidon to marry a 
spedfic person was valid if the individual was an 
honest person. If be was indignus (— unworthy, 
despicable) the condidon was considered not binding. 
This was also the case when a condidon to remain 
unroarried was imposed. 

Nubilis. A girl capable of marriage. Syn. viripotens. 
—See impubes. 

Nuda cautio. See cautio. Ant. satisdatio. 

Nuda conventio. An agreement by which a person 
assumes an obligadon without gfving a real security 
or a surety. A mere agreement is also an agreement 
which is not accompanied by the delivery of the 
thing invoived. 

Nuda pactio. See nudum pactum. 

Nuda proprietas (nudum dominium). Mere owner¬ 
ship, Le., when the own er has no right to use the 
object or to take the fruits thereof becaiue these 
rigbts are vested in another either by a contract or 
through a persona! servitude (see usus, ususfruc¬ 
tus).— C 725. 

U. Pampaloni, ilii Gtrari 2 (1912) 337. 

Nuda repromissio. See cautio, satisdatio. 

Nuda res. A thing itself, as opposed to proceeds and 
accessories thereoL 

Nuda stipulatio. See cautio. 

Nuda traditio. A simple handing over of a thing to 
another without any just ground (insta causa ).—See 
traditio. 

Nuda voluntas. A mere, formiess expressior of wiH 
not accompanied by the delivery of the thing which 
is die object of a lega! acr.—See aditio hereditatis. 

Nudum dominium. See nuda proprietas. 

Nudum ius Q uiritium . See dominium duplex, do¬ 
minium ex iurx QuarnuM. One who has a mere 
ownership ex iure Quiritium of a thing (e^., of a 
slave) without holding it. became another is endtkd 
to kold it, “has less right in h than a u sufra a u ary 
or a possessor m good fahh (possessor bonae 
fidei),” Gaius 3.166. In a con s u t u ri en of Jmrinian 
(C. 725.1) the term nudum ius Quintium is quaEhed 
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as “an empty and superfluous word.”—Sce tn bonis 

ESSE. 

Nudum pactum (nuda pactio). A simple, formless 
agreexnent as opposed to stipulatio and contractus. 
A nudum pactum does not create an obligation but 
an exception (D. 2.147.4).—See pactum. 

Nudus. Deprived of means.—For nudus with regard 
to certain legal institutions, see the foregoing and the 
following items. 

Nudus consensus. See consensus. 

Nudus usus. The right (a servi tu de) to use another’s 
thing but not the proceeds ( fructus) thereof. 

Nullius momenti esse. See momentum. 

Nullus. Xobody, no one (= nemo ), not existing. 
With regard to legal acts or transactions nullus 
means invalid. void.—See res nullius. 

Hellman. ZSS 23 (1902) 425. 

Numen. Divinity. Numen nostrum (“our divinity”) 
is often used by later emperors in their constitutions. 
Ensslm, Cottkaiser, SbMunek 1943, 3rd issne. 

Numerare pecuniam. To repay a debt in cash. 
Pecunia numerata = a cash paymenL Numerare 
pretium = to pay the price of a thing purchased in 
cash.—See exceptio non numeratae pecuniae, 

QUERELA NON NUMERATAE PECUNIAE. 

Numeratio pecuniae. A cash paymenL 

Numerarius. .An accountant or auditor in higher im¬ 
perii»! otfices of the later Empire.—C. 12.49. 

Ensslin, RE 17; 6A, 1870. 

N(umerius) N(egidius). See a(ulus) agerius. 

Numeri. Military units of infantry or cavalry, coro- 
posed of soldiers recruited in pro vinces for Service on 
the boundaries of the state. Their commander was 
the tribunus numeri. —See AUXILIA. In numeris — 
in military Service. 

RowelL RE 17. 1327; Vittinghoff, Historia 1 (Baden- 
Baden, 1951) 390. 

Numerus. See res Quae pondere numero, etc. 

Nummaria poena. A fine. See multa, poena pecu¬ 
niaria. Criminal matters in which the culprit was 
punished with a pecuniary fine = nummariae res. 

Nummularius. The owner of a small bank, primarily 
for money-changing transactions. See argentarii, 
mensularius, mensa nummularia, tessera num¬ 
mularia. — Nummularii were also offidals of the mint 
( officina monetae) who were concerned with the test 
of coins.—See moneta. —C. 11.18. 

Herzog, RE 17; Laum. RE SuppL 4, 75; Saglio and 
Humbert, DS 1 (s.v. argentarii ) ; Voigt, ASackGlV 10 
(1880); Mhteis, ZSS 19 (1898) 203. 

Nummus. A coin, a sestertius; in the later Empire 
the smallest copper coin. In nummis — in cash.— 
See FALSA MONETA, CORPUS. 

Schwabacher, RE 17. 

Nummus unus. A sale (or lease) in which the buyer 
(lessee) paid a fictitious price (rent) in the form of a 
small sum of money ( nummo uno = for one piece of 
money) in order to disguise a donation prohibited 


by the law, was void.—See donatio, mancipatio 

NUMMO UNO, SESTERTIUS. 

Nuncupatio (nuncupare). A solemn oral dedaration 
before witnesses. It was an essential part of the 
ancient acts ( negotia) per aes et libram and had to 
be expressed in prescribed words. In a testament 
per aes et libram the nuncupatio contained the dis- 
posidons of the testator to be exeeuted by a man 
worthy of his confidence, the familiae emptor. The 
pertinent rule was expressed in the Twelve Tabies 
(uti lingua nuncupassit = as one has disposed orally). 
—See MANCIPATIO, NEXUM, PER AES ET LIBRAM, 
TESTAMENTUM PER NUNCUPATIONEM. 

Dull. RE 17; Anoiu. SDI 8; Cuq, DS 5 (s.v. testamen¬ 
tum); Sanfilippo, AnPal 17 (1937) 147; P. Noaflles. Dn 
droit sacre au droit civil, 1950, 300; Solani. SDHI 18 
(1952) 213. 

Nundinae. A market. a fair; the period of dme (eight 
days) between two consecudve markets. Nundinae 
were frequently fixed as a term for the pavment of 
money debts. According to one opinion such payment 
could be demanded by the creditor on the first day, 
while other jurists held that the payment could be 
made during the whole eight-day-period.—D. 50.11; 
C. 4.60. 

Kroll, RE 17; Besnier. DS 4. 

Nuntiare fisco. To denounce to the fise a perseri hold- 
ing property due to the fise or obligated to make 
payments to the fise. In a monograph on fiscal law 
by the jurist Callistratus there is a long list of 
cases which had to be denounced by private indi- 
viduals to the fise in its interest. primarily in matters 
of successions when the fise might claim an inheri- 
tance. Other instances of such denunciations were 
the discovery of a treasure (see thesaurus), fines 
to be paid to the fise, etc. (D. 49.14.1 pr.). Such 
fiscal denunciations were frequently made in order 
to receive a reward (praemii consequendi causa). In 
criminal matters nuntiare — denuntiare. —See dela¬ 
tores, DEFERRE FISCO. DENUNTIATIO. CADUCA. 

Berger, RE 17. 1475; Solani, BIDR 49-50 (1948) 405. 

Nuntiatio operis novi. See operis novi nuntiatio. 

Nuntiator. (In criminal and fiscal matters.) A de¬ 
no urerr. Syn. denuntiator. — Nuntiator = one who 
protested against a new construcdon; see operis novi 
nuntiatio. — Nuntiator also was the ride of an of- 
ficial oi a Iower rank in the later Empire who 
publicly announced a felicitous event (e.g., the vic- 
torious end of a war). He was prohibited from 
accepdng immoderate gitts.—C. 12.63. 

Berger, RE 17, 1475; 18, 559. 

Nuntius. A messenger. Dedararions of will throtigh 
the medium of a messenger were valid as were those 
made by letter (per epistulam) except in cases in 
which one had to give the dedaration personally (as 
in a stipulatio, in acts conduded per aes et libram). 
Carboni, Sui eoneetto di n., Ser Chironi 1 (1915) ; Dull, 
ZSS 67 (1950) 163. 
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Nuptiae. Almost completdy syn. with matrimonium 
in juristic language. It is apparently the earlier tenn 
for marriage and is more related to the wedding 
ceremony than matrimonium. —Inst. 1.10; D. 237; 
C. 5.4; 8. —See matrimonium, vota matrimonii, 
CONCUBITUS. 

Ehrfaardt, RE 17. For fnrtber bibi. *ee matrimonium. 

Nuptiae incestae. A marriage conduded betweea 
persons who are prohibited to marry because of near 
blood relationship or affinity. The marriage is nat 
valid. the wiie is no uxor and the children are ille- 
gitimate (spurii). —See incestus. 

Lombardi, Rictreke in terna di ius gentium, 1946, 25. 

Nuptiae secundae. See secundae nuptiae. 

Nuptialis. Pertinent to a marriage, e.g., tabulae, in¬ 
strumentum. 

Nutrire. To nourish, to rear.—See au menta. 

Nutritor. A nourisher, a foster parent The term 
refers primarily to persons who sustained with nour- 
ishment (and education) a child not of their own (a 
foundling). A nutritor “has no successorial rights 
of succession either under ius civile or honorarium ” 
(C. 6.59.10).—See alumnus. 

Nutus. A wink. a sign. Under certain circumstances 
it might be considered as a valid expression of will, 
sufficient even ior leaving a fideicommissum. —See 
mutus. 

O 

Obicere. To oppose a counter-daim to the daim of 
the plaintiff. 

Obicere bestiis. To expose to wild beasts a criminal 
condemned to death ad bestias (= to fight with 
them). Syn. subicere. 

Obicere crimen. To charge a person with a crime. 

Obicere exceptionem. To oppose an exception in a 
avii trial.—See exceptio. 

Oblatio. (From offerre.) An offer (to pay a debt . 
to give a security, to pay the estimated value of a 
thing). Oblatio votorum, see vota. 

Oblatio curiae. See lecitimatio per oblationem 
curiae. 

Obligare. To tie around, to bind, in a moral and legal 
sense. 

Obligare rem. To “bind" a thing by the tie of a real 
security ( pignus, hypotheca). Syn. pignerare, ii the 
thing is given to a creditor as a pignus. Hence 
obligatus (e.g., fundus, ager, res, aedes), with or 
without the addition of iure pignoris (hypothecae) 

= a thing given as a pignus or charged with a 
hypothec. 

Brasiello, RJDA 4 (= iitl De Visscher 3. 1950) 203. 

Obligari (se obligare). To assume an obligation. For 
obligari civiliter (naturaliter), see obugatio civilis 
(obugatio naturalis). Obligari actione = to be 
suable by a spedfie action.—See obstringi actione. 

G. Segre, St Bonjantt 3 (1930) 501. 


Obligatio. (From obligare.) Reiers to both legal 
ebligations and moral duties. The definiti on of obli¬ 
gatio in the legal fidd, in Justinian’s Institutes, which 
obviously goes back to a dassical writing, says: 
“obligatio is a legal tie (vinculum) by which we are 
forably bound (adstringimur) to pay a certain thing 
(alicuius solvendae rei) according to the laws of our 
nation" (Inst 3.13 pr.). “The substance of an 
obligatio consists in binding (obstringere) another 
person to give us (dare) samething. to do (facere) 
or to perform (praestare) something" (D. 447.3). 
Praestare comprehends any periormance by the debtor 
which is not a dare or facere, in particular, a payment 
of a penalty in the case of a private wrongdoing 
(delictum), an additional liability, as, e.g., that of a 
seller or a lessor in the case of eviction. the liability 
for dolus and culpa, etc. Both deiinitions are not 
fully satisfactory, but they reflect the essential de¬ 
ment of the tie (binding) expressed in the term 
ob-ligari (= to be tied around, obstringi, adstringi). 
Obligationes arose from wrongdoings (ex delicto) 
the wrongdoer bcing obligated to pay a penalty to 
the injured person, and from contracts (ex con¬ 
tractu) when one party or both parties assumed 
obligations through agreement; see contractus. To 
embrace other kinds of obligations which did not 
originate either in an agreement or in a crime, as, 
e.g., from the tnanagement of another’s affairs with¬ 
out authorization (see negotiorum gestio), from 
the administration of a ward’s property by a guardian, 
from the payment of a non-existing debt (see inde¬ 
bitum), from a legatum per damnationem, and 
the Iike, a comprehensive term variae causarum figu¬ 
rae (= various fornis of causes, D. 447.1 pr.) was 
used, a vague expression without any juristic con- 
tent Nor much better are the two new categories 
created by Justinian (Inst. 3.137): obligations “which 
arise quasi ex contractu” and "quasi ex delicto (male¬ 
ficio)” although the pertinent liabilities were known 
already in dassical times. As to the object of an 
obligatio (dare, facere, non facere), the fundamental 
requirements were the natural possibility of its ful- 
fillment (see impossibiuuu nulla obugatio), the 
absence of a content which was against good customs 
(contra bonos mores), illiat (illicitus) or immoral, 
and finally, a prease definiti on of the debtor* s duties, 
either from the origin, through later events, or through 
the arbitration by a third person. An obligation, 
the determination of which was completely left to the 
debtor or to the creditor was not admissible. The 
terminology for the extinction of an obligation alludes 
again to the binding “tie”; see solutio ( = loosing, 
unbinding), liberatio (= setting free). For the 
various sources of obligations (contracts, delirts, etc.), 
see the pertinent items.—Inst’3.13; 14; 21; 22; 27; 
29; 4.5; D. 447; C. 4.10.—See mora, actiones in 

PERSONAM, PERPETUATIO, NOVATIO, IUS VARIANDI, and 
the following items. 
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Radin. RE 17; Huvelin, DS 4; Bruiello, SDI 8 (BibL 
1196); Perozzi, Obbligacioni rom., 1903 (= Scr.gistr. 2, 
1948, 313); idem. Obbligaxiom ex delicto (= Scr.giur. 2. 
1948, 441, ex 1915-16); Marchi. BIDR 25 (1912), 29 
(1916) ; ConnL Mei Girard 1 (1912) ; idem. St Bonfante 

3 (1930) 41; G. Pacchkxn, Concetto e origine deffobblu 
gasione rom., Append. to the ItaL translation oi Savigny, 
Dat Obligationenrecht, 1912; P. De Francisd, Synallagma, 
Storia e dottrina dei contratti innominati, 1-2 (1913, 1916) ; 
Betti. St Pavia 1920; idem, AG 93 (1925) 272; Arangio- 
Ruiz, ilei CornU 1 (1926) 83; A. Hagentro m . Der rom. 
Obligationtbegrijf 1 (1927), 2 (1943); G. Segre. St Bon- 
fonte 3 (1930) 499; Biondi. ACSR 1931, 3, 251; Leifer, 
KrVj 26 (1933); G. L Lnrratto, Per un’ipoteti tolle 
origini e Ia natura delle obblig. rom., 1934; Lauria, SDHI 

4 (1938); Albertar», Stodi 3 (1936) 1; De Martino, 
SDHI 6 (1940) 132; L. Mailltt, Le theorie de Sckuld et 
Haftung en dr. rom., Thise Aix-en-Provence. 1944; Aran- 
gio-Rmx, Fsckr Wenger 2 (1945) 56; Pfluger, ZSS 65 
(1947) 121; G. Scia scia. Lineamenti dei sistema obliga¬ 
torio rom „ 1947; M. Kaser, Dat altrom. Int, 1949, 188; 
J. Macqueron, Cottrt de dr. rom. 2. Let obligationi 1949; 
F. Pastori, Pro filo dogmatico e ttorico deltobblig asione 
rom., 1951; BUeardi, StSen 63 (1951) 40; v. Liibtow, 
Betrachtnngen eum Gajaniichen Obligationentchema, 
ACIVer 3 (repr. 1951) 241; A. de la Cberalerie, Obter- 
vationt tur Ia clauification det obligationi ches Gaiut, 
ADO-RIDA 1 (1952) 379. 

Obligatio civilis Used in a double meaning: (a) 
an obligarion under tu civile as opposed to obliga¬ 
tioris recognized only bv the res honorarium (ob¬ 
ligatio praetoria, honoraria ) ; (b) an obligation suable 
bv an aedon (civil or praetorian) as opposed to an 
obligatio naturalis, not enforceable by an aedon at 
alL—See obucatio naturalis. 

Obligatio condicionalis. (Syn. sub condicione.) An 
obligation the existence of which depends upon the 
fuifillment of a condidon, The obligation does not 
exist undl the condidon is materialized. The legal 
situation became complicated when the debtor died 
in the meandme or when the thing eventually due 
perished. Such cases are dealt with in the sources, 
but the decisions are not unifonn.—See condicio. 
Vassalli. RISG 56 (1915) 195; Bohacek. AnPal 11 (1923) 
329; Sedcel-Lery, ZSS 47 (1927) 168; Riccobono. St 
Peracti 1925, 349; Beseler, TR 10 (1930) 233; Flume, 
TR 14 (1936) 19. 

Obligatio consensu contr a c ta . See consensus. 

Obligatio ex contractu. An obligation arising from 
a contract The obligatio is unilateial when only one 
of the contracting parties assumes an obligation (as, 
tg., in a mutuutn, a loan). Bilateral obligations 
arise when both parties assume retiprocal, but dif¬ 
ferent obligations.—See contractus, contractus 
innominati, and the entries dealing with the vari- 
ous contracts. 

Obligatio ex delicto (maleficio). An obligation aris¬ 
ing from a wrongdoing by which harm was done to 
a private person; see delictum, f u r t u m, rapina, 

INIURIA, DAMNUM INIURIA DATUM, LEX AQUILIA, 
ACTIONES POENALES.—InsL 4.1. 

Ferrifli, NDI 6. 657; V. Meltxl, Dic Obligation «m Zei- 
chen det Deliktt, 1909; E. Cotta, Le obbligasioni ex de¬ 


licto. 1909; F. De Vitteher, Eludet (1931) 255; F. Alber- 
tario, Studi 3 (1936) 88, 99; Lavaggi. SDHI 13-14. 1948. 
141. 

Obligatio honoraria. See obucatio civilis. 

E. Albertario, Studi 3 (1936) 3L 

Obligatio in solidum. See duo rei prom i t ten de 

Obligatio iudicati. See iudicatum. 

Obligatio litterarum (litteris co ntracta ). See lit¬ 
terarum OBUCATIO, NOMINA TRANSCRIPTICIA.— InsL 

321. 

Obligatio naturalis. An obligation, the fuifillment of 
which cannot be enforced by an action. The creditor 
has no means to compel the debtor to pav his debt 
Ant obligatio civilis. An obligatio naturalis, how- 
ever, was not deprived oi legal effeas among which 
the most important was that the pavmenr made by 
the debtor was valid and could not be claimed back 
by him through condictio indebiti because an obligatio 
naturalis was after ali a debitum (a debt) and not 
an indebitum. An obligatio naturalis could be the 
object of a novatio and a suretv ( fideiussor ) could 
guarantee the fuifillment thereoL Obligationes natu¬ 
rales were the obligations contracted by a skve (to- 
wards his master, another slave, or another person) 
or by a filius familias under patemal power (towards 
his pater familias or another filius familias under the 
same paternal power). A filius familias sued ior the 
repayment oi debt (a loan) could oppose an exceptio 
Senatusconsulti Macedoniam. New instances of ob¬ 
ligatio naturalis were added in later and Justinian’s 
law.—See donatio, senatusconsultum macedo- 
NIANUM. 

Gndenwitz, Fg Scktrmer 1900, 137; H. Siber. .Y.O, Leip- 
siger rechtswiti. Studien 11, 1925; Beseler, TR 8 (1928) 
319; Lauria, RISG 1 (1926) ; Vazny, St Bonfante 4 (1931) 
131; W. Flume, Studien mr Aksetsorietdt der rom. Burg- 
sckaftsstipulationen, 1932. 70; Albertario, St 3 (1936) 55; 
idem, SDHI 4 (1938) 529; Vtascfai. Concecione naturalis- 
tica, 1937, 121, 348; De Villa. StSae 17 (1939) 85. 185; 
18 (1940) 13; idem, Le usurae ex pacto, 1937; Di Mano. 
St Calitte 1 (1940) 75; Levy, Saturni law (Unio.' Sotre 
Dume Satural Law Proceedingt 2. 1949. 62 (= SDHI 15, 
1949, 15) ; G. E. Longo, SDHI 16 (1950) 86. 

Obligatio post mortem. An obligation which had to 
become effective after the death oi the promisor (e.g.. 
a stipulatio “post mortem meam " creating an ob- 
ligation on the part of the heir). Such a promise was 
not valid since according to an ancient rule “an 
obligation could not begin ( incipere = to come into 
existence) in the person of an heir” (Gaius 3.100). 
Justinian admitted such obligations. .An obligation 
“cum moriar” (= when I shall be dying), how- 
ever, was valid because it was held that the obligation 
referred to the Iast moment of the debtor’s life. See 

DIES MORTIS, MANDATUM POST MORTEM, STIPULATIO 
POST MORTEM, ADSTIPULATIO. 

Scbeltema, Reckttgeleerd Hagaxijn 57 (1938) 380; G. 
Segri, BIDR 32 (1922) 286; Solani. Ium 1 (1950) 49. 

Obligatio praetoria. See obligatio civilis. 
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Obligatio principalis. The obligadon of a prindpal 
as opposed to that of a surety, or the obligadon of a 
detendant which existed beiore litis contestatio as 
opposed to that after litis contestatio in a trial in 
which the creditor claimed the paymenL 

Obligatio quasi ex contractu. (I.e., quae quasi ex 
contractu nascitur = which arises as if from an 
agreement). An obligadon arising from a situa- 
don which resembles one originadng from a con- 
tract, but is not a contractual one because of the 
absence oi an accord between the pardes involved, 
as, e.g., in the case of negotiorum gestio, legatum 
per damnationem, the payment of a non-exisring 
debt (indebitum ). communio incidens, guardianship, 
etc.—Insu 327.—See obligatio. 

Riccobono, AnPal 3-4 (1917) 263. 

Obligado quasi ex delicto (maleficio). An obligadon 
arising from an illicit act which is not qualified as a 
delictum ( quasi ex delicto debere, teneri ) but which 
nevertheless creates a liability, at dmes even for an- 
other's doings. Instances oi such obiigadons are 
that oi a iudex qui litem suam facit, liability for 
dciecta. efusa. posita, suspensa from one’s house or 
dwellings (see actio de deiectis). —Inst. 4.5. 

G. A. Palatio. Obbligasioni quasi ex d., 1919; Y. Chas- 
taipnet. La notion de quasi delit, These Bordeaux, 1927. 

Obligatio re contracta. An obligadon which origi- 
nates irom a contract concluded re, i.e.. by handing 
over a thing to the future debtor.—See contractus, 

COMMODATUM. DEPOSITUM. MUTUUM, PIGNUS. 
Brasiello. St Bonfante 2 (1930) 541. 

Obligatio rei. See obligare rem. 

Obligatio verborum (verbis contracta). An obliga¬ 
don assumed through the pronundation oi solemn, 
prescribed words.—Inst. 3.15; D. 45.1.—See con¬ 
tractus, stipulatio, dictio dotis, iurata promis¬ 
sio LIBERTI. 

Obligationes mutuae. See mutuae petitiones. 

Obligatus. (With regar d to persons.) Bound by a 
contractual or delictual obligadon; with regard to 
things (ager, fundus, aedes, res, bona, fructus, etc.) 
= given as a pledge (pignus) to the creditor or 
hvpothecated (see hypotheca). —See obligare rem, 
OBLIGATIO. 

Obnoxius. One who is responsible for damages 
( damnum, noxa ) done to another; in a broader sense 
svn. with obligatus. With regard to criminal matters 
= one guilty of a crime ( obnoxius criminis ). 

Obnuntiatio. Higher magistrates used to give nor ice 
(obnuntiare) to plebeian tribunes of unfavorable 
celestial signs which were considered as a bad prog- 
nostic for popular assemblies convoked or already 
commenced. Consequently, the gathering had to be 
revoked or interrupted. 

W einitock, RE 17; Bouche-Ledercq, DS 1, 582. 

Obreptio. (From obrepere.) Surrepddous conceal- 
ing of true tacts in order to obtain an advantage, in 
particular, to provoke a favorable dedsion (rescript) 


of the emperor. The tenn subreptio (subrepere) has 
a similar meaning and refers rather to telling a false- 
hood for the same purpose. If one succeeded in 
obtaining an imperial rescript based on false allega¬ 
ri ons made by himselt, his adversary in the trial 
proves the untruth of the pertinent facts and the 
presence of an obreptio, which led to a dismissal of 
the plaindfTs daim. 

Obrogare legem (obrogatio legis). Repealing in part 
an exisring law bv the subsriturion of a new provision. 

Obscurus. Not dear, abstruse. Obscure expressi ons 
of will are to be interpreted in a way "which seems 
more likely or which mostly is being practised” (D. 
50.17.114). In the case ofundear terms used in a 
manumission of a slave, the interpretadon should be 
rather in iavor of his liberty. Svn. dubius, ambiguus. 
Obscuro loco natus — bora of low origin. 

Solazzi, SDHI 13-14 (1947-48) 276. 

Obsequium. A respectful behavior of a freedman 
towards his patron. There is no juristic definirion 
of obsequium, but it was taken to be customary (con¬ 
suetum). A transgression of this duty (use of vio- 
lence, audadty) exposed the freedman to the charge 
of ingradtude (see ingratus). A similar term is 
reverentia which was considered violated ii the freed¬ 
man sued his patron in court without permission of 
the competent magi strate.—D. 37.15; C. 6.6. 

C Cosendai, St sui liberti 1 (1948) 239. 

Observatio legis (legum). The observance of the 
law (laws).—See consuetudo fori. 

Observatio rerum. The control (custody) of another’s 
property. It is given to those who are put in pos- 
session of the debtor’s property; see missiones in 

POSSESSIONEM. 

Obses. A hostage. He can make a testament only 
with a*spedal permission. Killing a hostage is treated 
as high treason (crimen maiestatis). 

E. Vassanx, Des prisonniers de guerre et des otages en dr. 

rom., These Paris, 1890. 

Obsignare (obsignatio). To afiix a seal (to a written 
document, to a testament). Money in a sealed bag 
could be the objea of a deposit; the depositee had 
no right to use the money and was obligated to re¬ 
tura it in the same condirion as he received it. This 
kind of deposit oi money was used by a debtor when 
the creditor was absent or unable to accept the pay¬ 
ment; see depositio in aede. —See signum, signare. 

Radia, RE 17. 

Obstare. To impede, to be a hindrance. The term 
refers to prohibidons or obstades (obstaculum) re- 
sulting from legal provisions or from exceptions 
which may be opposed to a plainrifTs daim. Nihil 
obstat = nothing is in the way (there is no hin¬ 
drance). With this phrase the jurists used to 
strengthen their opinions and advices as not being 
opposed by the law. 

Obstringere rem (pignus). To give a thing as a 
pledge to a creditor. 
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Obstringi To be bound by an obligation (see obli- 
catio) ; obstringi actione (interdicto ) = to be ex* 
posed to, or to be sued by, a spedfic action (an 
interdict). 

Obtemperare. To obey. During a judidal proceed- 
ing obtemperare ius dicenti = to obey the orders of 
the jurisdictional magi strate. The praetorian Edict 
started with a secdon “if one did not obey the juris- 
dicdonal magistrate ( ius dicenti non obtempera¬ 
verit)" in which the praetor gTanted an action ( actio 
in factum ) against the recalcitrant party in a trial, 
both defendant and plaintiff. The aedon was of a 
penal nature, the disobedient party being condemned 
for die contempt of court to the tuli value of the 
object of lidgadon ( quanti ea res est). The edict 
applied primarily to munidpal ( municipia, coloniae, 
fora) courts which had not the necessary auxiliarv 
organa to enforce their orders.— Obtemperare is also 
used of the fulfillment of the testators wishes (ob¬ 
temperare voluntati) expressed in his testamenL— 
D. 2.3. 

Lenel, Edictum perpetuum, 3rd «d. 1927. 51. 

Obtentus. A pretext alleged in order to evade the 
fulfillment of one’s obligadon? Obtentu = under the 
pretext. In imperial constitutioni obtentu = with re* 
gard, in the face of. 

Obtinere. To obtain (an inheritance, possession, a 
magistracv) ; obtinere in a trial = to win the case.— 
See obtinuit. 

Obtinere legis vicem. See legis vicem obtinere. 

Obtingere. To accrue to a person (e.g., an inheri¬ 
tance), to fall to a person’s share when common prop- 
erty or an estate is divided. Syn. obvenire. 

Obtinuit. (Syn. placuit, receptum est.) It is (has 
been) held. The phrase refers mostly to the recep- 
don of a legal prindple. a juristic opinion or a legal 
custom, following the views of the jurists. judidal 
practice, or a common usage. Somedmes also the 
contrary opinion or prindple is mendoned which was 
overruled by that which “prevailed (praevaluit).” 
Placuit often refers to an opinion of the jurists. 

A. B. Schwarz, ZSS 69 (1952) 364. 

Obvagulado. According to the Twelre Tables one 
could force a stubborn witness who refused to testify 
on an act in which he had partidpated as a witness, 
by summoning him publicly (obvagulatum ire) be- 
fore his house, to appear before court as a witness. 
Such a spectacular summons, if not jusdfied. was 
regarded a personal insuit (convicium) s in ce the 
refusal of tesdmony by a person who was requested 
to witness an act, was considered a dishonest aedon. 
—See INTESTABILIS. 

Hnvelin, DS 4; Radia, RE 17, 1747; Mamimen. Jur. 

Sekriften 3 (1907, er 1844) 507. 

Obvenire. See obtingere. 

Obventiones. Proceeds, profits (distinguished from 
natural products, fructus), income in rents from the 
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lease of a house or a ship (obventiones ex aedificiis, 
ex nave). 

Occasio. An event, a happening (a marriage, an in¬ 
heritance) from which (ex occasione) one acquires 
or expects to acquire some gain. Occasio usuca¬ 
piendi = a situarion which affords the possibility of 

USUCAPIO. 

Occasus solis. See solis occasus. 

Occentare. To write or to redte a slanderous poem 
(carmen famosum) ; to affect by witchcraft or sorcery. 
Brecbt, RE 17; F. Bcctanam. Zauberei wtd Reckt in Romt 
Frihseit, 1928; Hendridoea. ClPhUol 20 (1925) 289; 
Liadsay, Aid. 44 (1949) 240 ; R. E. Stnitfa. Cl Quarteriy 
44 (1951) 169. 

Occultare (occultatio). To conceal a person (a crimi- 
nal) ; se occultare — to hide oneself to evade sum¬ 
mons into court. Syn. latitare. —C. 9.39. 

Occultator. A Uder, a concealer (of thieves, of stolen 
goods or of a deserter).—C. 12.45. 

Occupantis melior condicio est. “He who holds a 
thing is in a better position” (D. 9.4.14 pr.). The 
rule refers to the better procedural situadon of the 
holder of a thing when other persons daim the same 
thing. When several persons sue the same defendant 
by actiones noxales or actiones de peculio, the claim- 
ant who first obtained a favo rabie judgment was in 
a better situadon than the other daimants since his 
daim was first satisned by noxae deditio or from the 
peculium. 

A. Biscardi. II dogma delta collisione alia luce dei dir. rem. , 
1935, 115. 

Occupatio. A profession, employment, both dvil and 
military. 

Occupatio. A mode of acquisition ot ownership by 
taking possession of a thing which does not belong 
to anybody (see res nuluus) and is capable of 
being in private ownership. Among such things are 
in the first place animals caught by hunting or fish- 
ing, things found on the seashore, things abandoned 
by their owner, and the like.—See venatio, piscatio, 

DERELICTIO, INSULA IN FLUMINE NATA, and the fol- 
lowing items. 

Kaser, RE SuppL 7; Beauchet. DS 4; Romano, Q. deile 
res derelictae, AnCam 4 (1930). 

Occupatio a fisco. The seizure of private propertv 
by die fise dther for debts due (in particular by tax- 
farmers, see publicani) or as a penal tv in criminal 
matters. 

Occupatio rarum hostilium. (Called in literature 
occupatio bellica.) In addition to die occupadon 
of the enemy’s land after a victorious war (see ager 
occupatorius) , things bdonging to the enemy used 
to be seized in war time. When taken by* a common 
action of the army as a booty (see praeda), they 
becaxne property of the Roman state, but, when seized 
during an isolated enterprise of a soldier, they became 
his property. Occupadon of immovables was ex- 
duded from such kind of acquisition of private owner¬ 
ship, since they were always acquired for the state. 
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Kaser, RE Suppi. 7, 686; Beauchet, DS 4, 143; J. Bray, 
Euai sur It droit penal militairs det Rom., 1894, 126; De 
Frandsd, AVen 82 (1923) 967; Vogel, ZSS 66 (1948) 
394. 

Occurrere. To help one by a procedural or another 
legal measure. 

Octava. A spedal tax of one-eighth (1per cent) 
of the value of the merchandise imposed on sales on 
a market 

Millet, Alci Glots 1932, 615. 

Octavenus. A Roman jurist of the late first century 
ait er Christ. 

Berger, RE 17, 1787; Ferrim, Opere 2 (1929, ex 1887) 
113. 

Octaviana formula. See metus. 

Octo viri. A group ot eight funcdonaries in the earlier 
organization of munidpal administration. They had 
no jurisidictional power. 

Rudolph, RE 17; idem, Stadt und Staat tm rom. Italien, 
1935, 66; E. Manni, Per la storia dei municipii, 1947, 141. 

Odofredus. A renowned postglossator in the thir- 
teenth century (died in 1265).—See glossatokes. 
Kuttner, XDI 9. 

Oeconomus ecclesiae. An administrator of Church 
property, assistant of the bishop in administrative 
matters. He aaed also as dispensator pauperum (= 
the guardian of the poor).—See reverentissimus. 

Offendere. To offend, to insuit. An offense (offensa) 
comxnitted by a slave against his master was punished 
by the iatter.—See iniuria. 

O/tendere legem (legi). To violate, to commit a 
breach of a legal enactment (a statute, an edict, a 
senatusconsultum ). 

Offensa. See offendere. 

Offerre. To make an offer. Offerre pecuniam = to 
offer the payment oi a debt; offerre satisdationem, 
cautionem = to offer a securitv.—See rus offerendae 

PECUNIAE, OBLATIO. 

Offerre iusiurandum. (Deferre iusiurandum.) See 
IUSIURANDUM NECESSARIUM. 

Offerre se liti. See un se offerre. 

Officere lumini. See servitus ne lumini officiatur. 

Officiales. Offidals of a lower grade in the imperial 
administration (clerks, assistants, even workmen), 
mostlv ireedmen and slaves.—C. 12.47. 

Boak, RE 17, 2049; Lecrivain. DS 4. 

Officinatores monetae. Offidals of the imperial mint, 
mostly freedmen.—See nummularius, moneta. 

Vhnngfaoff, RE 17, 2043. 

Officium. A moral duty originating in family rela¬ 
ti onship or friendship (officium amicitiae) ; a duty 
connected with the defense of another’s interests 
(officium tutoris, curatoris, advocationis). In public 
law officium denotes the offidal duties of any person 
employed in public Service as well as the office fbu- 
reau) of a magi strate together with its personnel. 
The term is applied also to provindal offices and of¬ 
fidals, in particular to the provindal governors. The 


first books of the Digest and of the Code contain a 
large number of tities dealing with the duties oi vari- 
ous imperial offidals in Rome and the provinces. 
Several jurists (Venuleius, Ulpian, Paul, Macer, 
Arcadius Charisius) wrote monographs "De officio” 
(= On the duties) of higher goveramental offidals. 
—Ex officio = by virtue of one’s offidal duties. In 
officio alicuius esse = to be employed in one's Services. 
—InsL 4.17; D. 1.10-22; C. 1.40; 43-46; 48; 11.39. 

—See MAGISTER OFFICIORUM. 

Boak, RE 17; E. Beroen, De vi atque usu "Vocabuli o., 
Diss. Breslau, 1930. 

Officium admissionum. See admissiones. 

Officium iudids. The complex of legal and customary 
rules (mos indiciorum, usus fori) which the private 
judge (iudex) had to observe in his judidal acti vity 
in addition to the binding instructions of the formula 
imposed on him. Svn. officium indicantis, officium 
arbitri. “What a judge has done which does not 
pertain to his duties, is not valid” (D. 50.17.170).— 
See usurae quae officio iudicis praestantur. 

Officium ius dicentis. Comprises ali rights and duties 
within the competence of a judidal magistrate. The 
term refers in the first place to the praetor (officium 
praetoris).—D. 1.14; C. 1J9. 

Officium palatinum. An office in the imperial resi- 
dence. The officia palatino became in the later Em- 
pire state offices. Thdr number increased consid- 
erably in the course of time and thdr holders enjoyed 
manifold privileges. Princeps officii = the head of 
an officium palatinum. —See palatini. 

Officium pietatis. See pietas. 

Officium praetoris. See officium ius dicentis. 

Officium virile. Duties, Services accomplished by men 
(munera virilia) from which women were exempt. 
An officium virile was representing another in a trial, 
guardianship, curatorship, and the like.—See mu¬ 
nera. 

O filius, Aulus. A jurist of the last century of the 
Republic. He was a disaple of Servius Stilpidus 
Rufus and the atithor of the first commentary on the 
praetorian Edict. 

Munzer, RE 17, 2040. 

Olim. Once, formerly. Through olim jurists allude 
to earlier law to which they oppose the law being in 
force in their own times (nunc, hodie, temporibus 
nostris = nowadays, in our times). 

Omissum legibus. What has been neglected in statutes 
(laws). “What has been omitted in the laws, will 
not be neglected by the consdence of those who render 
judgments" (D. 22.5.13). 

Omittere. To fail to fulfill one’s duty, or not to exerdse 
one’s right, e.g., to neglect the formal acceptance of 
an inheritance or. the request of a bonorum possessio, 
to fail to bring a suit in due time. In certain cases 
the failure to make use of one’s right might cause 
its loss (see non usus). D. 29.2. 

Home, Fg Rickard Sckmidt 1 (1932) 3. 
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Omittere. (In a testamenL) To omit a person in a 
last will by neither instituting him as an heir nor 
disinheridng him. Syn. praeterire. 

Omnem. A constitution of the emperor Jusrinian con- 
ceming the organizadon of legal studies. It was 
addressed to the teachers of law and issued on the 
saxne day as the Digest (December 16, a.d. 533). 
Omnem is the first word of the enactment.—See 

DIGESTA IUSTINIANI. 

Omnes. Ali men, the whole people (populus). —See 
res communes omnium. Omnes often refers to aO 
jurists (e.g., inter omnes constat, see constat). 

Omnes (omnia). In certain phrases, as per omnia (= 
in every respect), in omnibus casibus ( = in any case), 
omnes omnino (= ali throughout), omnimodo (= at 
any rate), the word occurs irequently in interpolated 
sentences as an expression of the tendency of Jus¬ 
tiniani collaborators toward generalizadons. 

Gummeri-Gtati, Indice* (1927) 63; idem, Fsckr Kosckaker 
1 (1939) 144. 

O mni» iudicis absolutoria sunt. See absolutorius. 

Omnimodo. By ali means, at any rate.—See omnes. 
Guarseri-Gtati, Indic? (1927) 62. 

Omnino. (Combined with omnes, omnia.) See 
OMNES. 

Onera hereditatis. Debts, liens, taxes, and ali kinds 
of charges by which an escate is encumbered. 

Onera matrimonii. Expenses connected with the com- 
mon life of married persons. "There should be 
dowry where there are burdens of marriage*’ (D. 
23.3.56.1).—See dos, farapherna. 

Albertario, Sindi 1 (1933) 295; Wolff, ZSS 53 (1932) 
360; Danant, RHD 22 (1943) 34. 

Onerare libertatem. To aggravate the liberty of a 
free dman by imposing on him at the manumission 
heavy dudes exceeding the nonnal obligations of a 
freedman towards his patron (libertatis onerandae 
causa imposita). A stipulat ion of the freedman, as- 
s uming such obligations in the event that he offended 
his patron, was void for the reason that he would 
alwavs have lived in fear of being forced to pav the 
penalty (metu exactionis) . However, a promi se made 
by a slave to pay the patron a certain sum as a com¬ 
pensati on for the manumission, and repeated by him 
after he was freed, was not regarded as a promise 
libertatis onerandae causa. 

C Astoul. Det charges impesies par le moitre i Ia liberti, 
Thise Paris. 1890; Albertario, Stndi 3 (1936) 397; C 
Sindi tui liberti 1 (1948) 91 

Onerari. To be burdened with debts and other charges 
or expenses. The term is applied primarily to an 
heir on whom the payment of legari es and fidei¬ 
commissa was izhposed. Hence onerosa hereditas an 
inheritance encumbered with excessive debts and 
legaries. 

Oneratus. See honoratus, onerari. 

Onerosa hereditas. See onera hereditatis, onerari. 


Onus. See onera, caduca, actio oneris aversi, ser¬ 
vitus ONERIS FERENDI. 

Onus probandi. The burden of the proof.—See pro¬ 
batio. 

Levy, lura 3 (19S2) 171. 

Ope consilio. By aid and counseL The phrase is 
applied in criminal matters with reierence to ali 
kinds of accessories who help another in committing 
a crime. It occurs in connection with crimes against 
the state or the emperor, with adultery and, in the 
field of private delicta, with the theft. In the for¬ 
mula of actio furti the two words were attariied to 
the name of the defendant whether he was the Prin¬ 
cipal thiei or an accessorv. In the first case the 
words covered the doing of the thiei himself (acdng 
with design. intention, see consiuum), in the second 
case they referred to abettors and insdgators. Ope 
means physical help, consilio means no simple ad vice, 
but instrucdng and encouraging. “He who persuades 
and impels another to commit a theft and instructs 
him with advice, is held to give a consilium, one who 
gives him assistance and help in taldng away the 
goods is acdng ope ” (D. 47.2.50.1). 

M. Cohn, Beitrage sur Bearbeihtng des rom. R„ 1880. 10; 

R. Balougditch, Stude sur le compliciti e* dr. pinei rom., 

1920, 44. 

Ope exceptionis. Through an exceptio. Svn. per ex¬ 
ceptionem. AnL ipso iure. The phrase is used to 
indicate that the defendant had to oppose an exceptio 
in order to repeal the plainrifFs claim.—See exceptio, 
compensatio. 

Opera publica. Public construcuons, such as buildings, 
bridges, harbors. roads. They were under the super- 
vision of the censors (see censores), or special func- 
donaries who from the dme of Augustus had the 
tide of curatores and depended upon the praefectus 
urbi. —D. 50.10; C. 8.11(12).—See procuratores 

OPERUM PUBLICORUM, EXACTOR. 

Lengle, RE 18; Humbert, DS 4; E. De Rnfgiera, Lo Stato 

e le opere pubbliche m Roma antica, 1925. 

Operae. (Pl.; rarely used in sing. opera.) Labor in 
ali its manifestationi, both manual and intellectual. 
Syn. labor (from the fourth post-Chrisdan century). 
Operae applies also to the work of animals (operae 
iumenti). Operas praestare = to render Services. 
To acquire ex operis (or operis) = by one's work; 
the phrase is opposed to acquisidons ex re = by 
means (money) taken from ones property.—See 
locatio conductio opexarum, and the following 
items. 

F. De Robertis, Rapporti di lavoro, 1946, 11 

Operae animalium. The right to use another’s beasts 
of burden. Such right was a personal servitude (usus 
iumenti, pecoris, ovium), ustiallv lett by a legacy. 
It was periiaps a creadon of the later (Justinian*s?) 
law. 

G. Grosso. Uso, abitasione, 1939,121 
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Operae diurnae. Services (work) to be deme in day- 
dme. 

Operae fabriles. Labor done by proiessional craits- 
men (fabri). 

Minei*, ZSS 23 (1902); C Coientini, St tui liberti 1 
(1948) 125. 

Operae liberales. (Termed also artes liberales, in¬ 
genuae.) Services rendered by persons exercising a 
proiession worthy of a free (liber) man, primarily 
imellectuals (lawyers, physidans, architects, land- 
surveyors, etc.). The operae liberales could not be 
the object of contract of hire (locatio conductio ope¬ 
rarum). But payment for such Services could be 
daimed through proceedings of cognitio extra ordi¬ 
nem. Ant. operae illiberales (tenn unknown in the 
sources, but used in modera literature).—See hono¬ 
rarium, studia liberalia. 

Heidrich. lhJb 88 (1940) 142; Siber, ibid. 161; M. Bohard, 
Let eontrats des Services gratuite, 1941, 9. 

Operae liberti. Services rendered by a frecd m a n to 
his patron. The duties assumed by the freedman 
could not be sued for by an action (obligatio natura¬ 
lis) unless he promised his operae under oath (see 
iurata promissio liberti ) or through a stipulatio 
operarum. —D. 38.1; C.6.3.—See onerare liberta¬ 
tem. 

Lecrivain, DS 3, 1215; G. Segre, StSen 23 (1906) 313; 
Thelohan. Et Girard 1 (1912) ; Biondi, AnPer 28 (1914) ; 
M. Cherrier, Du servient promissoire, These Dijon, 1921, 
153; O. LoieL Edictum perp .* (1927) 338; J. Lambert, 
Operae liberti, 1934: Gifiard. RHD 1“ (1938) 92; Lavaggi, 
Successione dei liberi patroni ncllc opere dei liberti, SDH1 
11 (1945 ) 236; E. Albmario, Studi 4 (1946) 3, 13; C 
Cosentmi, St tui liberti 1 (1948) 103, 2 (1950). 

Operae officiales. Services of personal nature due by 
a freedman to his patron, such as to accompany him, 
to travel with him, to administer his affairs, and 
the like. 

Mineis. ZSS 23 (1902) 143; C Cosendui, St tui liberti 
1 (1948) 125. 

Operae quae locari solent. See locatio conductio 

OPERARUM. 

Operae servorum. (As a personal servitude.) The 
right to use the Services or labor of another’s slave. 
Svn. usus servi. Such right used to be bequeathed 
by a legacy.—D. 77; 33 2. 

Gcogna. FU 31 (1906); G. Grosso, Usa, abitasione, opere 
dei servi, 1939, 121. 

Operarius. A workman, one who renders subordinate 
Services. —See mercennarius. 

Operis novi nuntiatio (denuntiatio). A protestation 
by the owner of an immovable (is qui nuntiat) against 
a neighbor stardng a new construction (opus novum) 
on his realty which might prevent the former from 
the use of his property. A nuntiatio is justified when 
the objector acted to defend his right, to prevent a 
damage which might be caused by the opus novum, 
or when the construction endangered the use oi a 
public place or road. In the last instance any Roman 
tidzen was entitled to protest; in other cases, only 


the owner whose property was exposed to damages, 
the beneficiary of a servitude, or one who held the 
land on a right similar to ownership (an emphyteuta, 
a superficiarius). He to whom the protesting notice 
was given (is cui nuntiatum est) was bound to cease 
the construction or to give the objector security to 
the effect that he would not suffer any damages or 
that the former state would be restored (satisdatio 
de opere restituendo). Ii he failed to give such 
security, the objector might request an interdict 
(interdictum ex operis novi nuntiatione, named in 
literature interdictum demolitorium) by which the 
praetor ordered the demolidon of what had been 
constructed. A refusal to comply with the interdict 
led to a normal trial (see interdictum). The 
builder of the opus novum had another remedv to 
evade the prohibidon resulting from the nuntiatio. 
He might ask the praetor for the annulment of the 
operis novi nuntiatio (remissio operis novi nuntia¬ 
tionis) if he could prove that the objector had no 
right to oppose the projected c on s truction. The 
operis novi nuntiatio was refonned by Justinian and 
various innovadons were introduced through inter - 
polations performed by the compilers on dassical 
texts leaving, however, some details in obscurity.— 
D. 39.1.—See patientiam praestare, demolitio. 
Berger, RE 9, 1670; 18; Hutnbert, DS 4; Bruno, ND1 
4, 713; Martia Et Girard 1 (1912) 123; R. Henle, Unus 
casus, 1915, 406; Niedenneyer, St Riecabono 1 (1936) 
253; Branca. SDH1 7 (1941) 313; idem, AnTriest 12 
(1941) 96, 128, 156; M. David, Et sur Tmierdit quod vi 
aut clam, AvnUvia Lyon 3. ser. 10 (1947) 31; Gioffredi, 
SDH1 13-14 (1947/8) 93; Berger, lura, 1 (1950) 102, 
117; Cosendni, AnCai 4 (1949-50) 297. 

Opinator. See opinio. 

Opifex. A workman, an artisan. 

G. Kuha De opificum Rom. condicione. Diss. Halle, 1910. 
Opinio. (In administradve law.) An esdmadon of a 
provincia! landed property (in the later Empire) for 
the assessment of the import in cora to be delivered 
by the landowner for the army. Opinatores = of- 
firials charged with the evaluadon and collecrion oi 
such cora contributions. 

Cagnat, DS 4. 

Opiniones. Opinions on legal quesdons, expressed in 
responsa or elsewhere. There is only one work 
known under the title Opiniones which was excerpted 
for the Digest, namely, by Ulpian (in six books). 
The collecdon oi Ulpian “Opinions” was perhaps 
compiled in postdassical times. 

Jor*. RE 5, 1450 (na 12); G. Rotandi, Seritti giur. 1 
(1922) 453; F. Scfaolx, History of R. legal Science, 1946, 
182. 

Oportere. A legal obligauon recognized and sanctioned 
by the ius civile. The verb appears in the intentio 
of the procedural formula in actiones in personam 
and is there connected with another verb which de¬ 
scribes the nature of the defendant’s obligadon: dare 
(= to give), dare facere (= to do), damnum decidere 
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(=to indemniry), pratstart (= to perform) opor¬ 
tere. Oportere occurs also only in the so-called 
actiones in ius conceptae; see formula in ius con¬ 
cepta, OBLIGATIO. 

Paoli, Rev. des it latius, IS (1937) 326; KunkfJ, Fschr 
Koschaktr 2 (1939) 4. 

Oppidum. A town (originally any place surrounded 
by walls). The tenn was later replaced, usually by 
municipium. 

Kornemann, RE 18. 

Opponere. To oppose. The tenn refers primarily to 
exceptions ( opponere exceptionem) which the de¬ 
fendant opposed to the plaintifFs claim; see exceptio. 
It is also applied to counterclaims by which the de¬ 
fendant repeals the plaintifFs dexnand, as e.g., op¬ 
ponere compensationem. —See compensatio. 

Opprobrium. An ignominious, disgracetul doing. 
Syn. probrum. “Some doings are ignominious by 
nature, as theft or adultery, some by the customs of 
the country” (D. 50.16.42), as, ug., bad management 
of a ward's affairs by his guardian, iollowed by a 
condemnadon in actio tutelae. 

Optimates. A politica! group ("the best ones, the 
aristocrats) composed of wealthy and influendal sena- 
tors and senatorial families in the later Republic who 
controlled the public adminis tradon and finances as 
an oligarchy, eager to defend their privileged, monopo- 
listic posidon against the opposing group, the popu¬ 
lares who fought for the extension of the polidcal 
rights of the people and Ae defense of its interes ts. 
The two groups were not polidcal parties but assem- 
blages of ambidous individuals and families struggling 
incessantly for the defense of the interests of their 
own and their members. 

Strasbnrger, RE 18; L. R. Taylor, Party politice in the 
age of Caesar (Los Angeics, 1949) 11. 

Optare. See optio. 

Optimo i ure (optima lege). Refers to persons and 
things, free from legal restricdons and charges. A 
person optimo iure is one who has full legal capacity. 
A land optimo iure indicates a real property free from 
private charges (servitudes, pledge) and from taxes 
and public burdens as welL—See lex texentia. 
Kubler, RE 18. 772; Cia pes soni. St Bonfante 3 (1930) 661; 
Besder, St Albertoni 1 (1933) 432; Kaser, ZSS 61 (1941) 
25. 

Optimus (princeps). An attribute ("the best") given 
to the reigning emperor ( optimus princeps noster), 
somedmes enhanced by the addidon of maximus (op¬ 
timus maximusque princeps noster). 

Optimus maximus. Tbese words were usually added 
in sales or legaries of immovables (e.g., fundus uti 
optimus maximusque) to indicate the legal and factual 
condidons of Ae land or building. Through Ai» 
clause a seller assumed Ae liability that the immov- 
able was free from easements ( optimus ) and had Ae 
sire af&nned by him (maximus). 

Kubler, RE 18, 803; E. Rabd. Haftung des Verkaufers 
fur Sfangel tm Recht, 1912, 92. 


[trans, amer, mu soc. 

Optinere, optingere. See obtinere, obtingere. 

Optio. A ride of military and avii officials. In the 
army optio = a substitute of a centurio. There were 
also optiones in specific military Services as well as 
m Ae civil administradon, as, for instance, in the 
staff of Ae praefectus urbi. Optio was the leading 
offiriai in Ae imperia! mint 

Lammert RE 18; Vittinghoff, RE 17, 2044. 

Opdo. A selection. Syn. electio. A selection between 
two or more things could be granted Ae legatee 
in a testament (see legatum optionis) or established 
in an agreement in behalf of a contractual party, as, 
e.g., in a sdpuladon to give either the sia ve Stichus 
or Pamphilus.—See optio servi. 

Optio legata. See legatum optionis. —D. 33.5. 

Optio servi. The election of a slave. It was granted 
. a legatee as Ae right to select one slave among Aose 
who belonged to Ae estate. The legatee had the 
choice also when “a slave” was generally bequeathed 
wiAout any precise indicarion, and Aere were sev¬ 
era! slaves in Ae estate. If Ae testator Ad not fix 
a date for Ae choice, the heir might ask Ae praetor 
to setde a term. Non-execudon of Ae selection by 
Ae legatee within Ae term fixed resulted in Ae loss 
of the right and Ae heir might offer Ae legatee a 
slave of his own choice. — See legatum optionis. 

Opdo tutoris. The choice of a guardian (tutor). A 
husband under whose power (see manus) his wiie 
was, could in his testament dispose that she might 
freely choose her guardian. The guardian appointed 
at Ae widow’s request = tutor optivus. The perti¬ 
nent disposidon of the husband could not be restricted 
bv Ae addition of a condition. —tutela mulierum. 

' Sacbers, RE 7 A, 1592. 

Opus. See locatio conductio operis, adprobare, 

INTERDICTUM QUOD VI AUT CLAM. 

Opus metalli. See metallum. 

Opus novum. See operis novi nuntiatio. 

Opus publicum. See opera publica, inscribere 
OPERE PUBLICO. 

Opus publicum. (In criminal law.) Forced labor on 
a public construcrion or a public work as a punish- 
ment for crimes (damnatio in opus publicum) com¬ 
mi tted by persons of Ae lower classes oi Ae popula¬ 
ti on. Woriring in an opus publicum comprised the 
construcrion or restoration of roads, deaning of 
sewers, Service in public baths, bakeries, weaving- 
mills (for women) and Ae like. Condemnadon for 
lifedme involved loss of Roman ddzenship; in oAer 
cases Ae status of Ae condemned .person remained 
unchanged. 

Lengle, RE 18, 828; Lteivain, DS 4; Brasidlo, Repres- 
sione penale, 1937, 361. 

Oraculum. An imperial enactment (in Ae language 
of Ae imperial chancery of Ae later Empire). 

Orare causam. See causas dicere, causam perorare. 

Oratio (principis in senatu). A speech of Ae em¬ 
peror made in Ae senate by himself or by his repre- 
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senative (a quaestor ) in order to propose a sena¬ 
tusconsultum which alone became the law. This 
procedure was observed in the first century of the 
Prindpate alongside the other form oi proposing se¬ 
natusconsulta by high magistrates. From the time 
of Hadrian the proposals of magistrates feli into 
disuse and the emperor's discourse in the senate, even 
made by his representative in his absence, became the 
normal way leading to a senatusconsultum. The em- 
peror’s proposal was approved by the Senate without 
discussion; the approval became a simple formality. 
Hence oratio principis as a technical term replaced 
that of senatusconsultum which riom the end of the 
second century was applied only to earlier senatus¬ 
consulta. Thus, in the last aualysis, the oratio prin¬ 
cipio turried out to be an imperial law, promulgated 
in the senate. For more imponant orationes, see the 
following items.—See constitutiones principum. 
Radin. RE 18; Pottier, DS 4; Orestano, NDl 9; Volterra, 
ND1 12. 29; Cuq. Le consilium principis, Memoires Acad. 
Insc. et Belles Lettrcs, Ser. I, v. 9 (1884) 424. 

Oratio (orationes) Claudii. (On recuperatores, and 
cm accusatores in criminal matters, a_d. 42-51). The 
oration of the Emperor Claudius (there may have 
been two orations), confirmed by a decree of the 
senate, set the age of twenty-five completed years for 
recuperatores, and declared guilty of calumnia those 
accusers in a criminal trial who without anv just 
reason abandoned an accusation in a trial already in 
course.—See accusatio, senatusconsultum tur- 
piixianum. calumnia. 

Edhions: in ali eollections oi Fontes (see General Bibi., 
Ch. XII), the most recent in Riccobono, FIR 1’, no. 44 
(Bibi.); L. Mitteis, Grundsuge uni Chrestomathie der 
Papyruskunde 2. 2 (1912) no. 370; Stroux, SbMunch 
1929, fasc 3.—Woess, ZSS 51 (1931) 336. 

Oratio Hadriani. Prohibited an appeal from the ded- 
sions oi the senate to the emperor. 

Oratio Hadriani. (On fideicommissa.) Confirmed by 
a senatusconsultum, ordained that a fidei commissum 
left to peregrines be confiscated by the fise. 

Oratio Marci (On appellatio.) The Emperor 
Marcus Aurelius ordered that ternis fixed for appel¬ 
latio had to be reckoned as tempus utile. 

Oratio Marci On crimen expilatae hereditatis. —See 

CSIMEN EXPILATAE H EXEDIT ATI S. 

Oratio Marci (On in rus vocatio.) Prohibited 
from summoning one’s adversary into court during 
the harvest ( messis) or vintage ( vindemiae ) except 
in urgent cases, as, for instance, when the plaintiff 
would lose his action through the lapse of time. 

Oratio Marci (Of the Emperor Marcus Aurelius.) 
Admitted children to intestate succession of their 
m other.—See senatusconsultum orfitianum. 

Oratio Marci (Of the Emperor Marcus Aurelius.) 
Protected slaves manumitted in’a testament of their 
master who had been assassinated. According to 
senatusconsultum silanianum in such a case the 
testam ent could not be opened (see apertura testa¬ 


menti) before the discovery oi the murderer. The 
oratio settled that, if a slave was manumitted in the 
testament, his child bom in the meanrime, i.e., before 
the opening of the will, was free, and profits which 
would have come to the slave if he were freed imme- 
diately after the testator’s death, belonged to him 
although the testament entered in force much later. 

Oratio Marci (Of the Emperor Marcus Aurelius.) 
On confessio in iure. The contents oi this oratio is 
not quite ciear; it is mentioned in connection with 
CONFESSIO IN IURE. 

Giffard, RHD 29 (1905) 449; W. Puscbel, Confessus pro 
indicato est, 1924, 156; Wlassak, Konfessio, SbMunch 
1934. 42 

Oratio Marci (Of the Emperor Marcus Aurelius.) 
On marriages, forbade maniage between a sena¬ 
tori daughter and a freedman, and between a tutor 
(or curator ) and his ward. In a monograph of 
Paul the latter prohibition appears as introduced by 
an oratio "divorum Marci et Commodi " (of the late 
Emperors Marcus and Commodus). 

Oratio Marci (On transacnons concerning alimony.) 
Ordered that they had to be confirmed by the praetor. 

Oratio principis. See oratio. 

Oratio Severi (Of aj>. 195.) Prohibited tutors (and 
curators?) from alienating or pledging real property 
of their wards unless the transacti on was allowed by 
the praetor. 

Sachers, RE 7 A, 1550; G. Kuttner, Fschr Martits 1911. 
247; Peters, ZSS 32 (1911) 299; E. Albertario, Studi 1 
(1933) 477; Brasiello, St Solasti 1948, 691; idem, R1DA 
' 4 (= Mei De Visscher 3, 1950) 204. 

Oratio Severi et Caracallae. Concerning donations 
between husband and wiie, see donatio inter virum 

ET UXOREM. 

Orator. (In judidal proceedings.) One who assists 
a party to a cavi! trial by advice and speech both 
before the magistrate (in iure) and the judge ( apud 
iudicem), or who defends the accused in a criminal 
trial. See advocatus, patronus causae. Although 
trained in law, the orator needed the help of a pro- 
fessional jurist in a difncult case; in particular in dvil 
matters such help in the first stage of the trial before 
the praetor might be necessary to write down the 
formula and its complicated parts or when a new 
kind of action was requested. Therefore the activity 
of the orator as an assistant of the party has to be 
distinguished from that of the jurists. See iurispru- 
dentta. So me lawyers combined both protessions, 
but instances of a transition from one profession to 
the other are also known. Under the Prindpate the 
two professions are neatly separated. In the second 
sage of a dvil trial before the private judge the 
eloquence of the orator might ex erase a greater in- 
fluence on the final deasion since the proceedings were 
dosed after a recapitulation of the legal arguments 
and the results of the proois by the represenUtives 
of the parties. Rhetoric had an important role in 
judidal oratorship inasmuch as the rhetoridans in 
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their capacity as teachers dealt with legal problems on 
the grottnd of real or ficutious cases.—See rhetores 

(Bibi.), CAUSAM PERORARE, CAUSAS DICERE. 
Himmdschein. Symb. Frib. Lenti, 1931, 373; Stdnwenter, 
ZSS 65 (1947) 106; J. Stroux, Rom. Rechtswiuenschaff 
und Rketorik, Potsdam, 1949; F. Schuli, History of R. 
legal eeience, 1946, 108. 

Orbi. Married persons who have no children.—See 
LEX IULIA DE MARITANDIS ORDINIBUS, SENATUSCON¬ 
SULTUM MEMMIANUM. 

Orbis Romanus. The Roman Empire. 

J. Voft OJi. Zur Terminologie dee rom. Imperialis mus, 
1922. 

Orcinus libertus. See ubertus orcinus. 

Orbitas. The state of being married and childless. 
See orbi. In imperial constitutions orbitas means the 
loss of either a diild or a parent.—C. 8-57. 

Ordinare. (In the language of the imperial chancery.) 
To appoint (a tutor, a curator, a procurator). 

Ordinare iudidum (ordinatio iudidi). Comprises the 
whole acti vi ty of the magistrate (the praetor ) in the 
proceedings f» iurt in a civil trial.—See the follow- 
ing item. 

Holder, ZSS 24 (1903) 201; Lend, ibid. 335. 

Ordinare litem (ordinatio litis). Apparently a spedal 
act in a trial conceming the status of a person as a 
free man (causa liberalis), in particular of a defender 
of the liberty of the person involved and the acceptance 
of a security (cautio) offered bv him. The act is of 
importance since arter litis ordinatio (lite ordinata) 
the person whose liberty was under examination was 
considered free until the final dedsion was rendered. 
With regard to other trials the phrase ordinare litem 
seems to be of postdassical origin.—See causa ube- 

RALIS, ADSERTIO. 

Wlassak, ZSS 26 (190S) 395; Partieh, ZSS 31 (1910) 
424; M. Nicolao, Causa liberalis. 1933, 116. 

Ordinare testamentum (ordinatio testamenti). To 
make a testamenL Ordinare refers also to codidls. 
—InsL 2.10; 623. 

Ordinarius. Normal, regular. 'With reference to pro- 
cedural institutions ordinarius indicates ali those 
which are connected with the normal organizadon 
of the courts and the procedure before them (ordo 
indiciorum). Ant. extra ordinem, extraordinarius. 
With regard to offidals and offices a disdncdon is 
made between dignitates ordinariae (offidals in acdve 
Service) and dignitates honorariae which are only 
honorific udes.—See iudex ordinarius, rus ordi¬ 
narium, IUDICIA EXTRAORDINARIA, HONORARII. 

Bom, RE 18. 

Ordo. Generally means a sequence, an order or rather 
a right order. Hence ordine = in a proper order. 
In the law of successions ordo refers to the order in 
which a group (a dass) of successors under praetorian 
law (bonorum possessores) are admitted to the in- 
heritance, see bonorum possessio int es t a ti, edic¬ 
tum successorium. — Ordo is also the order in which 


ddzens are called to fulfill public Services (munero). 
—See the following items. 

Kubler, RE 18; Sachen. RE SuppL 7, 792. 

Ordo. (With reference to a group of persons.) The 
senate (ordo amplissimus). For the munidpal coun- 
dl, see ordo decurionum. For ordo in the meaning 
of a sodal dass, see ordo equester (persons of 
equestrian rank) and ordo senatorius (persons of 
senatorial rank). Ordo is also used of professional 
groups, as, for instance, ordo publicanorum (tax- 
farmers, see pubucani) , or of persons in subordinate 
Service of the state (ordo scribarum, apparitorum, and 
the like), who were organized as assodadons.—C. 
10 . 61 . 

Ordo amplissimus. The senate.—See senatus. 

Ordo collegii. Indicates either an assodadon, a guild 
(see collegium) or its administradve boaro. 

Kubler, RE 18, 93L 

Ordo decurionum. The munidpal coundL See 
municipium. The ordo decuriorum was the center 
of the munidpal administradon and funcdoned also 
as a superior instance for the dedsions of munidpal 
magistrates in ali administradve and certain judidal 
matters. The dedsions of the ordo were passed by 
a simple majority, in more important matters by two- 
thirds or three-fourths of the votes. Members of the 
coundl were appointed by the highest magistrates of 
the munidpality (see magistratus municipales) , in 
some municipia by their ddzens or by the coundl 
itself (see adlectio). The new members paid a tee 
of admission to the coundl (summa honorarii, see 
honorarium). The membership in the ordo de¬ 
curionum was considered a digni ty, and the families 
of the decuriones constituted the lo<al nobility. Frotn 
the middle of the third post- Chrisdan century the 
situadon of the decuriones changed radically to thdr 
detriment as a resuit of the intenerence of the em- 
perors in the munidpal administradon, espedally in 
financial and taxadon matters. Heavy financial bur- 
dens were imposed on the decuriones; the former local 
nobility became in the later Empire the most vexed 
group of the munidpal population. The membership 
in the curia (this was the new name for the ordo 
decurionum, the decuriones bdng termed ever since 
curiales) became hereditary. The few persona! privi- 
leges (as, for instance, to be judged by the govemor 
of the province or to be exempt trom die most severe 
penalties or torture in criminal matters) meant verv 
little in face of the financial and personal burdens 
they had to bear. They were liable for the amount 
of taxes imposed on the ddzens of the municipium. 
An extensive imperial legislation, of which a con- 
siderable pordon is preserved in the Theodosian and 
Jusdnian Codes. dealt with the curiales, thdr duties 
and the penalties inflicted for violarion of the perti¬ 
nent laws and attempts to evade the obligadons 
imposed. Under Jusdnian the curia became a kind 
of a penitendary since the assignment to the curia 
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was applied as a punishment.—D. 50.2; C. 10.32-35; 
12.16.—See decuriones, album curiae, QUINQUEN¬ 
NALES, DUAE PARTES, MOTIO EX ORDINE. 

Kubler, RE 4 (s.v. decurio) ; Kornaaaim, RE 16. 621. 

Ordo dignitatum. See dignitas. 

Ordo equester. See equites. 

Ordo iudiciorum privatorum. The ordinary civil, bi¬ 
partite proceeding in the classical period, to be dis- 
tinguished from proceedings extra ordinem. The 
term was coined in literature as a counterpan to the 
extraordinaty procedure, see cognitio extra ordi¬ 
nem. 

Sacbers, RE SuppL 7, 793; Lecrivain, DS 4. 

Ordo iudiciorum publicorum. The normal criminal 
procedure (see quaestiones perpetuae) in the last 
centuries oi the Republic and under the Prinripate, 
distinguished from cognitio extra ordinem in criminal 
matters which gradualiy superseded the quaestiones 
procedure owing to the imperial legislation and the 
tiansfer of the criminal jurisdiction to the emperor 
and bureaucratic ofndals.—See accusatio, inqui¬ 
sitio. 

Sacbers, RE SuppL 7, 797; Lecrivain, DS 4. 

Ordo magistratuum. See cursus bonorum. 

Ordo senatorius. A privileged sodal group irom the 
times of Augustus, composed of the members oi the 
senate and their families (agnatis descendants until 
the third degree with their wives) and of persons to 
whom the emperor granted the senatorial rank (see 
clavus latus). Possession of propertv of the value 
of at leas: one million sesterces was reqtiired. The 
ordo senatorius enjoyed various privi leges both in 
civil and criminal matters. The highest civil and 
military ofhces in the state ( praefectus urbi, prae¬ 
fectus aerarii, legati iuridici, commanders of legions, 
governors of provinces, etc.) were accessible onlv to 
persons oi senatorial rank. Lower in sodal rank was 
the ordo equester (see equites). Persons of eques- 
trian rank could obtain the admission to the sena¬ 
torial rank from the emperor (see adlectio). Both 
these privileged classes were referred to as uterque 
ordo when a legal norm applied to both of them. 

Rubi er. RE 18, 931. 

Oriens. The Eastern part of the Empire.—See comes 
ORIENTIS. DIOECESIS. 

Originalis. One who belongs to a sodal group or com- 
munity by birth ( originalis colonus). 

Originarii. Gtizens of a communitv by birth (origo). 
—C 10.39.—See incola. 

Origo. The birth place. A person acquired the local 
dtizenship in his origo ii he was the son of a dtizen 
of the same locality (municeps). He became a civis 
suae civitatis (=a dtizen of his dty). Origo was 
different from the domicilium oi a person, if he took 
domidle in another munidpality than in that oi his 
birth. A manumitted slave acquired tus originis in 
the origo oi his patron, an adopted person in that 


of his pater adoptivus. Munidpal dtizenship could 
be granted by the munidpal coundl to a person who 
was bora elsewhere. A person who had origo in a 
given community was subjea to public charges there 
without regard to the drcumstance whether or not 
he had his domidle there.—C. 10.39.—See incola, 

MUNICIPIUM, DOMICILIUM, MUNERA. 

Berger, RE 9, 1252; Cuq, DS 4; A Vitconti. Note pre- 

limmarie euWo. nellt fonti imper. rom.. St Caliue 1940. 

Ornamenta. Distinctive tities and insignia of high 
magistrates (ornamenta consularia, praetoria, quae¬ 
storia) or of senatore (ornamenta senatoria). Orna¬ 
menta were granted under the Prinripate as a persona! 
distsntuon to persons who had never been magis 
trates or had held a magistracy of a lower rank than 
the ornamenta bestowed on him. See adlectio, 
honorarii. Munidpal magistrates and decuriones 
had also ornamenta (ornamenta decurionalia, duo- 
viralia). —See insignia. 

Borcsak, RE 18; Lecrivain, DS 4. 

Ornamenta (ornatus) aedium (domus). Things 
which serve to adom a building. They are distin¬ 
guished from instrumentum domus since the latter 
“pertain to the protectiori oi a house, and the orna- 
ments serve ior pleasure” (D. 33J.12.16). To 
ornamenta belong pictures. sculptu res, and other 
things which embellish a house.—See instrumen¬ 
tum. 

Ornamenta iumentorum. An ornamenta! equipment 
(caparison, trappings) of bea sis oi burden which they 
used to wear when sold at the markeL According 
to the aedilidan edia which dealt with the sale of 
d orne Stic animals, the ornamenta were considet ed 
sold together with the animals, and the buyer could 
claim them by a sperinc action.—See edictum aedi¬ 
lium curulium. 

Biondi, Actiones arbitrariae, AnPol 1 (1911) 153. 

Ornamenta mulierum. \Vomen’s ornaments jew- 
elry). The term is discussed by the jurists in con¬ 
necti on with legades of ornamenta mulierum. —D. 
34.2.—See sumptus. 

Ornamenta triumphalia. Ornaments worn by a mili¬ 
tary commandet during his triumphal entrance in 
Rome after a vittorious war.—See triumphus. 

Borzsik, RE 18, 1121. 

Ornatio provinciae. The assignment of military units 
to a province for its securi ty, together with the neces- 
sary provisions of food and money for the expenses 
of administration. The senate was the competent 
authority. 

0'Briea-Moore, RE SuppL 6, 728. 

Os fractum. An injury infiiaed on a person and con- 
sisting in the fracture of a bone. It is mentioned 
already in the Twelve Tables as a punishable crime 
by the side of membrum ruptum which comprises 
major damages to a human bodv. 

Binding, ZSS 40 (1919) 106; Appleton, MU Corml 1 

(1926) 51; Di Paola, AnCat 1 (1947) 268. 
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Osculum. A kiss. If a man kissed his fiancee at the 
condusion of the betrothal (osculo interveniente) 
and died before the marriage, the woman might keep 
one-half of, the gifts he had given her; the other half 
had to be returned to the heirs of the deceased, ac- 
cording to postdassical law. 

M. B. Pharr, CU 42 (1947) 393. 

Ostendere. To prove. It is a favorite term in Jus¬ 
tiniani constitutions; it occurs also in some inter- 
polated texts. 

Guarneri-Gtati, Indic?, 1927, 61 

Ostentatio. A display, an exhibitioa. Consumable 
things (see ses Quas usu consumuntur) could be 
the object of a gratuitous loan (commodatum) if 
they were used only for an ostentatious show (osten¬ 
tatio) and a vain display (pompa). 

Ostia. A house door. A lease oi a house or a dwelling 
could be unilaterally dissolved by the lessee if the 
landlord refused to restore doors (and Windows, 
fenestrae ) which were in a bad condidon. On the 
other hand the tenant who provided the house with 
doors at his own expense had the right to take them 
away (see rus tollendi) after restoring the en- 
trances to their former condidon. 

Ostiarius. A janitor, normally a slave. 

Otiosus. Idle, unemployed, free from charges. Otiosa 
pecunia — money not lent out on interest. 

Ovatio. See triumphus. 

Robde, RE 18. 

Ovile. An enclosure on the Campus Martius (= the 
field of Mars in Rome) where the comitia centuriata 
gathered and voted (suffragia ferre). The term be- 
came a popular expression for a voting place. The 
ofHdal term was saeptum. Saepta were also termed 
the endosed places assigned to the single tribus or 
centuriae for the purpose of voting. 

Rosenberg, RE IA (sx. saepta). 

P 

Pabulatores. Military tinits sent out to provide forage 
for horses. 

Lambcrtx, RE 18. 

PaciscL See pactum, talio. 

Pacisci de crimine. An agr e e xn ent with a wrongdoer 
to the effect that one would not bring an accusadon 
against him (de non accusando) or would accuse him 
but conduct the accusadon in a way to make the 
culprit be absolved.—See praevaricatio, tergivex- 
satio, senatusconsultum tuepillianum. 

Kaser, RE 6A, 2416; Levy. ZSS (1933) 186; Bohacek, 

St Riccobono 1 (1936) 343. 

Paconius. An unknown Roman jurist of whom only 
one text is preserved in the Digest. He is probably 
idendeal with Pacunius, also represented by a single 
text in the Digest 

Berger, RE 19 (no. 6). 

Pactio. See pactum. 


Pactio collegii. The by-laws of an assodadon (see 
collegium) voted on and passed by the members to 
deal with the internal organizadon of the assodadon 
(pactionem ferre, constitutere). Syn. lex collegii. 

Pactio libertatis (pro libertate). An agreement with 
the master of a slave under which money was given 
to him in advance (or promised) in order that the 
slave be manumitted. 

Pactiones et stipulationes. Pacts and sdpuladons 
between the interested parties served for the consti- 
tudon of praedial servi tudes or of a usufruct on pro- 
vindal soil by a g reement since mancipatio and m iure 
cessio, the avii wavs of the constitution of such rigfats, 
were not applicable to provindal land.—See sexvx- 
TUTES PRAEDIORUM, USUSFRUCTUS. 

Condanari-Michler, RE 18, 21S0; P. Kruger, Die prae- 
torische Servitut, 1911; Frera. StCagl 22 (1935) 98; B. 
Biondi. Servitii prediali, 1946, 215; S. Solani. Requisiti 
e modi di costitusione deile servitu prediali, 1947, 109. 

Pactum. “The agreement (placitum) and consent of 
two or more persons, concerning the same subject 
(in idem)” (D. 2.14.1.2). Since the earliest dmes 
the term applied to any a g reement Even in Inter¬ 
national reladons an agreement between two States 
(such as a peace treaty) or between the commanders 
of two armi es engaged in a fight, was termed pactum. 
In the law of obligations pactum (pacisci) is used in 
the broadest sense, both with regard to contractual 
and delictual obligations. With regard to the latter, 
pactum referred to a composition between the ot- 
iender and the person injured by the wrongdoing 
(delictum) and stili in dassical law a transaction 
with the person damaged exduded the availability 
of the pertinent penal aedon (e.g.. in the case of a 
theft the actio furti, or in the case of iniuria die 
actio iniuriarum). In such cases the pactum pro- 
. duced die exdnedon o i an obligadon. In the province 
of contractual obligations the development of pacta 
(formless agreements) was due to the praetorian 
Edict in which the praetor prodaimed: "I shall pro- 
tect pacta conventa (agreements, mutual understand- 
ings) which were conduded neither by fraud, nor 
contrary to statutes, plebisdtes, senatusconsulta, im- 
perial decrees, or edicts, nor with the intendon to 
evade fraudulendy one of those enactments’' (D. 
2.1477). The protection was granted in the form 
of an exceptio if one party was sued contrary to the 
agreement reached in a formless pactum. In iudicia 
bonae fidei, govemed by good faith, an exceprion 
was superfiuous inasmuch as the judge had to pass 
the judgment according to the principies of bona fides 
which implied that any reasonable agreement between 
the parties be taken into consideratioa.—D. 2.14; C. 
2.3.—See contractus, exceptio pacti, and the fol- 
lowing items. 

Co ndanari -Michler, RE 18; Beaucbet. DS 4; NDl 9 
(Alton.); Ferrini Opere 3 (1929 ex 1892) 243; Manenti, 
StSen 7 (1890) 85, 8 (1891) 1. 31 (1915) 203; G. Platon. 
Poetes et contrais en droit romain et bysantin, 1917; StoO. 
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ZSS 44 (1924) 1; Koschaker, Fsehr Hanausek 1925, 118; 
P. Bontante, Scritti 3 (1926) 135; Grosso, Efficacia dei 
patti tui bonae fidei iudicia, MemTor 3 (1928); idem, 
StUrb 1, 2 (1927, 1928); Riccobono, St Bonfante 1 (1930) 
125; idem. Stipulationes, contractus, paeta, Corso, 1934/5; 
V. De Villa, Le usurae ex paeto, 1937; Boyer, Le pacte 
extinctif d action, Recueil de fAcad. de legislation de Tou- 
lousc, Ser. 4. v. 13 (1937) ; G. Lombardi. Ricerche in tema 
di ius gentium, 1946, 200; G. Grosso, II sistema romano 
dei contratti, 2nd ed. 1950, 186. 

Pactum adiectum. (A non-Roman tenn. ) An addi* 
tional agreement to a contract involving a change of 
the rypical content thereof. Thus, for instance, a 
pactum adiectum in a sale was the addictio in* diem, 
or LEX COMMISSORIA. 

Condanari-Michler, RE 18, 2142; P. E. Viard, Les pactes 
adjoints aux contrais, 1929; Stoll, ZSS (1930) 551. 

Pactum conventum. A tenn which seemingly was 
used as a technical one in the praetorian Edict ( pacta 
conventa, see pactum). It is uncertain whether the 
expression is to be understood as two nouns (= pact 
—agreement) or as a “pact agreed upon.”—See 

IUDICIA BONAE FIDEI. 

Pactum custodiae. An agreement bv which one partv 
assumed the duty of custody of the other party’s 
things. Such a duty could be the object of a spedal 
contract ( locatio conductio operarum) or oi an addi- 
tional clause to another contract—See custodia. 

Pactum de constituto. See constitutum. 

Pactum de distrahendo (vendendo) or de non dis¬ 
trahendo pignore. An agreement between debtor 
and creditor conceraing the sale (or non*sale) of the 
pledge in the case of the debtor’s default. See rus 
distrahendi. If in the sale of the pledge the creditor 
obtained a sum bigger than the debt was, he had to 
restore the surplus (superfluum) to the debtor. 
Maoigic, RE 20, 1557. 

Pactum de emendo pignore. An agreement between 
debtor and creditor that the thing given as a pledge 
( pignus) might be bought by the creditor or by the 
surety who guaranteed the pavmenL—C. 8.54. 
Manigk, RE 20, 1557. 

Pactum de non petendo. A formless agreement be¬ 
tween creditor and debtor by which the former as¬ 
sumed the obligation not to sue the debtor in court 
for the payment of the debt or for the fulfillment of 
his obligation. Such an agreement could be limited 
to a spedhc aedon, e.g., ne depositi agatur (= not to 
proceed with the actio depositi) or not to sue for 
exeeution of a judgment-debt (actio iudicati) ; it could 
be also limited in time, i.e., not to sue within a 
certain space of time. A creditor who contrary to 
such an agreement brought an aedon against the 
debtor could be repealed by an exceptio pacti. The 
benefit involved in a pactum de non petendo could 
be stricdy personal, i.e., granted solely to the debtor 
alone, or extended to all per sons engaged in the given 
obligadon fsuredes, co-debtors, co-creditors). This 
disdnedon is the basis of the terminology pactum de 


non petendo in personam and in rem, which seems to 
be of postdassical origin. A pactum de non petendo 
could be modified or annulled by a later agreement 
ut petere liceat giving the creditor the right to sue 
the debtor. 

Condanari-Michler, RE 18, 2142; De Villa, NDI 9; Segre, 
RDCom 12 (1915) 1062; Rotondi. Scr giuridici 2 (1922, 
ex 1913) 307; Koschaker, Fsehr Hanausek 1925, 118; Al- 
bertario. St Calisse 1 (1940) 61; Guarino, St Seorsa 1940, 
441 

Pactum de non praestanda evictione. See evictio. 

Pactum de retro emendo (vendendo). An addirional 
clause in a sale by which the seller is granted the 
right to buy back the thing sold, within a certain 
time at a fixed price. A contrary agreement was in 
favor of the buyer to the effeci that he might sell 
back the thing purchased to the seller. The terms 
dc retro emendo (vendendo) were coined in the lit- 
erature. 

Pactum de vendendo pignore. See ius distrahendi, 

PACTUM DE DISTRAHENDO PIGNORE. 

Pactum displicendae. An additional clause in a sale 
to the effect that the buyer is entitied to return the 
thing to the seller and to annui the sale within a 
certain time if the thing does not suit him. Such a 
sale is conditional, its validity depends upon the ap- 
proval by the buver. The term paetum displicentiae 
is not Roman.—See emptio. 

Pactum donationis. See donatio. 

Pactum dotale. An agreement conceraing the dowry, 
in pardcular its resdtudon in the case of dissolution 
of the marriage by divorce or death of one of the 
spouses.—D. 23.4; C. 5.14.—See dos, instrumen¬ 
tum DOTALE. 

Pactum ex continenti. An additional clause (pactum 
adiectum) to a contract agreed upon by the parties 
at the condusion of the contract. Ant. pactum ex 
intervallo = an agreement, reached afterwards, pri- 
marilv in favor of the debtor.—See continens. 

Pactum ex intervallo. See the foregoing item. 

Pactum fiduciae. See fiducia. 

Pactum in favorem tertii. See contractus in fa¬ 
vorem T E RT I I. 

Pactum legitimum. (In the later Empire.) A form¬ 
less agreement protected by an action. 

Pactum ne dolus praestetur. A clause attached to a 
contract govemed by bona fides (see contractus 
bonae fidei) to the effect that the debtor is not 
responsible for fraud (see dolus), for instance, in a 
co n tract of a deposit (see depositum). Such a 
clause was not admissible; it was considered as being 
. against good faith (contra bonam fidem) and good 
customs (contra bonos mores) and as such it was 
void. On the other hand. however, the extension of 
the liability of the debtor for culpa (see culpa) in a 
contract under which he normally was answerable 
for dolus only (as in the case of a deposit), was valid 
(pactum ut et culpa praestetur). —See dolus malus. 
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Pactam nudum. See nudum pactum. 

Pactum praetorium. A formless agreement the ful- 
fullment oi which could be enforced by a praetorian 
aedon (actio in factum ).—See foxmulae is ius 

CONCEPTAE. XECEPTUM. 

Pactum ut minus solvatur. An agreement conduded 
with an heir by which die creditors of the estate de¬ 
dar ed to be satis fi ed with the payment of a pordon 
of the debts if the inheritance was insolvent. 

Gaarino, St Seorsi 1940. 443; idem, AnCat 4 (1949-50) 
196; see Solare Concor io dei creditori 4 (1943) 96. 

Pactumeius Clemens. A jurist of the first half of the 
second centuxy arter Christ; he made a brilliant offidal 
career (consul a.d. 135). He was trequendy em- 
ploved by Hadrian and Antoninus Pius for ofifidal 
missions into pro vinces. 

Hausiik RE 18, 2154 (no. 3). 

Pacuvius Labeo. A jurist at the end oi the Republic, 
father of die famous jurist labeo, disdple of the 
prominent Republican jurist, Servius Sulpicius Rufus. 
Berger, RE 18, 2176 (no. 9). 

Paedagogium. An educadonal insdtudon where boys 
were trained for Service as pages in the imperial 
palace. 

Ensslin, RE 18, 2204; Navarre, DS 4. 

Paedagogus. A slave who escorted the master s chil- 
dren to school and took care of them in school and 
at horne. A paedagogus enjoyed a privileged posi- 
uon in the master's house and usually was manu- 
mitted sooner than other slaves.—In the later Empire 
paedagogus was the director of the paedagogium. 
Schuppe, RE 18 (ts. paidagogot ); Navarre, DS 4. 

Paelex (pelex, pellex). A mistress of a married man; 
a woman who lived with a man as his wife without 
being married to him. “She is named by die true 
name ‘a friend’ (amica) or by the name ‘concubine’ 
which is a litde more honorable” (D. 50.16.144).— 
See concubina. 

Erdmaim. RE 18; C. Castello, In temo di matrimonio e 
coucubineto (1940) 9. 

Paenitentia. (From poenitere.) A change of one’s 
mind conceming a transaedon already conduded or 
concerning the omission of the performance of a legal 
act within a fixed term (e.g., non-acceptance of an 
inheritance when the solemn form of cxetio was pre- 
scribed). Generallv poenitentia is without any legal 
effect. However, in jusrinian's law there were some 
spedfic cases in which a person could unilaterally 
withdraw from a legal transaedon by a simple change 
of mind, if the other party had not as yet fulfilled his 
obligarion, and through an aedon condictio (termed 
in literature condictio propter poenitentiam, ex poeni¬ 
tentiam) recovered what he had already paid. Thus, 
for instance, one who had made a donadon to a 
slave’s master to have the slave be manumitted. could 
revoke the donadon before the manumission was per- 
formed.—See abxa, ius faenttendi. 

F. Manus, Ponitensrecht, 1879; O. Gradenwitz. Inter¬ 
polatione* « den Pandekton 1887, 146; N. Verney, Itu 


poenitendi, These Lyaa. 1890; J. Bendixsn. Da* au poeni¬ 
tendi, Diu. Gotungm. 1889: W. Fdgestriger. Antiae* 
Lotmgtrecki, 1933, 27. 

Paganus. (Adj.) See peculium paganum. 

Paganus. (Xoun.) Usec in diderent meanings: the 
inhabitant of a pagus; the inhabitant of a lower 
situated place, a valley. as opposed to an inh a bit ant 
of a mountain or a hili, montanus; a crvilian person 
(non-soldier), anu miles, hence the disdnedon 
peculium paganum—peculium castrense; a heathen, 
a pagan.—-C. 1.10; 11. 

Kormmann, RE 18; GiTliam. Amer. Jonr. of PkSoL 73 
(1952) 75. 

Pagus. In oldest dmes, an ethnic or tribal group ccm- 
prising several settlements. an arrangement found in 
the primidve organizarion of peoples (populi) in 
Italy. According to a not quite reliable source, Rome 
under the last kings consisted of 26 pagi. A minor 
unit was the vicus (= village). Under the Republic 
pagus denotes a rural territo ry, an administrad ve 
district. For larger icrriiories with a larger popula¬ 
riori terms such as civitas, urbs, oppidum, etc.. were 
used. "To indicate a piece of land one should say 
in which civitas and pagus it is situated" (D. 50.15.4 
pr.). The inhabitants of a pagus = pagani. In 
Italv and the pro vinces the head of the administrari on 
of a pagus is called magister, praefectus, curator or 
praepositus pagi. 

Konmnann, RE 18; Tontain, DS 4. 

Palam. Publicly, before wimesses, "in the presence of 
many persons” (D. 50.16.33).—See pboscxibexe. 

Palam est. It is obvious, there is no doubt. The 
locurion occurs frequendv in the language of the 
jurists when they want to stress that the opinion 
expressed is beyond any doubt. 

Palam facere. To announce publicly. 

Palatini. All persons in civil or military Service in the 
imperial palace. All funedonaries in the fm a n dal 
imperial administrarion which was concentrated in 
the office of the comes sacxabum labgitionum and 
of the comes sexum pkivatasum, were among the 
palatini. The palatini in the higher posidons en¬ 
joyed exemprion from public charges (munera), 
somedmes even after leaving their offidal post.— 
C. 12.23; 30. 

Ensslin. RE 18; Cagnat, DS 4. 

Palatini largitionum. See laxgitiones. —C. 12.23. 

Palatium. The imperial palace (socrum palatium). 
Qui in sacro palatio militant = persons emploved in 
the imperial palace.—C. 11.77; 1228 .—See axchia- 

TEX SACXI PAIATH. 

Palmarium. A compensadon gtven (or promised) to 
an advocate after a successful trial.—See bonora- 
XIUM. 

Paludamentum. A scarlet military cloak, part oi the 
insignia of a magistrale commanding troops outside 
Rome. 
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Pandectae. (From Greek = an all embraeing work.) 
It was the second title given by Justi mati to the Digest 
("Digesta seu Pandectae") ; see digesta iustiniani. 
The terni is not an invendon by Jusdnian, since it 
was previously used as a ride oi comprehensive 
jurisdc works by Ulpian (in 10 books) and by 
Modesdnus (in 12 books). 

Pangere. Toagree. Syn .pacisci. Pangere ne petatur 
is syn. with pactum de non petendo. 

Panis. (From the fourth century arter Christ) Bread 
from the sute bakeries gratuitously distributed in 
Consununople and other ciues to meritorious persons 
or to proprietors oi houses in order to stimulate the 
construcdon oi buildings ( panis aedium, aedificio¬ 
rum). Panis popularis (civilis, civicus) — bread dis- 
tributed to the poor.—See annona civilis. 

Kubier. RE 18, 3, 606; idem, St Bonfante 2 (1930) 351; 

D. Van Berchem, Distribution de bie (Geneve, 1939) 102. 

Panis farreus. See confarreatio. 

Pantomimus. A pantomine, a stage-dancer. The pro- 

fession was considered an ars ludicra (dishonest). 
A pantomimus could be killed on the spot when caught 
by the husband of an adulterous wife. 

Papinianistae. The third year students in Byzantine 
law schools, so called because the chief subject of 
their studies was the works of Papinian. 

Papinianus, Aemilius. A Roman jurist of the second/ 
third century after Christ. He was praefectus prae¬ 
torio trom 203 until 205. He died in a.d. 212, ex- 
ecuted by order of the Emperor Caracalla. His lan- 
guage shows some peculiarides which, however, do 
not suffice for the assumpdon of his Syrian or Airi- 
can origin, but his style is a model of conciseness and 
precision. Papinianus is one oi the most remarkable 
figures among the Roman jurists. His opinions 
prove an inaependent mind. his soludons are based 
cm a proiound undersunding of the necessides of 
life, on equity, and. at dmes, on ethical more than 
merely technical jurisdc arguments. See aequitas. 
His principal works were mrt comprehensive treadses 
but collecdons of cases ( Quaestiones in 37 books. 
Responsa in 19 books) in which other jurists’ re¬ 
sponsa. court dedsions and imperial consdtudons were 
oiten taken into consideradon. Other works include: 
Definitiones (in two books) and a monograph on 
adulter}-. Papinianus was appreciated by subsequent 
writers and Jusdnian more than any other dassical 
jurist. The so-called Law of Gudons (see iuris- 
paurENTiA) which attributed a pardcular importance 
to Papinian’s works, is an eloquent evidence of the 
lofdness of his repuudon in postdassical dmes.— 
See notae. 

Jors, RE 1. 572 (s.v. Aemilius, no. 105) ; Orestano, ND1 
9; Bergvr. OCD\ W. Kalb, Roms Jurist en. 1890, 111; 
Leipold. Uber die Sprache des Juristen Papmian, 1891; 

E. Cosa. Papiniano, 1 (1894); H. Fitting, Alter und 
FolgP, 1908. 71; Solazd. AG 133 (1946) 8; Schula, Scr 
Feremi 4 (Univ. Sacro Cuore. Milan. 1949) 254; W. Kun¬ 
ie ei, Herkunft und sosiale Stellung der rom. Juristen, 
1952, 224. 


Papirius. (First name uncertain.) A pontifex maxi¬ 
mus about 500 B.c., author of a collecdon (called Ius 
Papirianum) of rules of sacral law, generally ascribed 
to the leges regiae. The existence oi such a col¬ 
lecdon is based on the mendon of a commenUry 
thereon written by a certam Granius Flaccus in the 
time of Caesar or Augustus, enrided De ture Papi¬ 
riano. 

Steinwenter, RE 10; 18, 3, 1006; Cuq, DS 3, 745; Zocco- 
Rosa. NDI 7; idem. RISG 39 (1905); Oberxiner. Hist 1 
(1927); Di Paola, St Solani 1948, 634; Paoli, RHD 24-25 
(1946/7) 157; C. W. Westrnp, Introi- to early R. law 4, 
1 (1950) 47. 

Papirius Fronto. A litde known Roman jurist of 
the late second post-Christian century, author of a 
collecdon oi Responsa. 

Berger, RE 18, 3, 1059. 

Papirius Iustus. A jurist of the second half oi the 
second post-Christian century, known only as the 
author of a collecdon of imperial consdtudons in 20 
books, ot which only eighteen excerpts were accepted 
into the Digest. He was the only jurist who edited 
imperial consdtudons in their original texL The 
edidon was without any commentary .or criddsm. 
His ofndal career is unknown. 

Berger, RE 18, 3, 1059; Scarlaa Fazio, SDHI 5 (1939) 
414. 

Papirius, Sextus. A jurist of the early first century 
b.c., disdple of Quintus Mudus Scaevola. 

Miinzer, RE 18, 3, 1012 (no. 25). 

Par causa (condido). A legal situadon in which sev- 
eral persons (creditors, suredes) have equa rights. 
“Among severai persons in the same legal situadon 
that one who is in possessi on (of the thing in dis- 
pute) is in the better case” (D. 50.17.128 pr.). 

Par imperium. The equal power ( imperium) of magis¬ 
trales who are colleagues in office.—See collegae, 
imperium. 

Par ratio. Parem rationem adseribere — the entry in 
a banker's ledger by which a debt is noted as paid. 
Parem rationem facere = to settle the balance of re- 
dprocal daims; syn. paria facere. 

Parangariae. Carriages used for the transportadon of 
goods on by-roads.—-C. 12.50.—See angaria. 

Seeck, RE 4, 1852; Humbert, DS 1, 1659. 

Parapherna. "Things which belong to the wiie beyond 
the dowry (extra dotem)” (C. 5.14.8). The wife 
might dispose thereof as she pleased and enthle her 
husband with the administradon. When the mar- 
riage was dissolved, the parapherna had to be restored 
to the wife or her heirs. In the later Empire, the 
parapherna were held in deiraying the burdens of the 
marriage (onera matrimonii) and certain legal 
rules concerning the dowry were extended to the 
parapherna, as, e.g., the wife was granted a general 
hypothec on the husband’s propertv as a guaranty for 
the restitution of the parapherna.—C. 5.14. 

P. Bonfante. Corso di dvr. rom. 1 (1925) 373; Pampaloni, 
RISG 52 (1912) 162; G. Castelli, I p. nei popiri e nelle 
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fonti rom., 1913 (=Scr giuridici 1, 1923) ; A. Ehrhardt, 
Insta causa traditionis, 1931, 96. 

Paraphrasis Institutionum TheophilL A Greek para- 
phrase of Justinians Institutes (see institutiones 
iustiniani) by the Byzantine jurist Theophilus in 
which the author, one of the compilers of Justinian’s 
Insti tutes himself, use in a considerable measure the 
Institutes of Gaius. He addet* some remarks (not 
always reliable) of an hisiorical nature.—See theo¬ 
philus, INSTITUTIONES GAI. 

Edifcon: C Ferrini. Institutionum gratca paraphrasis, 
Theophilo vulgo tributo, 1-2 (1884, 1897); J. and P. 
Zepos. Ius Grate o-Romanum 3 (Athens. 1931).—Kubler, 
RE SA, 2142; Ferrini, Opert 1 (1929) 1-228 (sereni 
arrides of 1884-1887); Riccobono, BIDR 45 (1938) 1; 
Noceri, RISG 12 (1937) 251; Maschi, Punti di vista 
per la ricostrusione dei dir. classico, AnTr 18 (1946) ; 
idem, Scr Ferrini (Urrir. Paria, 1946) 321; Wieadcer, 
Fschr J. v. Gierke 1950, 296. 

Parare (paratio). To acquire either by purchase (for 
money) or otherwise. Syn. comparare. 

Paratus. Ready, prepared, willing. The term is used 
primarily of a debtor ready to pay his debt or to give 
security, or of a debtor summoned to court and will- 
ing to assume the role of a defendant in the trial and 
to cooperate in the continuation of the process (see 
LITIS CONTESTATIO). 

Para titia. (In Byzantine juristic Utera ture.) Supple- 
mentary appendices to single tities of Justiniani codi- 
fications (Digest and Code), edited, summarized, or 
commented on by a Byzantine jurist. The paratitla 
might contain references to additional texts from other 
tities, connected with the topic dealt with in a given 
title as well as references to parallel texts. Justinian 
spedfically exduded such kind of commentatory re¬ 
marks from his ban concerning the commentaries on 
the Digest 

Berger, Bull. Polish Inst. of Arts and Sciences 3 (New 
York, 1945) 661 (= BIDR 55-56, Post-Bcllum, 1951, 129). 

Parens. A father, in a broader sense "not only the 
father, but also the grandfather, the great-grandfather 
and ali ascendants, as well as the mother, grand- 
mother, and great-grandmother" (D. 50.16.51). 
Parentes — parents. Parentes also includes the 
slaves who are parents of a child born in slavery. 

Parens binubus. A man who married a second time. 
If he had children from the first marriage, he could 
not dispose of his property by testament without tak- 
ing them into considerati on. 

Parens manumissor. A father who released a child 
(a son or daughter) from his paterna! power; see 
emancipatio. He was entitled to be the guardian 
of the emancipated child and had a certain right to 
the intestate inheritance of the child. 

Kreller, RE 18, 4. 1456; Solixri. Ath 5 (1927) 101; 
Grosso. RISG 4 (1929) 2S1; W. Erbe, Fidusia, 1929, 
170; Bnckland, JRS 33 (1943) 11. 

Parere (pario). To bring forth, to produce. The term 
refers to legal transactions or situations from which 


an obligation, an action or an exception arises for 
one or both parties involved. 

Parere. See si paset. 

Paria facere. See par satio. 

Pariculum. See pexi culum. 

Paries communis. A party wall which separates two 
adjoining buildings. It is held in common ownership 
by the owners of the two buildings. The situation is 
govemed according to the principies of communio 
except for such measures which are physically im- 
possible, as, for instance, a division.—See demolire. 
Fougires, DS 4; Brugi RISG 4 (1887) 161. 363; Voigt. 
BerSachGlV 1903. 179. 185; G. Branca. Dauno tenento, 
1937, 79.107; Arangio-Ruiz, FIR 3 (1943) no. 107. 

Parricidas. A term the origin and primitive meaning 
of which are uncertain. It occurred allegedly in a law 
attributed to the king Numa Pompilius (Festus p. 
221) in the following provision: “If somebody know- 
ingly and with evil imention killed (literally: deliv- 
ered to death) a free man, let him be a parricidas 
(p axi cujas esto).’’ It is not certain whether the 
term means here simply a murderer.—See PARRICI¬ 
DIUM. 

Leifer.. RE 18. 4. 1472; Riccobono. FIR 1* (1941) 13 
(Bibi.) and p, XVI; E. Costa. Crimini e pene, 1915, 20; 
Pasquali, St Besta 1 (1939) 69; De Visscber, £ tudes de 
dr. rom, 1931, 466; Gemet Rev. de pkilologie 63 (1937) 
13: Hearion, Rev. belge de philol. et histoire 2D (1941) 
219; Leror, Latomus 6 (1947), 17; Londres da Nobrega. 
ibid. 9 (1950) 3. 

Parricidium. The assassinarion of a (one's own?) 
pater familias (the head of a family group). The 
idenrificarion of parricidium with homicide belongs 
to a later development Parricidium was one oi the 
first public crimes ( crimina publica ) prosecuted b)* 
the sate.—D. 48.9; C. 9.17.—See parricidas, homi¬ 
cidium, QUAESTORES PARRICIDII, LEX POMPEIA DE 
PARRICIDIO, POENA CULLEI. 

Lecrivain, DS 4; Berger, OCD; Danieii Archivio penalt, 
1949, 315. 

Pars. A part, a pordon of a whole. Pro parte ( = for 
a part) is opposed tam solidum (= for the whole) 
with regard to the liability of a person or to the 
release of a debtor from an obligation. 

Pars. (With reference to sate territory.) A province, 
a large administrative districL 

Pars. (In judidai proceedings.) A party to a trial. 
Pars actoris — the plaintiff; pars rei = the defendant. 
—See victor. 

Pars dimidia. A half. —See laesio enormis, sponsio 

TERTIAE PARTIS. 

Pars diversa. The adversary in a trial. 

Pars (portio) hereditaria (hereditatis). The share 
one has in an inheritance. 

Pars (portio) legitima. The share of an inheriance 
due to an heir who would succeed under the law on 
intestacy ( heres legitimus, ab intestato j. The fourth 
part of the pars legitima (quarta legitimae partis) 
had to be left certain heirs among the next relatives 




VOL. 43, TT. 2, 1933] 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


619 


(descendants, ascendants, and later, consanguineous 
brothers and sisters) in anv iorm. Otherwise, i.e., 
ii the share left to them was less than the required 
iourth, or ii they were not mentioned in the testament 
at all or were unjustly disinherited, they had the 
QUERELA inofficiosi testamenti which might lead 
to the resdssion oi the whole testament. 

G. La Pira, La successione ercditaria ab intestato e contro 
il testamento, 1930. 

Pars maior. A majoritv in a public or private cor¬ 
porate bodv. “\Vhat is done bv the majoritv con- 
cems all” (D. 50.17.160.1). 

Pars pro indiviso. A part oi a thing expressed through 
a iraction, when the thing cannot be physically divided 
parts. Syn. pars indivisa; ant. pars pro diviso .— 
See communio, indivisus. 

Pars virilis. See virilis, portio hereditaria. 

Partes. (With reierence to an official or a judge.) 
The ofndal iunctions (activity) or duties oi a magis- 
trate or a judge. Partes sustinere — to assume the 
part or iunctions, primarilv in a dvil or criminal 
trial such as that oi a plaintifF. a deiendant, a repre- 
sentative, an accuser, etc. Syn. partibus jungi. —See 
vice. 

Partes formulae. The parts oi a formula in the iormu- 
lary procedure.—See formula, intentio, demon¬ 
stratio, ADIUDICATIO, EXCEPTIO. PRAESCRIPTIO. 

Partiarius. See colonia partiaria, partitio legata. 

Particeps fraudis. See conscius fraudis. 

Participare. To partake. to share in common with 
others (in profits or losses). The term is used also 
in a bad sense, to participate in a wrongdoing (iraud, 
theh). 

Partitio legata. A legacv bv which a fractiori oi an 
estate is left to the legatee (legatarius partiarius) who 
shares the inheritance with the heirs instituted in a 
testamenL The pertinent disposition oi the testator 
rans as follows: “my heir shall divide my estate with 
. . . ." A legatarius partiarius is not a universa 1 suc¬ 
cessor. therefore he cannot be sued directly by the 
creditors of the estate. His proportional liability was 
settled through a spedal airangement with the heirs, 
namely, through reciprocal stipulations ( stipulationes 
partis et pro parte) which at the same time guaran- 
teed the legatee the appropriate portion oi the sums 
paid by the debtors oi the testator. Syn. legatum 
partitionis. —See senatusconsultum pegasianum. 
Wlassak, ZSS 31 (1910) 200; B. Biondi, Successione 
testamentaria, 1943, 442. 

Partus. An embryo in the womb. Before birth it is 
considered a part oi the woman and not a human 
being. Partus can also mean a new-bora child (see 
partus perfectus). —See nasciturus, inspicere 
ventrem, infanticidium, agnoscere uberum, se¬ 
natusconsultum plancianum, and the following 
items. 

Ambrosii». RISC 15 (1940) 3. 


Partus abactus (partum abigere). Abortion. A 
woman guilty oi criminal abortion was punished with 
exile. A person who gave a woman a poisonous 
liquid (poculum amatorium) to cause abortion was 
punished with death ii the woman died, otherwise 
with deportation or, when the woman was of a lower 
sodal class, with compulsory labor in mines ( metalla). 

Brecht, RE 18, 4, 2046; Huinbert, DS 1 (s.v. abortio). 

Partus ancillae. A slave child. Such children were 
not considered proceeds (see fructus). If the 
mother was given as a pledge, the child ( partus 
ancillae pignoratac, partus pignoris) shares the legal 
situation oi the mother.—C. 824.—See fructus rei 

PIGNERATAE. 

Brini, MemBol 4 (1909/10); V. Basanoff, P.a., These 

Pari», 1929; Careaterra, AnCam 12. 2 (1938) 51. 

Partus perfectus. A child bora after a full time oi 
pregnancy. A seven-months’ child was held to be a 
partus perjectus. 

Partus suppositus. A fraudulently substituted (sup- 
posititious) child. Syn. partus subiectus, subditicius. 
—See EDICTUM CARBON1ANUM, INSPICERE VENTREM, 
SUBDITICIUS. 

Klemfeller, RE 4A. 952 (s.v. suppositio partus) ; Brecht, 

RE 18, 4, 2048; Saglio, DS 4, 1570. 

Pascuum. A pasture. The owner of a private pasture 
land could alio w the cattle of others to graze thereon 
either by a contract oi lease ( locatio conductio rei) 
or by constimting a servitude ( servitus pecoris pas¬ 
cendi, ius pascui; see compascere). He is liabie if 
poisonous grass injured or killed the others’ animals. 
—C. 7.41; 11.60; 61. 

Kubler. RE 18, 4, 2052. 

Pascuum publicum. Public pasture land. The use oi 
such a land by the ridzens of a communit} was origi- 
nally free. From the iourth century b.c. a fee 
(scriptura) had to be paid to the treasuiy of the 
communi ty.—C. 11.61. 

Kubler, RE 18, 4, 2054. 

Passim. Simply, without any further examination oi 
the case under dedsion. The term is used in the 
juristic language as ant. to causa cognita, i.e., after 
a scrupulous examination.—See causae cognitio. 

Passus. A pace. A Roman mile = one thousand paces 
i (about 1620 English yards). Twenty miles were 
counted as one day’s journey when a magistrate 
orderec a party to appear in court. 

Pastus. (In later imperial constitutions.) The supply 
and distribution of provisions (primarily for the 
army). 

Pastus pecoris. Pasturing cattle.—See actio de 

PASTU PECORIS, SER VITUS PASCUI, PASCUUM, IUS PAS¬ 
CENDI. 

Coq, DS 4, 340. 

Pater civitatis. Syn. with curator civitatis in the 
later Empire. 

Pater. A father. “Father is he whom the marriage 
indicates (as such)” D. 2.4.5. The term refers also 
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to a grandfather.—See pates familias, parens. 

Pater familias. The head of a family, without regard 
as to whether or not a person so designated has chil- 
dren, whether he is married or is below the age of 
puberty. A pater familias must be a Roman dtizen 
and not under paterna! power of another. By the 
death of a pater familias ali sons (and grandsons 
whose father was dead or had been emandpated) 
who were directly under his paternal power, became 
patres familias. The pater familias was the first in 
the family ( princeps familiae) and was the mas ter of 
the “house” (in domo dominium habet). His power 
lasted as long as he Iived, without regard to the age 
of the persons under his paternal power ( patria 
potestas) or their offidal position. His power was 
boundless and limited only by custom and sodal 
tradidon. He alone has the right to dispose of the 
family property.—C. 4.13; 43.—See patria potestas, 

FILIUS FAMILIAS, BONUS PATES FAMILIAS, DILIGENS 
PATES FAMILIAS, EMANCIPATIO, INTEBDICTUM DE 
LIBERIS EXHIBENDIS. 

Sachers, RE 18, 4. 2121 (BtbL); Anca, NDI 9; Lonco, 

BIDR 40 (1932) 201: C Castello, Studi sui diritto fa¬ 
matiore. 1942. 69; Volterra. RIDA 1 (1948) 213; idem. 

RISC 85 (1948) 103; Daube, St Albertarie 1 (1952) 435; 

Saefaers, Fsehr Sehuls 1 (1951) 319. 

Pater naturalis. An illegidmate father, somedxnes the 
father of an emandpated son or of one who has been 
adopted by another. 

Lanfrancbi. StCegl 30 (1946) 47. 

Pater patratus. The head of the group ot fetiales who 
as representadves of the Roman people dedared war 
upon an enemy or acted in the proceedings of deditio 
(extradidon of persons or things.)—See fetiales, 

DEDITIO, BELLUM, BELLUM INDICERE. 

De Runiero, DE 3. 68; Mulier, Mn 55 (1927) 386; 

Krabe, Arek. fur Religionswissensehaft 34 (1937) 112. 

Pater patriae. The first emperor who was granted the 
title of the “father of the fatherland” was Augustus. 
Before him the dtle had been conferred on Caesar, 
shortly before his death. After Augustus several 
emperors were honored by this dtle. 

L. Berlinger, Beitrage sur moffisiellen Titulatur der rom. 

Kaiser, 1935, 77; M. Grant, From imperium to auctoritas, 

1946, p. 444 (BibL). 

Pater solitarius. A widower and father ot legidmatc 
children who after the death of his wife remained 
unmarried. The Lex Iulia et Papia Poppaea con- 
tained a provision conceming the pater solitarius as 
a coelebs, but its content is unknown.—See lex 

IULIA DE MARITANDIS ORDINIBUS. 

Solaxxi, ANap 61 (1942) 184. 

Pati. To suffer, to bear (a loss, an injury, damages) ; 
with regard to avii judidal matters = to be involved 
in a controversy or a trial (pati controversiam, 
actionem, interdictum, exceptionem) ; in criminal 
matters to incur a punishmcnt (poenam). 

Patientia servitutis. Occurred when the owner of 
land tolerated the exerdsing by another (a ndghbor) 


of certain rights (uner servitutis) on his property, 
such as ites, actus, and the like. This toleradon 
was not understood as a simple passive atdtude but 
as a tadt expression of the will oi the owner and a 
recognirion as if the other were endded to exerdse 
an eas ement on account of a previous agreement (the 
consdmdon of a servitude). In dassical law the 
benefidary could use the actio Publiciana, in Jus¬ 
tiniani law the patientia is idendfied with a volun- 
tary concession of a servitude (traditio servitutis). 

See Peroni. Scritti 2 (1948, ex 1897) ; Rabe?, Mei Girard 
2 (1912) 394; Guanteri-Citati, Indice 1 (1927) 64; B. 
Biondi, Serviti prediali, 1948, 229; S. Solazzi, Requisiti 
e modi di costitusione di serviti pred., 1947, 149. 

Patiendam praestare. To tolerate another’* (a ndgh- 
bor s) entering into one’s property and performing 
there certain acts (such as the demolidon of a con¬ 
structum which was harmful to a neighbor’s property 
and which the owner was obligated to carry out but 
failed). This occurred usually when a person other 
than the owner of a landed property (his lessee, slave, 
or predecessor in dtle) built a constructi on which 
caused or threatened to catise damage to a ndghbor’s 
property. Such construcdon could be averted by a 
protesdng aedon on the part of the ndghbor (see 

OPERIS NOVI NUNTIATIO, ACTIO AQUAE PLUVIAE AR¬ 
CENDAE). If the harmful construcdon was not de- 
stroyed by the owner or his lessee, the neighbor 
might do it at his own expense (which, of course, 
had to be reimbursed by the owner) and the owner 
had to tolerate such aedon on his land.—See the 
foregoing item. 

Patres. The oldest term denoting the members of the 
king’s senate which presumably was composed of the 
“fathers,” i.e., the heads ot the gentes (see gens) 
and prominent families. Livy says that the earliest 
senators were called patres for dignity’s sake (propter 
honorem). The relarives ot.the patres and thdr 
descendants formed the class of patricii (patridans). 
Hence patres was used as syn. with patricii, as, e.g., 
in the norm of the Twelve Tables which forbade mar- 
riage between plebeians and patridans (patres). —See 
AUCTORITAS PATRUM. 

Kubler, RE 18. 4. 2222. 

Patres conscripti. Originally the plebeian members of 
the senate when, about the middle of the fourth cen- 
tury b.c., the plebeians were admitted to the senate. 
their sdecdon being determined by the censors. 
Later, the term patres conscripti was applied to sena¬ 
tors without distinction as to whether they were 
patridans or plebeians. 

Brauloff, RE 4; De Rusgiero, DE 2, 604; 0’Brien-Moore. 
RE SuppL 6, 674; Meuri, Mu 55 (1927) 377. 

Patria. The nadve countrv, the father land. “Rome is 
our common nadve country” (D. 30.1.33: Roma 

- communis nostra patria est). For patria in the mean- 
ing of the endre Roman state, see pates patriae. 

E. De Rngsiero, La patria nel dir. pubblico , 1921; L. Kral- 
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tmger. Der Begriff des Vaterlandes tm republ. Rom, 
Zurich 1944. 

Patria potestas. The power of the head oi a family 
(see pates familias) over the members, i .e., his 
children. natural and adoptive (see fiuus familias), 
his wiie. if the conclusion of the marriage was com- 
bined with conventio in manum, the wives of those 
sons who remained under his power (under the sanie 
condition as with regard to his wife). Originally 
unlhniied in the judicial, economic, and moral fields, 
the patria potestas gradually became a power in the 
interest oi the persons subject to it and was conceived 
as embradng moral duties {officium), such as pro- 
tecdon. maintenance. and assistance. The ius vitae 
necisque oi the earliest law became more and more 
restricted under imperial legis',aticn, and in the law 
oi Justinian it was only an historical reminiscence. 
Restrictions were also imposed on the fathers right 
to expose a child (see exponere filium). Only the 
ius vendendi, i.e., the right to sell a child which made 
him a persona in mancipio in Rome, and a slave 
when he was sold abroad, remained in force for a 
longer period; in Justinian*s law selling a child was 
admitted in the case oi extrem e poverty of the 
parent s. but the child could redeem himself and 
become iree by paying the buyer the price that he 
had paid to his fcther. For surrendering a member 
oi the family for damages done to a third person, see 
NOXA. NOXAE DEDITIO. ACTIONES NOXALES. The in- 
sritution was abolished by Justinian. For the legal 
situation oi a person under paiernal power as far as 
property, legal capadty in transactions, the conclu¬ 
sion of a marriage are conceraed, see fiuus fami¬ 
lias. filia familias, peculium. The head of a 
family acauired patria potestas over his children bom 
in a legitimaie matrimony or through adoption of 
another’s ofrspring (see adoptio, arrogatio). The 
patria potestas was extinguished through capitis 
deminutio of the father, or through release from the 
paternal power, see emancipatio. Without regard 
to the will of the family’s head, the extinction of the 
patria potestas occurred when the son became a priest 
{flamen Dialis) or the daughter a Vestal virgin. In 
the law of Justinian a person who obtained a high 
govemmental post or became a dignity in the Church 
hierarchy, was free from paternal power.—InsL 1.9; 
D. 17; 12; C. 8.46.—See moreover alieni runis, 

ALIMENTA, INTERDICTUM DE UBERIS EXHIBENDIS, 
PATER FAMILIAS. 

Beanehet, DS 4; Berger. OCD; Comil, NRHD 21 (1897) 
416; Costa, MemBoI 1909/10, 117; Baniante, Scritti 1 
(1926, ex 1906) 64; Wenger, Hausgewalt im rom. Alter - 
tum, Miscellanea F. Ehrle 2 (Rome, 1924); H. Stockar, 
Entsug der vd ter lichen Gcwalt, Zurich, 1903; C. W. 
Westrnp. Introduction to the eorly R. law, 3 (1939); C. 
Castello, St sui diritto familiare e gentUisio 1942 63; 
Cicogna. StSen 59 (1945) 44; Kaser. ZSS 58 (1938) 62, 
59 (1939 ) 31; idem, Das altrom. Ius, 1949, possim; idem, 
ZSS 67 (1950) 474. 


Patricii. The earliest patridans were the descendants 
oi the patres, i.e., the members of the senaie in the 
regal period. The patridan families and groups of 
families (see gens) were the privileged dass in the 
dtizen body (originally perbaps the only Roman 
dtizens), while the lower dass, the plebeians {plebeii) 
were deprived of political rights and lived in eco- 
nomically unfavorable condidons. During a long 
period die patricii were the exdusive holders of 
magistrades and priesdy offices; the assignment of 
public land {ager publicus) was almost exdusivdy 
to their benefit; voting in the comitia was arranged 
to their advantage; and imermamage between them 
and the plebeians was not permitted. The struggle 
between these two sodal classes oi the Roman people 
lasted more than two centuries (undl the early third 
century b.c) ; it had some dramadc episodes (three 
secessions of the plebeians), but it brought the 
plebeians a gradual admission to the magistrades and. 
in the last analysis, political equality. Among the 
political conquests of die plebeians were: the creati on 
of tribuni plebis (in 494 b.c.?), die legislation of 
the Twdve Tables (see lex duodecim tabularum, 
in 451/50 b.c.), intermarriage with patridans (see 
LEX canuleia, 445 b.c), admission to the military 
tribunate (see tribuni militum consulari potes¬ 
tate), the leges uciniae sextiae (admission to 
the consulship, 367 b.c), admission to the highest 
pontincate (lex ogulnia), elecrion oi the first plebe- 
ian censor (in 356 b.c), the first plebeian dictator- 
ship (in 351 b.c.), the lex fubulia philonis (339 
b.c.), dection of the first plebeian praetor (in 337 
b.c.), and finally, the lex hortensia (287 B.c) 
which made the plebisdtes (see plebiscitum) of 
equal legal iorce with the leges voted in the popular 
assemblies (comitia). Only some sacerdotal posts, 
the office of the interrex, the honor of bdng a 
princeps senatus and some other minor privileges 
remained reserved for the patricii. Patridate was 
acquired through birth in a legal marriage (iustae 
nuptiae) when the father was a patridan, through 
adoption by a patridan, through marriage with a 
patridan, conduded in the form of confarreatio 
which remained a patridan form of marriage with 
manus. Under the Prindpate meritorious persons 
were granted the patridate by the emperor. The 
patridans as a hereditary nobility lost much of their 
significance through the rise of a new nobility based 
on wealth (see equites) or the holding of high 
imperial office. The Emperor Constantine created 
the patridate {patriciatus, patricia dignitas) as a 
personal (not hereditary) honbrific title to be con- 
ferred by the emperor on high dignitaries for life 
(= “highness”). Justinian extended the patridate 
to all persons who had the right to the title illustris. 
This involved exemption from patria potestas. —C. 
122 .—See curiae, transitio ad plebem. 
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Kubler, RE 18. 4, 2222; Ucrivain. DS 4; Di Mano. XDI 
9; Momifliano, OCD; Oberziner. Patrisiato t plebe, 
Pubbl. deWAccad. S cientifco-Letteraria, Mflaa. 1 (1913); 
Ro*e. JRS 12 (1922) 106; Picotti. Arck. storico ital., Ser. 
7. vol. 9 (1928 ) 3; Fruin, TR 9 (1929) 142; Eniilin. Der 
Konstantmische Patrisiat, Annuairt de tlnstitut de Pltilol. 
et d'Hitt. oncnt. et elaves, 2 (1934) 361; Bemardi, Rend 
Lomb 194S/6, 3. 

Patricius (Patrikios). A prominent jurist and teacher 
in the Law School of Beirut in the second half of 
the fifth century after Christ. Excerpts of his writ- 
ings. mostly devoted to imperial consritutions, occur 
in the scholia to the basilica. 

Bcrfer. RE 18. 4. 2244 (under na 2). 

Patrimonialis. See patrimonium cassaris. 

Patrimonium. The whole property of a person; in a 
narrower sense, the property inherited from one’s 
father (ancestor).—See munera patrimonii, res 

EXTRA PATRIMONIUM. 

PfafT. 2UT Lehrt vom Vermoyen, Fsehr Hanausck 1925, 
89; M. F. Lepri. Saggi sui patrimonio 1 (1942); Albanese. 
Successione ereditaria. AnPal 20 (1949) 135; Scherilla 
Lesiom l. Le cose (1945) 4. 

Patrimonium Caesaris (principis). Under the Princi- 
pate the crown property of the emperor, inherited 
from his predecessor and left by him to his successor. 
It graduallv assum ed larger and larger dimensions 
through inheritances, purchases. and confiscadons 
(see bona damnatorum) and was administered by 
procuratores patrimonii. Transfer of objects belong- 
ing to the patrimonium through sale or donadon was 
admitted. In the later Empire the otficial term was 
socrum patrimonium. A comes sacri patrimonii was 
at the head of the administradon. The disdncdon 
between the patrimonium principis and the prrvy purse 
of the emperor (res privata principis) was in the 
later Empire not so predselv observed as it was 
before and revenues of the patrimoniam principis 
went to the private property of the emperor. Many 
details are stili doubtful and the frequem changes in 
the administradon of the pertinent hinds and lands 
do not tadlitate a neat disdneton. The general tend- 
ency was to attribute as muoh as possibie to the em¬ 
peror. The adj. patrimonialis refers in the later 
Empire to persons and land pertaining to the saentm 
patrimonium (coloni, fundi, agri, patrimoniales ).— 
C. 1-34; 11.62-65.—See res privata principis, ratio 

PRIVATA. FUNDI PATRIMONIALES. 

lecrivain. DS 4 aad 3. 961; O mac c, XDI 9. 515; O. 
HirschieM. KaistHkfu lerwaltmngsiKomst* (1905) 1; L. 
Mittea. Rem. Prmtrtcks 1 (19061 358. 

Patrocinari. To give protecdon. to d e fe n d by legal 
remedies. 

Patrocinium. Patronage. protecdon. a reladonship be- 
rween two persons in which one. die patronus , grsnts 
protecdon to die other. Patrocmtum is also used of 
the legai assistance grven to a party in a trial by an 
advocate. 

Korocmaan, RE Suppi. 4 


(trans. amer. ran.. soc. 

Patrocinium vicorum (colonorum). Possesso» of 
smail landed property in the later Empire (fourth 
century), vexed by tax collecto» and public charges. 
used to render themselves under the protecdon of 
wealthy and influendal men (potentiores) as their 
patroni. The latter exploited this situadon for tax 
evasion. Imperial legisladon tried to abolish these 
praedees but in vain. The land taken under pro¬ 
tecdon by the patrons remained in their possession 
and the former smail land-proprietors became the 
seris of their protecto».—C. 11.54.—See coloni. 

LATIFUNDIA. 

Komemann. RE Suppi. 4. 265; M. Gelzer. Studicn sur 
bysantinischen Verwaltung Aegyptens, 1909. 69; F. De 
Zulueta. De patrociniis vicorum. Oxford St in Social and 
Legal History 1. 1909; Lewald. ZSS 32 (1911) 473: G. 
Rouillard. L’odministration ekile de rEgypte rom., 1928. 
10; Martroye, RHD 7 (1928) 201. 

Patrona. A woman who manumitted her slave. a 
patroness of a freedman. See patronus. Marriage 
between a freedman and his patroness was prohibited. 

Patronatus. The reladonship between the former 
master and his freedman. See patronus, ius pa¬ 
tronatus. In a broader sense, patronatus rete» to 
any reladonship between a person ( patronus) who 
protects (defends) another and the proteaed person. 
It rete» also to a legal adviser (lawyer) of a party 
to a trial (patronus causae). —D. 37.14; C. 6.4.—See 
patrocinium, clientes, ius applicationis. 

Patronus. The master of a slave became after manu¬ 
mitti ng him the patronus of the freed man ( libertus). 
The freedman had various audes towards his manu¬ 
missor; see obsequium, reverentia. “The person 
of a patron should alwavs appear honorable and 
sacred to the freedman and his son” (D. 37.155). 
The fr ee dma n had to absain from accusing the patron 
ot rr i m i n al doings and from suing him with aedons 
which involved infamy (actiones famosae). He 
could, however, sue him by pernrission of the praetor. 
For the obligadon of the freedmaa to render certain 
Services to the patron. see operae uberti, i urat a 
promissio UBERTI. Between the patron and his 
free dma n there was a reciprocal obligadon of main- 
tenance in the case of poverty. The patron had 
certain rigtes of succession to the in h e rita nce of his 
fr eedman (see bonorum possessio intestati) and 
he could demand the rescinding of aliesadons and 
other disposrnocs made by rh» freedman with the 
purpose of dezraoding the patron of his righttul 
inheritance fsee actio calvisiana). If a fr ee dm a n 
who had 30 rhfldiwn or haN rl»<fr»hw it g d fhww, did 
not in his wiH reward his patron or his patron’s sons, 
d» praetor grantrd d* patron a bonorum possessio 
contra tabulas of one half of die freedman'» property. 
Marriage b e twee n a fr ee dman and his patroness 
( patrona ) or with his patron’s ia ughre r was pro¬ 
hibited. After tfae ceaih of d» patron. the pa tro ca re 
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the treedman to one of the heirs, see adsignatio 
liberti— D. 37.14; 38.1-3; C. 6.3-7.—See iudicium 

OPERARUM. INGRATUS LIBERTUS, BENEFICIUM COM¬ 
PETENTIAE, LIBERTUS (Bibi.). 

La Pira, St itat, di filol. clas. 7 (1929) 145; J. Lambert, 
Les operae liberti, 1934; A. A Schiller, Legal Essays in 
tribute to 0. K. McMurray, 1935, 623; Kaser, ZSS 58 
(1938) 88; K. Harada, ibit 138; C Cosentini, St sui 
liberti 1 (1948) 69, 2 (1950) 11. 

Patronus causae. Syn. advocatus. 

Patronus clientis. See clientes. 

Patronus civitatis (coloniae). See patronus muni¬ 
cipii. 

Patronus collegii. An honorary protector of an asso- 
dation, usuallv a magistrale or an imperial offidal. 
In the later Empire associations concemed with the 
provision of food ior Rome were supervised by 
patroni who were members ot the associations. 
Lecrivam, DS 4. 359; W. Liebenam. Gesckickte md Or- 
gauisation des rom. Vertmswcsens. 1910. 212. 

Patronus fiscL See advocatus fisci. 

Patronus municipii (civitatis). Munidpalities used 
to place themselves tinder the protecdon of one or 
more poweriul per sons (senators, ex-magistrates) 
who were sdected ( adoptare , later cooptare) by the 
munidpal coundl and given the title patronus. The 
pertinent decree was engraved on a bronze tablet 
(tabula patronatus ) in two copies, one for the pa¬ 
tronus. the other for the xnunidpality. The patronage 
was hereditary. The patronus defended the imerests 
of the muniapality in public and private matters, 
subsidized the construction of monuments and public 
buildings. etc. The patronage of a colonv was similar. 
Kornenjaim. RE 16, 625; Lecrivam. DS 3. 299; Mommsen. 
Jurist. Schriften 1 (1905) 237, 345; Thouvenot, CRA1 
1941, 133 ; 1947, 485. 

Patronus provinciae. Some provinces had a pro¬ 
tector, patronus, who in case of abuse by a provincial 
offidal intervened with the Roman authorities in 
order to obtain the prosecuti on of the wrongdoers. 
The patron was a distinguished and influential person 
of the Roman nobility, often a descendant of the con¬ 
queror of the province. 

Pauliana actio. See fraus. 

Paulus, Iulius. A famous jurist vrhose prolific literary 
activity (about 320 libri) gave Justiniani compilers 
the opportunity to excerpt his writings very exten- 
sively ior the Digest. The dates oi his birth and 
death are unknown. He was a member of the im¬ 
peria] coundl under Septimius Severus and Caracalla, 
and praefectus praetorio under Alexander Severus. 
His works were written in the first decades of the 
third century. He was the author of an extensive 
commentary on the praetorian Edict (in 80 boloks) 
and a treatise on tus civile (ad Sabinum, in 16 
books). Among his writings are also commentaries 
on works of some earlier jurists and a great nutn- 
ber of monogTaphs on various topics of public, fiscal, 
private, and criminal laws. There is in recent litera- 


ture a tendency to deny Paulus’ authorship of a 
number of writings, a tendency which is not free 
from exaggeration. For his Sententiae, see senten¬ 
tiae pauli. Paulus was not an uncrirical compiler; 
he often expressed opinions oi his own and some oi 
his critical remarks, in pardcular on the dedsions of 
earlier jurists, give evidence of the sagadty of his 
juristic thinking. 

Bergcr, RE 10, 690 (s.v. Iulius ); idem, OCD ; Orestano, 
NDI 9 (s.v. Paolo ); Kubler, Lekrbuck der Gesck. des 
rJR ., 1925, 283; C Sanfilippo, Pauli Decretorum libri tres, 
Pubbl. Fac. Giur. Catonia. 1939; De Robertii, RISC 15 
(1940) 205; Scherillo, St Solassi 1948, 439. 

Pauperes. Poor people. From the time of Nerva 
Roman emperors ordered that public care be taken 
of children of poor parents and that nourishment be 
provided them from public hmds.—See paupertas. 

J. J. Esser, De pauperum cura apud Romanos, 1903; A. 
Mulier, Jugendjiirsorge in der rom. Katserseii, 1903; 
Biondi, Ius 3 (1952) 233. 

Pauperies. See actio de pauperie. 

Paupertas. Poverty. It was an acceptable excuse 
from guardianship and also ground ior exdusion from 
being an accuser in a criminal matter.—See pauperes. 

Pax. Peace. A state oi war between Roman and 
another state was normally ended by an armisdce 
(indutiae). Peace, pia et aeterna pax (= a pious 
and eternal peace), was achieved by a spedal, sol- 
emnly enacted treaty, foedus, which might not only 
establish peaceful relaticms between the former bd- 
ligerants aut also amicitia (= friendship) and even a 
communitv oi polirical interests (societas, see socii ). 
The condusion of a peace treaty was in the compe- 
tence of fetiales or spedal embassies; the consenr 
of the people and the senate was required. Under 
the Empire it was the emperor who conduded peace. 
Gaius (Insu 3.94) mendons as the form for die con¬ 
dusion of peace the sponsio, an exchange of a ques¬ 
ti on (pacem futuram spondesf) and answer (spon¬ 
deo) between the emperor and the soverdgn oi the 
other state.—See sponsio, amicitia, amicus populi 

ROMANI. 

De Rnggiero, DE 2, 767; H. Levy-Bruhl, Quelques pro¬ 
bi emes du tres aucien dr. rom., 1934, 40. 

Peccatum. In classical law a violadon of a somewhat 
criminal nature of a legal norm. A neat distinction 
between the term and crimen or delictum can hardly 
be established. In Jusdnian’s law peccatum is not 
only a violadon of human laws but also that of an 
ethical norm. 

G. Segre, St Bonfante 3 (1930) 515; Roberti, St Calisse 
1 (1940) 161. 

Peculatus. Misappropriation of things bdonging to 
the state, embezzlement oi public money. Hence 
peculatus is also named furtum pecuniae publicae, 
furtum publicum. A commanding general who ap- 
propriates the booty taken from the enemy or the 
money obtained from its sale (manubiae) to his own 
profit was guilty of peculatus. Augustus’ Lex Iulia 
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peculatus, stili in force in Justinian’s time, was the 
basic statute on the matter: “No one should intercept 
or appropriate any sacred, religious, or public money 
for his own profit unless he is permitted to do so 
by law" (D. 48.13.1). The statute also defined 
peculatus as a case in which a person “added any- 
thing to (alloyed) or mixed with, gold, silver, or 
copper belonging to the state” ( D. ibid.), to the detri- 
ment of the state. A particular form of cmbezzle- 
ment occurred when a person who had received money 
from the treasury for a spedfic purpose did not spend 
the money thereon ( pecuniae residuae). Later im- 
perial legislation incr eased the penalties for peculatus ; 
Justinian ordered deportation or the death penalty, 
according to the gravity of the case.—D. 48.13; C. 
923.—See quaestiones perpetuae, lex iuua pe¬ 
culatus, RESIDUA, PRAEDA. 

Brecfat, RE SuppL 7; Cuq, DS 4. 

Peculiaris. Connected with, or pertaining to, a pecu¬ 
lium. Res peculiares = things belonging to a pecu¬ 
lium, such as money, claims, goods, business equip- 
ment, and the like. Peculiari nomine, peculiariter 
— (to hold a thing) as belonging to a peculium, or 
(to buy one) from the means of the peculium. —See 
MERX PECULIARIS. 

Peculium. A sum of money, a commerdal or indus¬ 
tria! business, or a small separate property granted 
by a father to his son or by a master to his slave, for 
the son’s (or slave’s) use, free disposal. and fructi- 
ficadon through commerdal or other transacnons. 
The origin of the insdtudon is to be found in the 
increase in the economic need of the Roman ritizens 
to use the Services and acti vitv of the per sons under 
their paternal power and of their slaves able to de- 
velop independent business acti vity in the interest of 
the family group and its head. The peculium re- 
mained the father’s (master’s) property, but was 
separate from his own property; the son (the slave), 
however, had the right to administer the separate 
fund or business and dispose thereoi through various 
transactions (not by donadons). In Jusdnian’s law 
the free administradon of the peculium (libera ad¬ 
ministratio peculii) had to be conceded expressly. 
An exisdng peculium could be incr eased ( augeri) by 
additional funds or goods, diminished (minui) or 
fully withdrawn (adimi) by the gr anto r. The con- 
cession of a peculium by a father (master) created 
on the part of die grantor a avii liability for debts 
and obligadons contracted by the son (slave) in 
transacnons conduded with third persons. This lia¬ 
bility was, however, restricted to the pecuniary value 
of the peculium (dumtaxat de peculio), after deduc- 
tion of whatever the son (slave) owed to his father 
(master). The creditors of the peculium had a direct 
aedon against the father (master), actio de peculio; 
or, when the father (master) had a special profit from 
the transaedon conduded with the manager of the 
peculium, an aedon called actio de in rem verso (for 


his enrichment). Both these actions, which were 
introduced by the praetor, belong to.the so-called 
actiones adiecticiae qualitatis (see exercitor navis). 
—D. 15.1; 2; C. 426; 723.—See actio tributoria, 

LEGATUM PECULII, MERX PECULIARIS, and the fol- 
lowing items. 

V. Uxkuli, RE 19; Anotu NDI 9; L. Lusignani, Con- 
ru morione processuale detractio de peculio. 1899; idem. 
Ancora intomo alta cowmasione, etc., 1901; Solazzi, 
StSen 23 (1905) 113; idem, St Fadda 1 (1906) 347; idem. 
St Brugi (1910) 203; idem, BIDR 17, 18. 20 (190S-1908); 
Seckel, Fg Bekker 1907; L. Lanarie, De tactio tributoria, 
These Paris, 1910; Buddand, LQR 31 (1915); G. Longo. 
AG 96 (1928) 184; idem, BIDR 38 (1930) 29; idem. 
SDHI 1 (1935) 392; G. Micolier. P i cule et capaciti 
patrimoniale, These Lyon. 1932; E. Albenario. Studi 1 
(1933) 139; Bucardi. StSen 60 (1948) 580; G. E. Longo, 
SDHI 16 (1950) 99. 

Peculium adventicium. Used in the literature for 
everything that a filius familias acquired through his 
own labor or the liberali ty of a third person (a dora 
dor., a legacy). According to Justinian’s law such 
acquisidons remained the son’s property, the father 
having only a usufruct on it Ant. peculium pro¬ 
fecticium (term not Roman), the normal peculium 
granted by a father to his son (« patre profectum — 
coming from the father). 

Pecu lium castrense. Everything that a filius familias 
earned or acquired from, or during, his military 
Service (in castris). From the time of Augustus he 
was permitted to dispose of it by testamenL Hadrian 
extended this privilege to soldiers discharged irom 
Service and veterans. The peculium castrense em- 
braced the gifts which the soldier received when he 
entered Service and inheritances received from fellow 
soldiers. Later, a filius familias might freely dispose 
of his peculium castrense since “with regard to it 
he acts as a head of a familv (pater familias), " D. 
14.62.—D. 49.17; C. 1.3; 1220 ; 12.36. 

Cagnat, DS 4; v. Uxkuli, RE 19. 15; H. Fitting. Das 
p.c. in seiner gesck. Entwicklung, 1871; Appleton. .\'RHD 
35 (1911) 593; E. Albenario, Studi 1 (1933) 159; A. 
Guarino, BIDR 48 (1941) 41; Daube, St Aibertario 1 
(1952) 435. 

Peculi um paganum. The name given by Justinian to 
an ordinary peculium, as distinguished from peculium 
castrense and peculium quasi castrense. 

Peculium profecticium. See peculium adventicium. 

Peculium quasi castrense. Everything that a filius 
familias earned as a public offidal, as a lawyer, in 
the Service of the Church, or by the liberality of the 
emperor or empress. The legal situadon of a pecu¬ 
lium quasi castrense was the same as that of a pe¬ 
culium castrense. 

UxkulL RE 19. 16; Orestano, AnMac 11 (1937) 118; 
Arcfai, St Besta 1 (1939) 121. 

Pecunia. Money. Originally the term denoted prop¬ 
erty in cattle (pecus), as distinguished from other 
kinds of property; see familia. In classical language 
“the term pecunia comprises ali things, both movabtes 
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and immovables, both corporeal things and rights” 
(D. 50.16.222).—See credere. otiosus. 

‘Midewiu. RE 19; Sacfaers, RE 18, 3. 2125; Lenormant, 
DS 4; PizB, Fschr Hanaustk 1925. 94 (BibL) ; M. Wla*- 
sak, Erb- und Vermachtnisrecht, SbWien 215 (1933) 5; 
M. F. Lepri, Saggi sui patrimonio 1 (1942); K. F. Thor- 
maan. Der doppelte Ursprung der mancipatio, 1943, 155; 
Mattingly, Numismatic Chroniclt 1953, 21. 

Pecunia compromissa. See compromissum. 

Pecunia constituta. A money debt reaffirmed by a 
CONSTITUTUM. 

Pecunia credita. See credere, actio certae creditae 

PECUNIAE, MUTUA PECUNIA. 

Pecunia fenebris. Money lent on interest.—See 
FENUS. 

Pecunia (or summa) honoraria. A sum of money 
(not less than ten thousand sesterces), paid by mu- 
nicipal magistrales ( duoviri turi dicundo) when they 
entered Service. On such occasions also other kinds 
of gifts were also offered to the munidpality (a statue 
or the arrangement of spectacular games, ludi). 
Liebeuam, RE 5, 1814. 

Pecunia indebita. See indebitum, condictio inde¬ 
biti, SOLUTIO INDEBITI. 

Pecunia mutua. See mutua pecunia. 

Pecunia numerata. See numerare pecuniam. 

Pecunia publica. Money belonging or owed to the 
state treasuTy (see aerarium). Pecunia publica 
could be lent to private individuals onlv on interest 
and with real security.—See peculatus. 

Pecunia residua. See peculatus. 

Pecunia sacra. Money belonging to a temple or 
destined for divine cult and sacrifices. Embczzlement 
or robbery of such money was qualified as a crimen 
PECULATUS. 

Pecunia traiectida. See fenus nauticum. 

Pecuniarius. Expressed or evaluated in a sum of 
money*; conceming a payment in money (causa, lis, 
res pecuniaria). 

G. Pacchioni. La pecuniarieti delTinteresse nelle obbliga- 
sioni. l«t app. to the translatioo of C. F. Savignys Ob- 
bligasioni, 2 (1915) 305. 

Pecus. A domestic four-footed animal, normally living 
in a herd (gregatim, see grex), such as "sheep, goats, 
oxen, horses, mules, donkeys” (D. 9 222) and pigs. 
Dogs are exduded. The term appears in the lex 
aquilia, which dealt with damages done to animals 
(pecudes). AnL animalia quae pecudes non sunt .— 
See ANIMALIA QUAE COLLO DORSO DOMANTUR, IUMEN- 
TUM. 

Pedaneus iudex. See iudex pedaneus. 

PedariL See senatores pedarii. 

Pedes (pedester). An infantryman. Militia pedestris 
— infant ry 

Pedius, Sextus. A jurist of the late first century and 
the early second. His original and independent ideas 
are known only from quotations by later jurists, pri¬ 
mati ly by Ulpian and Paul, because his works were 
not directly excerpted in the Digest He is the atxthor 


of an extensive commentary on the praetorian and 
aedilian edicts. 

Berger, RE 19, 41 (no. 3); La Pira, BIDR 45 (1938) 293. 

Pegasus. A jurist of the second half of the first post- 
Christian century.—See senatusconsultum fega- 
SIANUM. 

Berger, RE 19, 64. 

Peira. A collection of juristic dedsions, written in 
Greek about the middle of the eleventh century by a 
judge, Eustathios Romaios (Romanus). 

Editions: Zachariae t. Lingenthal, Ius Graeco-Romanum 1 
(1856) ; J. and P. Zepos, Ius Graeco-Romanum 4 (Athens, 
1931).—Mortredl, Histoire du droit bysantin 2 (1844) 
474; Zachariae v. Lingenthal. Krit. Jahrbucher fur die 
deutsche Rechtswissenschaft, 1847, 596. 

Pellex. See paelex. 

Penates. Deities grotccting the household of a Roman 
Citizen.—See lares. 

Wehistock, RE 19. 423. 

Pendente condidone. When the condition is stili 
pending. During the time of uncertainty as to 
whether a condition would be fulfilled or not, the 
legal situaticm varies according to the nature of the 
conditional obligaticm and the contents oi the condi¬ 
tion.—See coNDiao. 

Pe n d er e (pendeo). To hang. See fructus pen¬ 
dentes. — Pendere as syn. with in pendenti esse — 
to be uncertain, in suspense. The term refers to 
legal situations, rights, or duties which are uncertain 
until (donec) a speanc event or fact happens or until 
a fixed dav arrives upon which the suspended validity* 
of a legal act or transacdon depends. "What is in 
suspense is not considered as existing” (D. 50.17. 
169.1).—See condicio pendet, in pendenti esse, 
lite pendente, pendente condicione. 

Pendere (pendo). To pay out (a fine, interest, taxes). 

Penes. (Prep.) In the power (or posses sion or 
house) of a person. 

Pensatio (from pensare). A recompense.—See com¬ 
pensatio. 

Pensio. Payment by installmcnt, dther of a part of 
a sum due or of a sum due at fixed intervals (such 
as rents for the lease of a house or a farm, in die 
case of emphyteusis, or alimony). Pensio also re¬ 
fers to payments of taxes or other sums due to the 
fise. Syn. pensitatio. 

Wenger, Canon, SbWien 220 (1942) 35. 

Pensitatio. See pensio. 

Penus. See legatum penoris. 

Per aes et libram. Some legal acts of early origin 
were perfonned with the use of copper and scales 
(such as mancipatio, nexum, a spedfic form of 
testament, coemptio, solutio fer aes et libram) 
and the pronundation of prescribed solemn formulae. 
The acts (gesta, negotia) thus perfonned required 
the presence of five Roman dtizens as witnesses and 
of a libripens (the man who held the scales). Acts 
Per aes et libram went out of use in the later law. 
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—Sec MANCIPARE, LIBRA, LIBRIPENS, FAMILIAE 
EMPTOR, TESTAMENTUM PER AES ET LIBRAM. 

Kunkel, RE 14, 999; 1006; Severini, NDI 9; Popescu- 
Spineni. ACDR 2 Bologna (1935 ) 553; H. Levy-Brufal, 
Sowellts itudes 1947, 97 (= LQR 1944, 51); W. Geddes, 
Per aes et libram, Liverpool, 1952. 

Peraequatio. (In fiscal administration.) An equitabie 
adjusunent of taxes through an increase or reduction 
of the last year’s taxes. The operation was per- 
formed by a spedal officer, a supervisor in tax 
assessments (in the later Empire), Peraequator .— 
G 11.58. 

Sceck, RE 5. 1184; Ensslin. RE 19, 564. 

Peragere. To accomplish, to perform a legal act com- 
pletely, e.g., peragere testamentum; with regard to 
judidal proceedings to condnue one’s acti vi tv therein 
until the defendant in a civi! trial, or the accused in 
a criminal case, is condemned. 

Perceptio fructuum. Gathering the fruits after their 
separadon from the soil which produced them. See 
separatio FRUCTUUM. The perceptio fructuum nor- 
mally coincides with separatio by the same ner soc, 
unless a third person has a right over the separated 
fruits.—See fructus percepti, fructus percipiendi. 

Percipere. To gather, collect (proceeds ot any kind, 
revenues. interest, rents, wages).—See perceptio 
fructuum. 

Percutere. To strike a person with the fist or a stick. 
Such an aedon consdtutes an offense (see iniuria). 
If the person beaten was gravelv hurt, the wrong- 
doer was guilty of iniuria atrox. 

Perducere. (With regard to testamenta.) To cancel, 
to erase a testamentary disposition or die name of a 
benefidary (an heir or legatee). The disposition is 
considered not written even if the name is stili legi- 
ble. Syn. inducere. 

Perducere ad libertatem. To bring a sia ve to Liberty, 
to make a sia ve free, either directly through manu- 
mission or indirectlv by imposing on another the 
duty to free the slave.—See manumissio, manu¬ 
missio fideicommissaria. 

Perduellio. Treasoa. One is guilty of perduellio who 
“is insptred by a hostile mind against the state and 
the emperor'* (D. 48.4.11). The Twdve Tables set 
the death penakv for treasoa. Perduellio embraced 
various criminal aets. such as ioining the e n e m y 
rousing an enemy against die Roman state, deiiver- 
:ng a Roman dtizen to d» enemy. desertion on d» 
battieneld. and the like. Later, perduellio was grad- 
ually absorbed by the crimen majestatis. —See 

MAJESTAS. DUOVIRI PERDUELLIONIS. CONSCIENTIA. LEX 

varia, deserere 

Bre cht . RE 19; Lecmai& DS 4; Berier. OCD; E. Pol- 
ladc. Xs-esttotaeOMe rm rdm. Redit ; 1906; Sabim». 
Geoegeto** U 8 (1919); P. M. Scfains. Ofencet against 
tke state m R tam. Lsobou. 1926; Rcnktma. Jf» 55 (1927) 
395; F. Vi rcae hog. Der Staatsfemd m der rdm. Kaisersrit, 
1926; .V Melior. L» conceptum du erane poiitigne tous la 
Ref. rom^ 1934; C Bredtt. PtrdueiHa. 1938; xdem. ZSS 
64 (1944) 354. 


Perduellis. See hostis. 

Peregrinus. A foreigner, a stranger, a dtizen of a 
state other than Rome. A great majority of the 
populadon of Rome were peregrines, subjects of 
Rome after the conquest of their country by Rome. 
With the increase of the Roman state the number 
of peregrines grew constandy without being com- 
pensated by the number of new dtizens to whom 
Roman dtizenship was granted. Within Roman ter- 
ritory the peregrines enjoyed the rights of free per- 
sons unless a treaty between Rome and their native 
country granted them spedfic rights. Generallv, die 
legisladon under the Republic. both statutes and 
senatusconsulta, applied to peregrines onlv when a 
pardcular provision extended their validity to them. 
Peregrines had no polideal rights, tbey could not par- 
ddpate in the popular assemblies, and were exduded 
from military Service. A peregrinus might conclude 
a valid marriage ( iustae nuptiae) onlv when he had 
the ius conubii (see conubium), either granted to 
him personally or aequi red through his dtizenship 
in a civitas which obtained this right from Rome. 
A peregrine could not make a testament in the fonns 
reserved for Roman dtizens nor act as a witness 
thereto. He could not be instiruted an heir of a 
Roman dtizen nor recdve a legacy ( legatum ) except 
in a testament of a soldier. He was able to conclude 
a commerdal transaction with a Roman dtizen if 
he had die ius commercii, which was granted in die 
same ways as ius conubii. Though exduded from the 
proceedings by legis actio, a peregrine had the 
benefit of protection in Roman courts. m pardcular 
before that praetor who had jurisdicdon inter pere¬ 
grinos (see praetores) from the middle of the third 
century R.c. Certain aedons were gradually made 
available to peregrines and against them by the means 
of a fiction “as if he were a Roman dtizen'’; see 
actiones ficticiae. Foreigners from the same state 
conduded transaedons in accordance with the laws 
of that state and lidgadons among them were settled 
according to their own laws. A peregrine who ob¬ 
tained Roman dtizenship (see civitas roman a) 
ceased to be a pe r eg rin e whether he obtained it 
as a personal grant or within a large group. The 
sharp distincti on b e t w e en cives and peregrini lost 
its emphasis in the legal field in the course of time 
as a resuit of the develop rn e nt of co mm erdal rela- 
tions b e tw een Romans and pe r eg rin es. On the other 
haud the extension of Roman dtizenship which at the 
end of die Republic was co nf erre d on the enti re 
populadon of Italy. f nrthered the disappearance of 
the croce very sensibie di ffe rc nc e s . The constitutio 
antoniniana did the rest. In Jcsrmians law the 
onlv p e r egri n e s were the barbarians (see barbari). 
—For the exceptionai status of the Lanns see La¬ 
tium. rus latu. Latini. For the infiuesce of the 
co mmerd al relatioes between Romans and peregrin es 
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on the development of the Roman private law, see 
IUS GENTIUM. —See DEDITICII. IUS CIVILE. 

Kubler, RE 19; Humbert and Lecrivain. DS 4; Severim, 
XDI 9; Sherwin-White. OCD ; G. Moignier. Lcs prrigrins 
dc diticts. These Paris, 1930; Taubexuchlag. St Bonfante 1 
(1930 1 367; Lcwald, Arckeion Idiotikou Dikaiou 3 (1946) 
59; Voherra, St Redenti 2 (1951) 405. 

Peremptorius. See edictum peremptorium, excep¬ 
tiones PEREMPTORIAE. 

Perendinus (dies). See comperendinus. 

Pere nni s. See flumina publica. 

Perennitas. Perpetuity, perennitv. The term was an 
honorific title of the Roman emperors in the later 
Empire. 

Perfectissimus (vir). A title of high offirials of 
equestrian rank. From the time of Marcus Aurelius 
all prarfccti (except the praejectus praetorio, who had 
the title cminentissimus) , high offirials in the finanrial 
administration and in the imperial chancery, and 
c e r t a in military commanders belonged to the group 
of perfectissimi. Under Diocletian and his successors 
the circle of viri perfectissimi was greatly extended. 
Perfectissimatus = the dignity of a vir perfectissimus. 
—C. 12.32. 

Ensslin. RE 19; Anan., DS 4; O. Hirschield, Kleine 
Sehriften, 1913, 652. 

Perfectus. Fully accomplished. A sale (emptio) is 
considered perfecta when the parties agreed upon the 
object sold, its quantitv and quality. and the price, 
and the agreement was unconditional. A testament 
was regarded perfectum (iure perfectum ) when all 
formalities required by the law were iulfilled.—See 

DONATIO PERFECTA, PERFICERE, AETAS PERFECTA, 
LEGES PERFECTAE. 

Perficere. To conclude a lega! transacti on (to accom- 
plish a legal act) in a iorm prescribed by the law. 
See perfectus (with regard to sales and testa¬ 
men ts). Perficere refers also to the fulfillment of 
an obligation or to a donation effectivelv given; see 

DONATIO PERFECTA. 

Seckel and Levy, ZSS 47 (1927) 150. 

Perfuga. (From perfugere.) A deserter who went 
over to the enemy.—See deserere. 

Periclitari. To run a risk (e.g.. of being liable from 
a procedural sponsio or cautio if one loses a case 
in court). 

Periculum (pariculum). A written draft of a judg- 
ment to be read by the judge to the parties.—See 
SENTENTIAM DICERE, RECITARE. 

Kubler, ZSS 54 (1934) 327. 

Periculum. A risk. a danger. The term is used of 
the risk incurred by a partv to a trial, plaintif? or 
defendant, not onlv of losing the case but also of 
being subject to an increased liability arismg from 
sperific procedural measures ( sponsio, cautio). See 
periclitari. In contractual relations periculum indi¬ 
ca tes the risk of a loss incurred by one party who 
expressly assumed a more extensive liability, as. for 


instance. for damages caused by an accident (casus), 
periculum praestare, or by suffering such loss under 
special circumstances. Periculo alicuius esse = to be 
at one’s risk, to be responsible for, or to suffer dam¬ 
ages.—C. 5.38; 10.63; 11.34; 35.—See the following 
items. 

Periculum emptoris. See periculum rei venditae. 

Periculum rei venditae. The risk of deterioration or 
destruction of a thing which was sold and not imme- 
diately delivered to the buyer. As a matter of rule 
such risk was with the buyer from the moment the 
sale was conduded ( emptio perfecta), if the loss was 
caused by acddenL He, therefore, had to pay the 
sale price for the thing perished or deteriortted be- 
fore the delivery. Exceptions in favor of the buyer 
were introduced in some cases, in particular if the 
vendor assumed responsibility in sperific events or 
neglected his duties of custody. Details are contro¬ 
versia! in the literature, but it is probable that some 
attenuations of the prindple "periculum est emptoris” 
were favored by the classica! jurists in view of the 
bona fide character of the contract of sale.—D. 18.6; 
C. 4.48.—See emptio, perfectus. 

Arno, St Brugi (1910) 153; Haymann, ZSS 40 (1919) 
254; 41 (1920) 44; 48 (1928) 314; Rabel, ZSS 42 (1922) 
543; M. Konstaatinovitcb, Lt p.rx., Thiae Lyon. 1923; 
Huvelin, RHD 3 (1924) 318; Ch. Appleton, RHD 5 
(1926) 375 ; 6 (1927) 195; Seckd and Levy. ZSS 47 
(1927) 117; H. R. Hoetink. Periculum est emptoris, Haar- 
lem, 1928; Beseler. TR 8 (1928) 279; Vogt Fschr Ko- 
sehoker 2 (1939) 162; Krtckmann. ZSS 59 (1939) 1. 60 
(1940) 1; Meyian. RIDA 3 (= Mil De Visscker 2. 1949) 
193; idem, lura 1 (1950) 253; idem, ACIVer 3 (1952) 389. 

Periculum tutelae (tutorum). A genera! term for 
the responsibility of guardians ( tutores ) connected 
with their management of the ward’s affairs and the 
administration of his property. The term periculum 
is also applied to curatores. —D. 267; C. 5-38.—See 

TUTELA. 

Perimere. To make void, to annui, to annihilate. 
Perimi = to become inefficadous, extinguished, void 
(actio, obligatio, pignus perimitur). 

M. F. Peterlongo, Pluralitd di vmcoli, 1941, 32. 

Perinde (proinde) ac si (atque). Just as if. Although 
the locutions occur beyond questi on in some inter- 
polated texts, they may at times refer to cases which 
were alreadv treated in dassical law as analogous to 
other legal situations, protected by the law, to which 
the praetor extended his protecti on by praetorian 
actions (see actiones utiles, actiones ficticiae). 
Riccobooo, TR 9 (1929) 13; Gtameri-Citati, IndicP 
(1927) 65; idem, Fschr Koschakcr 1 (1939) 145. 

Perire. To perish. Actio perit = an action (the right 
to sue) gets lost, is extinguished. See lis moritur. 
All actions which are extinguished by the death of 
one party or by the lapse of a fixed time, s urvi ve ii 
they were introduced before court and brought to 
litis contestatio before the death of the plaintiff 
or before the term elapsed. 
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Peritus. See iuris peritus. 

Periurium. (From periurare.) Perjury. It was not 
generally punished as a crimen publicum since per¬ 
iurium was considered an offense to the gods which 
was revenged by them. It produced, however, a 
sodal dishonor (Cicero: humanum dedecus) which 
might be branded by the censors with a nota censoria. 
For false testiinony, see testimonium falsum. Per¬ 
jury committed in order to obtain a pecuniary profit 
was qualified as crimen stellionatus. Perjury 
committed under an oath taken per genium principis 
(see genius) was treated as crimen maiestatis and, 
generally, it was severely punished. In pecuniary 
matters, if one swore that he did not owe money to 
another or that another owed him money, the punish- 
ment was beadng (castigatio fustibus) with the ad- 
monition “do not swear inconsideratelv.” 

Latra, RE 15, 353 (*.r. Meineid). 

Perlusorium iudicium. See collusio. 

Permissum. Permission, lea ve. The term refers to 
what is allowed by a statute (permissu legis) or by 
a magistrate (permissu praetoris), e.g., when a freed- 
man wished to sue his patron, he had to ask the 
praetor for special permission. 

Permutatio. The exchange of one thing for another, 
a barter. It differs from sale in that instead of money 
a thing is given as compensation. Permutatio is an 
innominate contract (see contractus innominati) 
of the type “do ut des” (= I give you in order that 
you give me) and it is not coneluded by mere consent 
of the parties, as sale, but by an actual, real (re) trans¬ 
fer of ownership of a thing from one party to another. 
—See actio praescriptis verbis. —D. 19.4; C. 4.64. 

M. Ricca-Barberis, La gerendo per evidont Mem. l*t. 
gmr. Unie. Termo. Ser. II, 40 (1939). 

Permutatio. (In banking business.) A transaction 
between two banking firms to make payments from 
Rome to Italy and the pro vinces, and vice versa. 
Kiesslmg, RE SuppL 4, 700 (s.v. Girooerkekr). 

Permutatio status. See status. 

Perorare causam. See causam perorare. 

Perpetua causa servitutis. The natural conditions of 
a piece of land involved in a servitude must be such 
that the exerdse of the servitude is permanently (not 
only temporarily) possible. 

S. Pero», Scr giur 2 (1948, ex 1892) 85; C Ferrim, 
Opere 4 (1930, ex 1893) 145; B. Biondi, Le servitii pre- 
diali, 1946, 156. 

Perpetuari. See pespetuatio. 

Perpetuarius. (Noun.) Emphyteuta, emphyteuti¬ 
carius.—Ius perpetuarium — ius emphyteuticum, ius 
emphyteuticarium. See emphyteusis. 

Perpetuatio actionis. Alter the litis contestatio in 
a dvil trial actio perpetuatur, i.e., the action, though 
temporally limited (see actiones temporales), is no 
longer subject to a limitation of time. 

Perpetuatio obligationis (obligatio perpetuatur). 
See mora. 


Gradenwitz, ZSS 34 (1913) 255; Geuaner, ZSS 44 (1924) 
102; F. Pastori, Pro filo dogmatico e stor. dtWobbligadone 
ro 1951, 173. 

Perpetuus. Everlasdng, perpetual, unlimited in time. 
Ant temporarius (= temporary). In perpetuum = 
forever, for life (e.g., banishment).—See actiones 

PERPETUAE, PERPETUA CAUSA, EDICTUM PERPETUUM, 
EXCEPTIONES PEREMPTORIAE. 

Hcrnandez Tejero, AH DE 19 (1948-W) 593. 

Perquisitio lance et licio. See lance et licio. 

Persecutio. Indicates an action by which “a thing is 
sued for” (D. 44.7.28: rei persequendae gratia). 
Hence persecutio connected with the object daimed 
(persecutio hereditatis, legati, pignoris) alludes to 
the pertinent speciiic action. Persecutio poenae — an 
action by which one sues for a private penalty (see 
actiones poenales). Persecutio extraordinaria re¬ 
fers to trials conducted in the iorm of cognitio extra 
ordinem when the claim cannot be sued in ordi- 
nary proceedings, as for instance, in the case of a 
fideicommissum. —See persequi, p e t i tio. 

Persequi. To claim one’s right through a judicial 
proceeding ( iudicio, actione), to sue for a thing or 
a private penalty.—See persecutio. 

Persolvere. In the meaning of solvere (= to pay a 
debt) this occurs frequently in interpolated passages. 
Giameri-Citati, Indic? (1925 ) 65. 

Persona. A person, an individua!, a human being. 
"The prindpal division of persons is that into free 
men ( liberi, ingenui) and siaves (seni)," Gaius, Inst. 
1.9. The law conceming persons (ius quod ad per¬ 
sonas pertinet) is—according to Gaius (1.8)—one of 
the three groups of legal rules, the other two of whidi 
concern things (res) and aedons (actiones). The 
law of persons (ius personarum) consists of those 
portions of the law which deal with liberty and 
slavery (status libertatis), dtizenship (status civi¬ 
tatis), family (status familiae), marriage, guardian- 
ship and curatorship (personae sui iuris, alieni iuris). 
The law of persons embraces all institutions whidi 
have an inffuence on the legal condition of a person 
and his capadty to have rights and assume obligatioris. 
Persona is also used of siaves to denote them as 
human beings (persona servi, servilis) although 
legally they are treated as things (res) and therefore 
legal personalitv is denied them. There are also col¬ 
lective enddes whidi, although not human in nature, 
“function” as persons (personae vice fungi), such as 
hereditas (— inheritance). a munidpality, a decuria 
or an assodadon of individuals. In postdassical and 
Justiniani language the use of persona (in Greek 
prosopon) became more extensive and was occasion- 
ally inserted into dassical texts.—Inst 1J.—See 
actiones in personam, exceptiones in personam, 
exc e ptiones personae cohaerentes, n asciturus, 
status, caput, capitis deminutio. 

Dull, RE 19, 1040; Coq, DS 4, 416; De Martino. NDI 9, 
928; S. Schlostoiazm, Pertona \md Prosopon, 1905; Rhein- 
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itlder, Das Wort fi., Beihefte sur Ztsckr. }. romanische 
Philologis 71 (1928); L. Schnorr v. Carolsfeld, Gesch. der 
juristischen Person, 1 (1932) 52; P. W. Duff, Personality 
in R. firmate law, 1938. 1.—For p. in mterpolated texts: 
Guarnrri-Citati, Indice* (1927) 65, St Riccobono 1 (1936) 
733, Fschr Koschaker 1 (1939) 145; Nedoucelle, Revut des 
Sciences riligituses, 1948, 277. 

Persona extranea. See extraneus. 

Persona miserabilis. A person deserving pity (be- 
cause of age or sickness). Such per sons were granted 
certain personal privileges in proceedings beiore the 
imperial court.—C. 3.14. 

Persona turpis. See turpis persona. 

Personae exceptae. See exceptae personae. 

Personae in mancipio. See mancipium. 

Personae incertae. (In a testamcnt.) Persons who 
are not precisei; designated, whose existence is un- 
certain (see postumi alieni) or of whom the tes¬ 
tator had no precise idea (e.g., a legacy left to the 
person who would first come to the testator’s iuneral). 
Sudi testamentary dispositions in iavor of personae 
incertae were void. Postclassical and Justinian’s law 
permitied some exceptions.—C. 6.48. 

Personae legitimae. The tenn occurs in later imperial 
constitudons in various meanings. primarily in that 
of a person capable to condude a lega transacti on 
or to act personally in court. 

P. W. Duff, Personality m R. firmate law, 1938, 9. 

Personalis. Pertaining to per sons or to an individual. 
Sei constitutiones personales, munera perso¬ 
nalia. The term occurs frequentlv in later imperial 
constitudons and was often interpolated in classica! 
texts, as, for instance, actio personalis for actio in 
personam. —See persona. 

Guarneri-Chati, Indice* (1927) 65. 

Personam alicuius sustinere. To represent (to re- 
place) another person. With regard to an inheri- 
tance it is said (D. 41.1.34) that "it represents the 
person of the defunct not of the heir." 

Perterritus. Frightened. The term is used of a per¬ 
son who acted metu (= under fear).—See metus. 

Pertinere ad aliquem. To belong to a person as his 
property. The verb is used “in a ver}’ broad sense 
... it applies also to things which we possess under 
any dtle, although we have no ownership over them; 
we also say pertinere of things which are neither in 
our ownership nor possession but may become such” 
(D. 50.16.181), as, e.g., an inheritance "pertinet” to 
die heir although he did not yet enter id The phrase 
"is ad quem ea res pertinet " may indicate a person 
who is inter est ed in. or concerned with, a certain 
matter. Pertinere ad aliquem denotes somc d mes a . 
legal or moral duty of a person; when connected with 
a magistrate or a judge, it refers to his ofhdal duty. 

Pervenire ad aliquem. What someone has obtained, 
gained (from another’s property or to another’s detri- 
ment). The term is important in the law of succes- 
sion since, in certain instances, the liability of the 


heir ( teneri ) does not go beyond what he received 
from the estate. Syn. in quantum quis locupletior 
jactus est. See actiones in id quod pervenit. Ant. 
in solidum teneri = to be liable for the whole with- 
out regard to what the defendant had in fact recdved. 
—See locupletari, beneficium inventarii. 

F. Schulz, Die actiones in id quod pervenit, Diss. Breslau, 
1905; P. Voci, Risarcimento e pena privata, 1939, 193. 

Pervenire ad (in) aliquid. To obtain, to reach, to 
come to; pervenire in senatum = to become a sena- 

• tor; pervenire ad libertatem = to become a free per¬ 
son ; pervenire ad pubertatem = to reach puberty. 

Petere. See p e titio, pactum de non petendo, and 
the following items. 

De Sario, Causa petendi, BIDR 51/52 (1948). 

Petere bonorum possessionem. To demand bonorum 
possessio from the praetor. Bonorum possessio was 
granted only at the request oi the person endtled to it. 

Petere tutorem. See postulatio tutoris. —D. 26.6; 
C. 5.31; 32. 

Petitio. (In private law.) Actio. The term generally 
refers, however, to actiones in rem (see actiones in 
personam). A neat technical disdncdon between 
actio and petitio seemingly never existed nor can a 
substantial differentiation be found between the two 
terms and persecutio ; the three words occur some- 
times together without any indicati on whatsoever of 
the distinctioris among them. In the language of the 
imperial chancerv of the later Empire petitio is used 
of a petition addressed to the emperor or a high 
ofndal.—See pluris petitio. 

Schnorr v. Carolsfeld, RE 19. 

Petitio hereditatis. See hereditatis petitio. 

Petitor. The plaindS. See actor, is qui agit. 

Petitoria formula. Petitorium indicium, in Jusdnian’s 
language, actio petitoria. —See formula petitoria. 

Peto. (In the formula of a fideicommissum.) See 
fideicommissum. 

Philosophi. Philosophers were exempt from the duty 
of asstuning a guardianship. Thev were not reckoned 
among the proiessors and therefore they could not 
sue for a salary (see honorarium) ; “they despise 
mercenary Services” (D. 50.13.1.4). 

Piaculum. (In later imperial constitutions.) A crine 
which required expiation (punishment). Piaculum 
is also an expiatory sacrifice. 

Piae causae. Pious, charitable purposes. Gifts to 
charitable institutioni (ioundations), such as orphan- 
ages, hospitals, poorhouses, almshouses for old people, 
and the lilce, were favored by Justinian’s legislation. 
Such institutions were administered by directors who 
were considered temporary and limited own e rs and 
were authorized to appoint their own successor s.— 
See lex falcidia. —C. 1.3. 

Ssleffles, Mil Gerar diu 1907, 513; Copa. St Fadda 5 
(1906) 229; A. Samsin, £ tudes sur les fondations, These 
Paris, 1909; P. W. Duff, Charitable foundatiotu of Byzan¬ 
tium, Cambridge Legal Essays presented to Bond, Buck- 
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land, 1926, 83; idem, Pertonality ut R. private lato, 1938, 
203; L Schnorr v. Carolsield. Gesck. der juristiscken Per- 
ton, 1 (1933) 15; J. M. Casoria, De personalitate juridica 
piarum causarum, (Kaples) 1937; Brudc, Sem 6 (1948) 
18; Philipsborn, R1DA 6 (1951) 141. 

Pictura. A picture, a paindng. The controversia! 
quesdon whether a painting made on another’s mate¬ 
ria! ( tabula) became the property oi the owner of 
the materia! or ot the painter was later decided in 
favor oi the latter. He had. however, to compensate 
the owner for the materia! used. 

Bortolucti. BIDR 33 (1923) 151; idem. Pubbl. Univ. Mo- 
detta 30 (1928) 14; Nardi, AG 121 (1939) 129; idem. St 
sulla ritensione, 1947, 339. 

Pietas. Dutifulness, respecaul conduct, sense of duty, 
affection towards gods, parents, or near relatives; in 
general noblemindedness, honest way of thinking. 
"It is to be held that we are unable to commit acts 
which injure our dutiful conduct (pietas), our repu- 
tarion ( existimatio ), our moral way of thinking, and 
generally speaking, are contrary to good customs.” 
This saving is by Papinian (D. 2S.7.I5). Although 
heavily riticized and frequendy ascribed to Jus¬ 
tiniani compilers, it expresses a late classica! idea. 
—See intuitu. 

Koch, RE 20; H. Krugcr, ZSS 19 (1898) 6; Guarneri- 
Cuati Indice 1 (1927) 66 (BibL for iaterp.); Rabel. St 
Bonjante 4 (1930) 295; Th. Ulrich. P. ais politiscker 3e- 
griff, 1930; E. Renicr, £t sur Chistoire de Ut querela inoj - 
fida si testamenti, 1942, 61; Rkcobono. Lineamenti (1949) 
71. 

Pietas. An honoriSc ride of the emperors. From the 
dme of Diodedan they used to speak of themselves 
as " pietas nostra”' (mea). 

Pigneraticius creditor. A creditor who accepted a 
pledge from his debtor as a security. Pigneraticius 
fundus = land given as a security (pignori datus). 
For actio pigneraticia (indicium pigneraticium), see 
PIGNUS.' —See EXCEPTIO PIGNERATICIA. 

Pigneratio, pignoratio (pignerare). Handing over 
a thing to one‘s creditor as a pledge.—See pignus. 

Pignoris capio. (By a magistrate.) Taking a pledge 
from a person who did not obey the magistrate's 
command. This was one of the means of the coerdve 
power of a Roman magistrate (coercitio). Origi- 
nally the thing was destroyed (pignus caedere), later 
it was kept by the magistrate as pressure on die dis- 
obedient Citizen. This might finally lead to the sale 
of the thing or to restoradon to the owner in case he 
submitted. Syn. pignoris captio. 

Stdnwcnter, RE 20, 1234. 

Pignoris capio. (Through judicia! proceeding.) A 
way of execudng a debt due, see legis actio pee 
pignous capione st, pignus. Tax-iarmers had the 
right to take a pledge from a tax-debtor through this 
legis actio. In the provinces they could do so in 
simpler extrajudidal p roceedings. 

Strinw e nt er. RE 20. 1235; Carcaterra. AnBari 5 (1942); 
HiU AmJPkilol 67 (1946) 60; M. Kaser. Das altrdmiscke 
Ius. 1949. 205. 


[TKANS. AMES. PH2L. SOC. 

Pignoris causa indivisa est. A thing given a creditor 
as a pledge remains pledged undl the debt is paid 
in full.—See pignus. 

Pignus. Both the thing given as a rea! security 
(pledge) to the creditor by the debtor and the per¬ 
tinent agreement under which the security was given 
(pignerare, pignori dare, pignus obligare). The 
agreement was a contract conduded re, Le., by the 
delivery of the pledge to the pledgee. Pignus hnplies 
the transfer of possession (not ownership) oi the 
thing pledged to the creditor (creditor pigneraticius) 
who held it undl his daim was fully saristied. see 
pignoris causa. During this dme he was protecxed 
in his possession of the pledge by possessory inter - 
dicts; see interdictum. For the rights of the 
pledgee. see ius distrahendi, hyperocha, lex com¬ 
missoria, impetratio dominii. As a matter oi rule, 
the creditor had no right over the proceeds (fruits. 
rents, etc) of the thing pledged unless it was agreed 
that he might take them as interest (see antichresis). 
Xor could the pledgee use the thing pledged. "A 
creditor who makes use of the pledge c om mi ts a 
theft” (Inst 4.1.6). The pledger could sue the 
creditor for restoration of the pledge when he had 
fulfilled his obligadon or when the debt was exrin- 
guished (for instance. when the proceeds of the thing 
had been taken by the creditor, in accordance with 
an agreement with the debtor. and they exceeded both 
interest and the principal). The same aedon, actio 
pigneraticia, lay against a creditor through whose 
fault the thing perished or deteriorated. On the other 
hand the pledgee had an aedon against the pledger 
(actio pigneraticia contraria) for damages caused by 
the thing pledged through the fault (culpa) of the 
pledger, and for reimbursement of necessary ex¬ 
penses (impensae necessariae) incurred in the care 
of the pledge. Pignus differed from other types of 
security, fiducia and hypotheca, in that by fiducia 
ownership was transferred to the creditor, and by 
hypotheca the thing was not handed over at ali. 
whereas through pignus only possession of the res 
pignorata was conveved to the creditor. In Jus¬ 
tiniani law the differences between pignus and hypo¬ 
theca were abolished.—D. 20.1; 3; 6; C. 8.13-32. 
For actio pigneraticia D. 13J; C 424.—See prior 

TEMPORE, VINCULUM PIGNORIS. 

Maniglc, RE 20; Hmnbert and Lecrivain. DS 4; Pagge. 
NDl 9 (s.v. pegno) ; Bergcr. OCD (x.v. security) ; T. C 
Jackson. Justinians Digeri Book XX vritk Enol. translc- 
tion, 1909; E. Rabel. Die VerfugungsbesckrdnJtungeu des 
Verpfduders, 1909; E. Weiss. Pjandrecktliche Untersuckun- 
gen, 1-2 (1909, 1910); F. M essina-Vi trano. Per la storia 
dei ius distrahendi nel pegno. 1910; M. Fehr, Beitruge sur 
Lehrt vom Pjandrrcht, Uppsala. 1910; Biondi. AnPal 7 
(1920) 233; U. Ram. SulTaccessorietd det pegno, 1927; 
Grosso. ATor 65 (1929-30) 111; E. Volterra. Pegno di 
casa altrui, 1930; S. Romano. Appunti sui pegno dei frntti, 
AnCam 5 (1931); La Pira. StSen 47 (1933) 61: idem. 
St Commeo 2 (1933) 1; idem. St Rotti 1934. 225; E. Car- 
relli. St sulTaccessorietd dei pegno, 1934; Carcaterra. 
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AnCam 12, 2 (1938) 51; Arno, ATor 73 (1939-40); 
Rabel. Sem 1 (1943 ) 33; Kreller, ZSS 64 (1944 ) 306; 
Bartosek. B1DR 51-52 (1948) 238; Provera. St Solazsi 
1948, 346; Koschaker, Scr Ferrini 3 (Univ. Sacro Cuore, 
Milan, 1948) 232. 

Pignus Gordianum. According to a retorm oi the 
emperor Gordian (ajj. 239) a creditor who had sev- 
eral daims against the same debtor only some of 
which were secured by a pledge, was allowed to 
retain the pledge until ali debts were paid. 

E Kar-di, Ritensione e pegno Gordiano, 1939; idem. Si 
ralle ritensione. 1. Fonti e easi, 1947. 

Pignus in causam iudicati captum. A pledge taken 
from a debtor by order oi a magistrate in execudon 
of a judgment-debt adjudicated in a cognitio extra 
ordinem . The step was accomplished by offidal or- 
gans ( apparitores ). In Justinian's law this kind of 
execution was extended to all condemnatory sen- 
tences ii the defendant refused to fulfill the judgment 
voluntarily. 

Manigk, RE 20. 1273; P. Dienstag, Die reehtliehe Natur 
des p.Lc.ix., 1908; Sanfilippo, St Riceobono 2 (1936 ) 521. 

Pignus nominis. A pledge the object of which is the 
debtor's claim ( nomen ) against a third person. The 
utilis . —See actiones utiles. 
creditor might sue the debtor's debtor by an actio 

Pignus pignori datum. Xamed in literature by the 
non-Roman term subpignus , this occurs when a 
creditor who received a pledge irom his debtor gave 
it in tum to his own creditor as a pledge. 

Pignus praetorium. A pledge taken by the creditor 
upon order of a magistrate; see pignus in causam 

IUDICATI CAPTUM. The MISSIONES IN POSSESSIONEM 
had a similar function. In Justinian's language pig ¬ 
nus praetorium is “a pledge which is given by the 
indices .” Bv this phrase the missiones are meant. 
—C. 8.21. 

S. Solaxzi. C oncorso dei creditori 1 (1937) 208; Branca, 
StUrb 1937. 105: M. F. Lepri, Note solla natura piuridiea 
delle Missiones, 1939. 

Pignus publicum. (A non-Roman term.) A pledge 
constituted in a document ( instrumentum ) made be- 
fore a public offidal (publice conjectum ). It was 
recognized as valid in a late imperial constituti on 
(ad. 472). Justinian permitted setting up a pledge 
in a private document, signed by three witnesses 
(instrumentum quasi publice conjectum ). 

Pignus rei alienae. A pledge of a thing which does 
not belong to the debtor. 

Pignus tacitum (tacite contractum). See hypo¬ 
theca tacita. Certain spedfic daims involved a 
right of pledge (ius pignoris , hypotheca ) under the 
law over the property of the debtor. An agreement 
between the parties was not necessary. Thus, for 
instance, a person who lent money for the construc¬ 
ti on or repair of a building or of a ship had the right 
of pledge on the building or ship; from the time of 
Constantine the property of a tutor or curator was 
charged with a general hypothec in favor of the 


ward’s daims. Justinian granted legatees and fidei- 
commissaries the same right over the things belong- 
ing to the estate. The privileged posidon of the fise 
with regard to its debtors from contracts or ior taxes 
is designated as velut iurc pignoris, pignoris vice .— 
D. 202; C. 8.14. 

Wieacker, Fschr Koschaker 1 (1939) 239. 

Pilleus. A dose fittmg cap oi libem- wom by freed- 
men on special occasions (e.g., the patron's funeral). 
Hence pilleare — to put a cap on a slave s head as a 
sign of manumission. 

Paris. DS 4. 

P illius. A glossator of the twdfth century.—See glos- 
satoxes. 

Gabrieli. KD1 9. 

Pirata. A pirate. There was no special law concem- 
ing robbers on the high sea. They were punished 
with death by the naval commander who was engaged 
in a fight against them or by the provindal goveraor 
to whom they were handed over. A theft committed 
during an attack of pirates was subject to a fourfold 
penalty.—See lex gabinia de piratis. 

Kroll. RE 2A. 1042 (s.v. Seeraub) ; Cary, OCD\ Lecri- 
vain, DS 4. 487; Ormerod, Piracy in ancient world, 1924; 
Levi, Rh\ di filol. ed istr. classica, 2 (1924) 80; Riceobono, 
FIR 1\ 1941, 121 (BibL); Jones, JRS 16 (1926) 155. 

Piscari (piscatio). Fishing in the sea and in public 
streams (see flumina publica) was free; the fisher- 
man acquired ownership of the fish caught as of a 
res nullius (see occupatio), unless a special and 
exdusive right of fishing was conierred by the com¬ 
petent authoriries to indrviduals or groups (conduc¬ 
tores piscatus) through a lease. There was appar- 
endy a tendency to protect the rights of professional 
fishermen. Fishing in private lakes or fish-ponds 
(piscina) depended upon the permission of the owner. 
—See portus, piscatores. 

Kaser. RE Suppi. 7, 684; Lafaye. DS 4; Longhena, ND1 
11. 107; Rostowzew. DE 2. 593: Bonfsuite, Corso 2, 2 
(1928) 61; Lombardi, BIDR 53-54 (1948) 339. 

Piscatores. Fishermen. 

Stdckle, RE SujppL 4. 460 (s.v. Fischereigevperbe ) ; M. 
Maxey, Occupation of the lower classes in Roman society, 
Chicago. 1938, 12. 

Pistores. Bakers. Under the empire the bakers of 
Rome were organized in an assodation. Their pro- 
fession enjoyed particular protection by the authori- 
ties; occasionally its exerdse for a few years was the 
ground for granring Roman dtizenship to a foreigner 
(a Ladn). Bakers were exempt from the duty to 
assume guardianship. Bakeries were under the su- 
pervision oi the office of the praefectus annonae. 
The introduedon oi gratuitous distribudon of bread 
to poor people by the emperors. and later, the sale 
of bread at a low price contributed to giving the 
bakers the character of public servants. Later im¬ 
perial legisladon (C. Theod. 14.3) dealt frequently 
with the pistores and their legal status and privileges. 
Thdr union was called corpus or ordo pistorum and 
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their task comprised the baking of bread and its dis- 
tribution and sale.—C. 11.16. 

Hti(, RE 20; Bcsmer, DS 4; G. Gandi, Pistores. Note 
storico-corporotive sui panificatori, 1931. 

Pithana. Plausible, persuasive topics. This was the 
ride of a collecrion of dedsions in individual cases 
by Labeo. The work is known only from an epitome 
by Paul. 

Jors. RE 1, 2531; Berger, RE ia 723. 

Pittacium. A tenn of Greek origin used in later im- 
perial constiturions. A tablet, a short note. It was 
used in the administrarion of food supply for the 
anny. 

Placentinus. A glossator of the twelfth century. He 
died in 1192. He was the founder of a law school 
in Montpellier.—See glossatores. 

Kuttner. NDI 9, 1118; P. De Tourtoulon. Placentia. 1876; 
H. Kantorowicz. Jour. Warburg Inst. 2 (1938) 22; Zanetti, 
AG 140 (1951) 72. 

Placere. Placet, when referring to an individual jurist, 
is used for introdudng his personal opinion. Placet 
mihi = in my opinion. Placuit, without reference to 
a specinc jurist or jurists, indicated the opinion of 
several jurists which prevailed over the opinion of 
other jurists. Syn. obtinuit. Placuit principi refers 
to an imperial dedsion or enactment.—See CONSTI¬ 
TUTIONES PRINCIPUM. 

Placitum. \Vhat private individuals agreed upon, an 
agreement. The term is less frequendy used than 
its syn. pactum. With reference to legislarive pro- 
visions placitum denotes either a statutory norm 
(placitum legis ) or that of an imperial constiturion 
( placitum principis ). 

Plagiarius. One who committed the crime of plagium, 
a kidnapper. Syn. plagiator. —See plagium, lex 

FABIA DE PLAGIARIIS. 

Plagium. The legal rules conceming the crimen plagii 
were settled in the lex fabia de plagiariis which re- 
mained in force in Justinian’s legislarion, with some 
alterarions introduced by the legislarion of the em- 
perors and the interpretarion of the jurists.—D. 
48.15; C. 920.—See lex fabia, vincula, suppri¬ 
mere. suscipere servum. 

Berrer. RE SuppL 7, 386; Brecht RE 20; Lecrivain, DS 
4; Nied er mc y cr, St Bonfante 2 (1930) 381; Lanione. Unio 
Detroit Law 1 1 (1932) 163; Luria, AnMac 8 (1932); 
Berger, BIDR 45 (1938) 267. 

Plane. Certainly, to be sure, of course. The parricle 
was often used by the compilers to introduce an ex- 
planatory or restrictive remark, mosdy of a harmless 
nature. 

Guarneri-Citati, Indice* (1927) 66 (BibL). 

Planta. A piant put in another's ground became prop- 
erty of the land-owner, provided that it had taken 
root there. 

Plantare (plantatio). See planta, superficies cedit 
solo, satio. 

Planum. See de plano. 


Plautius. A jurist of the first post-Christian century. 
He is known only from commentaries written by later 
jurists (Meratius, Pomponius, Javolenus, Paulus) on 
his work which apparendy dealt primarily with the 
praetorian law. The attention paid by the classica! 
jurists to Plautius (PauTs commentary had no less 
than 18 books) is evidence of the great esteem 
Plautius enjoyed with the later jurisprudence. 

Berger. OCD\ idem, RE 10, 710; 17. 1835; Siber, RE 21 
(no. 60); Orestano, NDI 9; Riccobono. BIDR 6 (1893) 
119; Ferrini, Opere 2 (1927, ex 1894) 205. 

PlebeiL See plebs, patricii. 

Plebiscitum. A dedsion, decree or legislarive measure 
passed by the assembiv of the plebeians (concilia 
plebis). Originally the gatherings of the plebeians 
dealt only with matters which concemed the plebe¬ 
ians. The most important matter was the election 
of plebeian magistiates (tribuni, aediles plebis). 
Later, the competence of the concilia plebis were 
extended on legislarive enactments. For the histori- 
cal development which finally made the legal force 
of plebiscita equal to that of leges (statutes passed by 
comitia of the Roman people), see lex valeria 

HORATIA, LEX PUBLILIA PHILONIS, LEX HORTENSIA, 

exaequare, lex, concilia plebis, and the following 
item. 

Siber, RE 21; Fabia. DS 4; Tilman, Musee Bclge, 1906; 
Baviera, St Bmgi 1910; Guarino. Fschr Sckul: 1 (1951) 
458; Biscardi, RHD 29 (1951) 153. 

Plebs. The great "bulk of the people” (multitudo) 
opposed to the noble families. In the technical mean- 
ing plebs denotes a social dass (group, “order”) of 
the free popularion of Rome, distinguished from the 
patridans (see patricii). The uncertainty of the 
sources made of the origin of the plebs one of the 
most controversial questions of early Roman history. 
Originally the plebs probably consisted of various 
elements, such as the popularion of the surrounding 
territories conquered by Rome, clients (see clientes) 
of patrician families, who lost the protection of a 
noble gens, and foreigners who came to Rome as 
workers or to exerdse a small commerce. In histori- 
cal times the plebeians appear already as Roman 
drizens although not enjoying fu 11 polirical and dvil 
rights of the pririleged social group, the patridans. 
The plebeians were exduded from magistrades and 
priesthood, and marriage between patridans and 
plebeians was prohibited. During the first two cen¬ 
turies of the Roman Republic there was a continuous 
struggle between the two classes during which the 
plebs gradually obtained the right to have magistra¬ 
des of thdr own (tribuni plebis, aediles plebis) and 
the admission to magistrades and posirions fonnerly 
reserved for the patridans. For details. see patricii. 
See also plebiscitum and the related iteras. Under 
the Empire the distinction plebeii—patricii acquired a 
quite different significance. Plebs generally refers to 
the lower classes of the popularion without spedfic 
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connotations and is opposed to persons of senatorial 
or equestrian rank, to the classes ot officials or wealthv 
and influential persons; see honestiores, humi¬ 
liores, potentiores. —See patricii (BibL), TRAN¬ 
SITIO AD PLEBEM. 

Siber and Hoffinann, RE 21 (BibL 102); Lecrivain. DS 
4: Di Marzo, KDI 9; Momigliano, OCD ; Yastalli, StSen 
24 (1907) 131; J. Binder, PUbs, 1909; Bloch, La fiUbe 
rom., Rev. Historique 106-7 (1910-11) ; Giorgi, St storiei 
per fantichita citu. S (1912) 249; Rosenberg, Hermes 48 
(1913) 359; G. Oberziner, Patriciato e plebe ( Pubbl. 
Accad. Scientif.-Lett., Milan, 1913); V. Arangio-Ruiz, Le 
genti e la citta, 1914, 64; Piganiol, Essai sur les origines 
de Rome, 1917, 53, 247; Rose, JRS 12 (1922) 106; HofiF- 
maim. A 'eue Jahrbucher fur das klas. Altertum 1938, 82; 
F. Altheim, Lex sacrata. Die Anfange der plebeischen 
Organisatian (Amsteroam, 1940); Last, JRS 35 (1945) 
30; A. DelTOro, La formasione della stato patriaio-plebeo, 
1950, 59. 

Plecti. To inflict a penalty. The tenn occurs in im¬ 
peria] constitutions.—See capite punire. 

U. Brasiello, La repressione penale, 1937, 223. 

Plena pubertas. See minores. 

Plenus. Full, complete, tmdiminished. The term is 
oiten connected with itu, proprietas, dominium, and 
similar words. It is a tavorite adjective in the 
language of the imperial chancery; particularly fre- 
quent are the superlatives plenissimus and plenissime. 

Plerumque. See interdum. 

Guarneri-Citati, Indice* (1927) 67. 

Plumbatura. Soldering two pieces oi metal with lead. 
The parts thus joined remain distinet and may be 
separated when belonging to two different owners. 
Svn. adplumbatio. —See ferruminatio. 

Plures rei promittendi (stipulandi). See duo rex. 

Plures tutores. See contutores. 

Pluris petitio. See plus pe t i t i o. 

Plus. See minus. 

Pluspetitio (pluris petitio). Claiming more than is 
due. an excessive daim. A plantiff may overclaim 
( plus petere) in substance ( re ) when he daims a 
bigger amount than is due to him; in time ( tempore ) 
when he daims before the payment is due; in place 
(loco), when he daims at a place (in a ritv) other 
than that where the payment had to be performed 
(see actio de eo quod certo loco) ; or in cause 
(causa) when he daims a certain thing although the 
debtor had the right to chose between two or more 
things. According to the dassical law, a plaintiff 
who daimed in the intentio of the formula more 
than he was entitled to, lost the case definitely. His 
daim could be restored, however, by a re s titut i o in 
integrum in drcumstances in which this remedy was 
available. An overstatement in the part of the for¬ 
mula called demonstratio did not produce the loss 
of the case for the plaintiff. After the abolition of 
the formula-regime the pluspetitio lost its actuality. 
Imperia! legislatio» modified the severe provisions 
against overclaims; the plaintiff was allowed to change 
or limit his daim during the trial, but he incurred 


some losses because of the unnecessary dday oi the 
trial. In Justinians law the plaintiff lost the case 
only if he malidously persisted during the whole trial 
in his overclaim.—C. 3.10. 

Schnorr v. Carolsield, RE 21; P. Collinet, La procedurc 
par libelle, 1932, 483; Solaai, SDHI 5 (1939) 231. 

Pluvia aqua. Rain water.—See actio aquae pluviae 

ARCENDAE, SERVITUS STILLICIDII. 

Poena. Punishment, penalty. Poena is both punish- 
ment for public crimes (crimen) and pecuniary 
penalty to be paid to the person wronged by a private 
wrongdoing (see delictum). The Roman system 
of penalties was built up on the conception that 
punishment was of an expiatory and vindictive nature 
and had to serve as a deterrent measure; correction 
of the criminal was not taken into consideration. 
Hence the death penalty was threatened in most cases. 
For the various kinds of exeeution, see crux, ani¬ 
madversio GLADII, FURCA, CULLEUS, CREMATIO, OBICI 
BESTIIS, DE1CERE E SAXO TARPEIO, STRANGULATIO, 

decolla no, metallum. The death penalty was one 
of the capital punishments (poena capitalis, poena 
capitis) which involved either loss of liie or only loss 
of liberty or dtizenship (see caput). The loss 
of liberty (see servus poenae) was connected with 
compulsory labor in mines for lite (damnatio ad 
metalla, see metallum) or in public works (see 
opus publicum). For the loss oi dtizenship see 

DEPORTATIO, RELEGATIO, EXILIUM, INTERDICERE AQUA 
et ignl Another group o: penalties embraced pe- 
cuniary penalties (poena pecuniaria, nummaria) such 
as sdzure of property (see ademptio bonorum, pub¬ 
licatio, confiscatio) and fines (see multa). Cor- 
poral punishment was not strictly a poena but a 
coerdve measure (coercitio) or an aggravation of 
another kind of punishment (sometimes even applied 
before the capital exeeution); see castigare, fla¬ 
gellum, fustis, verbera. Imprisonment (see car- 
cer) was applied as a measure of coerdon to enforce 
obedience to an order of a magistrate. Penalties to 
be inflicted for spedfic crimes were fixed in the 
statute which dedared the pertinent wrongdoings as 
a crime to be prosecuted and punished as a crimen 
publicum, or in imperial constitutions which dealt 
with criminal matters. Under the Empire penalties 
were differentiated according to the social status of 
the person convicted (honestiores — humiliores), per¬ 
sons of lower classes being exposed to severer penal¬ 
ties ; in certain cases in which the honestiores (poten- 
tiores) were punished only by banishment, the hu¬ 
miliores suffered the death penalty. Later imperial 
legislation introduced manifold reforms both in the 
system of penalties and thdr applicability. Some of 
those reforms were of a short duration sinet the 
emperors often modified the innovations of their 
predecessors. Private penalties which superseded 
private vengeance and retaliation of the earliest law 
(see talio), consisted in the payment of a sum of 
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money to the person injured by a private crime (de¬ 
lictum) ; see furtum, rapina, iniuria. The con¬ 
demna tion for a crime involved certain other conse- 
quences for the culprit although they were not con- 
sidered a poena in the striet sense of the word; see 
POENA EXISTIMATIONIS, INTESTABILTTAS, INFAMIA, 

ignominia. —D. 48.19; G 9.47.—See moreover iudi- 

CIA PUBUCA, QUAESTIONES, COGNITIO, ACTIONES 
POENALES, LEGATUM POENAE NOMINE RELICTUM, 

coercitio, gravis, and the following items. 

Lecrivain, DS 4; BruieUo, .VD/ 12 ( sistema dtllt pene ); 
Buonamiti. II eoneetto della pena nel dir. gtust., St Pessina 
2 (1899) 187; E. Costa. Crimini e pene da Romolo a Ghu- 
tmiano, 1921; Jolowicz. The au e semen t of penaities m 
primitive law, Cambridge Legat Euayt in honor of Bond, 
Buckland, etc., 1926, 203; Ciulei. Rhein. Museum fiir Philo- 
logie 91 (1942) 32: U. Brwiello. La repressione penale . 
1937; Levy. BIDR 45 (1938) 57; F. M. De Robenis. ZSS 
39 (1939) 219: idem, RISC 14 (1939) 30; idem, AnBari 
4 (1941) 17. 9 (1948) 1; idem, St in dir. penale rom., 
1943, 101; idem. St Solar.ri 1948. 168; idem, La variasione 
delta pena nel dir. rom.. Parte generale, 1950. 

Poena. (In the law of obligations.) A penalty agreed 
upon by the parties, to be paid by the debtor in the 
case of non-fulfillment of his obligation in due time. 
A penalty clause could be added to any agreement 
either in the form of a stipulatio (stipulatio poenae) 
or of a formless pactum attached to a contractus bonae 
fidei. A penalty clause could be inserted in a testa- 
ment to compel the heir to fulfill the testatoris orders. 
—See stipulatio poenae. 

Brassloff. ZSS 25 (1904); Guarneri-Citati. BIDR 22 
(1922) 241; P. Vod, Risareimento e pena privata, 1939, 
185. 

Poena capitalis (capitis). Denotes not only the death 
penalty but also a penalty connected with the loss of 
caput (capitis deminutio maxima and media, see 
caput), to wit. of liberty or driaenship. Locutions 
such as capite plecti, puniri, and the like usually refer 
to the death penalty. Syn. poena mortis. For the 
various forms of exeeudon, see poena. The death 
penalty was normally exeeuted in public, unless exe¬ 
eution in prison was ordered. The exeeution of a 
woman was not public. Exeeution was periormed 
arter the final judgment without delay; the exeeution 
of a pregnant woman was postponed undl arter 
delivery. 

Latte, RE SuppL 7 (s.v. Todesstrafe ); U. Brasiello, La 
repressione penale, 1937, 215 and possim. 

Poena cullei. See culleus. 

Poena dupli. See lis infitiando. 

DuU, Ser Ferrmi 3 (Unhr. Sacro Cuore, Idan. 1948) 218. 

Poena exilii. See exilium. 

Poena existimationis. A penalty by which the esteem 
which a person enjoyed in sodety was destroyed.— 
See existimatio, infamia, ignominia. 

Poena metalli. See metallum. 

Poena mortis. See poena capitis. 

Poena nummaria. See nummaria poena, poena 

PECUNIARIA. 


Poena pecuniaria. A fine, a penalty consisring in the 
payment of a sum of money. The amounts were 
originally fixed in the penal sta tutes, oiten in pro- 
portion to the injury caused. The severest form of 
a pecuniary penalty was the seizure of the whole or 
of a part of the wrongdoer's property.—See multa, 
ademptio bonorum, confiscatio, publicatio. 

U. Brasiello, La repressione penale, 1937, 131. 

Poena sanguinis. See sanguis. 

Poenae temere litigantium. Penaities imposed on 
reckless litigants. both plaindfr and defendant, who 
inidated or condnued a trial inconsiderately.—Inst. 
4.16.—See infitiatio, calumnia, infamia, ac¬ 
tiones famosae, impensae litis, iudicium con¬ 
trarium. 

Poenalis. Connected with (irrvolving) a penalty. See 
actiones poenales, iudicia poenalia. Causa poe¬ 
nalis — a crimina! matter (trial). 

Poenitentia. See paenitentia. 

Poetae. Poets. An imperial consdmdon of the middle 
of die third century (C. 10.53.3) stated: “Poets are 
not granted any privileges of immunity” (from public 
charges), contrary to teachers and physicians.—See 
MAGISTRI, MEDI a. 

Politio. A contract with a culdvator (politor) who 
assumed the task of improving the producti vity of 
land. He was rewarded with a pordon of the pro- 
ceeds. The agreement was a combinarion of a hire 
and a partnership. 

Polliceri. To promise. The term refers to promises 
made both in a solemn form (stipulatio) and in a 
formless agreement. In his Edict the praetor used 
the term to announce that in certain legal situadons 
he would grant protecdon (auxifiiim) through a pro- 
cedural remedy (actio, iudicium. restitutio in inte¬ 
grum), or in cases of succession, a bonorum pos¬ 
sessio. 

Dull, ZSS 61 (1941) 28. 

Pollicitatio. A promise of a gift in money made to 
a municipalitv by a person who obtained or sought 
to obtain an offidal post in the munidpal adminis¬ 
trati on. Such a promise was considered binding and 
could be sued for. Another kind of pollicitatio was 
a promise made by a person to a munidpality to erect 
a construcdon on a public place (a monument, a 
building for public purposes). The promisor was 
obligated by such a promise it the construcdon had 
been commenced. He had to finish the work or to 
provide the sum necessarv for that purpose.—D. 
50.12. 

Anoru NDI 9; Brini. MemBol 1908: Ascoli. St Solandea 
1928. 215; Archi RISG 8 (1933 ) 563; E. Albemrio. St 
3 (1936) 237; Vfllen. RHD 18 (1939) 1; DuU. ZSS 61 
(1941) 19; Biondi. Ser Ferrini 1 (Univ. Sacro Cuore. 
MUan, 1947) 131; Roussier. RIDA 3 (1949) 296. 

Pollidtatio dotis. The consdtudon of a dowry trough, 
a formless promise. A consdtudon of the emperor 
Theodosius II (G 5.11.6, aj>. 428) introduced the 
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pollicitatio dotis and made thus the solann forms 
(dictio dotis, stipulatio dotis ) superfiuous.—C. 5.11. 
—See promissio dotis. 

Riecobono. ZSS 35 (1914) 270; Landucd, AG 94 (1925) 39. 

Pomerium. The territory of Rome within the original 
boundaries (walls) oi the aty. The pomerium, which 
from the beginning was somewhat connected with 
sacral rites, and, later, the territor}- within the first 
milestones (see miliarium) was the domain of the 
magisterial imperium domi (see domi). The comitia 
curiata could gather onl)’ within the boundaries of 
the pomerium (intra pomerium), the comitia cen¬ 
turiata only outside of it ( extra pomerium). The 
eroperors had the power to extend the pomerium 
beyond its former Ihnits. 

Besnier, DS 4; Severini, ND1 9; Richmond, OCD; O. 

Kirlowa, Intra p. und extra p., 1896; v. Bltanenthal, RE 

21. 2 (1952) 1867. 

Pompa. See ostentatio. 

Bomer, RE 21. 2 (1952) 1978. 

Pomponius, Sextus. A prominent jurist of the time 
of Hadrian and Antoninus Pius (around the xniddle 
oi the second century). He is the author of three 
treatises on dvil law written as commentaries on 
works of earlier jurists (ad Quintum Mucium, ad 
Plautium, ad Sabinum), oi an extensive commentary 
on the praetorian Edict (known only from dtadons 
bv later jurists), and oi a series of monographs on 
various topies (on fideicommissa, on sdpuladons, on 
senatusconsulta). For his briei history oi Roman 
jurisprudence. see enchiridium. Two extensive col- 
lections oi casuisdc material (Epistulae and Variae 
lectiones) complete the picture of his literary acrivity 
which was abundantlv exploited by Justinian’s com- 
pilers of the Digest. 

Berger, OCD : Di Mano, Sangi critici sui libri di Pom¬ 
ponio Ad Q. Mucium, 1899; Weienberg, RE 21, 2 (1952) 

2415. 

Ponderator. An ofiicial weigher who ascertained the 
weight of mone}- (primarily of gold coins) contrib- 
uted by taxpayers (in the iater Empire).—C. 10.73. 

Pondus. The weight.—See res quae pondere, nu¬ 
mero, etc. 

Pone. (Imperadve.) Let us suppose, assume. The 
locudon frequently occurs in juristic writings to in- 
troduce a spedhc, imaginary instance (“for instance" 
= verbi gratia) ior a better understanding of what 
was said before. 

Ponere. Somedmes syn. with deponere (pecuniam, 
magistratum), somedmes with opponere (e.g., ex¬ 
ceptionem). 

Ponere. (With reference to agreements or testa- 
ments.) To settle, to order, to dispose. 

Ponere diem. To fix a date for the fulfillment of an 
obligadon or for certain procedural acts in a trial. 

Pons. A bridge. A bridge over a public river (flumen 
publicum) built up by the owner or owners of the 
opposite banks remained private property of the 
builders. 

G. Segri, BIDR 48 (1941) 26. 


Pontifex maximus. The chiei pontiff among the pon¬ 
tifices, the head of the pondfidal college. He was 
“considered the judge and arbitrator over divine and 
human matters” (Festus). The pontifex maximus 
was appointed for liie and could not be removed. He 
was, in fact, the exeeutor of the pondfical power in 
ali more important actions, the other pondffs (see 
pontifices) generally acted as his coundl. He con- 
voked and presided over the comitia curiata. He 
had the power of punishing the members of the pon- 
ti fi da l college and other priests, as well as the Vestal 
Virgins (see Vestales). The dignity of a pontifex 
maximus was ior a long period the privilege of the 
patridans; the first plebeian pontifex was Tiberius 
Coruncanius (253 b.c.) ; see Coruncanius. Under 
the Prinapate the emperors hdd the posidon of the 
pontifex maximus. —See LEX Papia, regia. 

G. Wiisowa, Reiigion und Kultus der Rorner, 1902, 437; 
M. F. Martroye. Lt titre de p.m. et les empereurs chri- 
tiens, Bull. de lo Soditi des Antiquaires de France, 1928, 
192; Leifer. Klio, Beibdt 23 (1931) 122; Zmigryder- 
Konopka, Eos 34 (1933) 361; L. R. Taylor. CIPhilol 
1942, 427; Gioffredi, Bull. Commissione archeol. Comunale 
71 (1945) 129. 

Pontifices. High priests who took care of ali matters 
connected with reiigion and public cult They con- 
stituted a body (collegium) originally oi three, later 
of six members (among them was perhaps the king). 
In further development the college of pondffs had 
nine members (according to Lex Ogulnia four patri- 
dans and five plebeians) ; their number increased 
to fifteen and more. The pondffs were creators, 
guardians of, and experts in, divine and pondfical 
law (ius divinum, pontificium) and settled the rules 
for sacred rites (ius sacrum). The dose coimection 
between reiigion and law in the early Roman sute 
gave the pondffs a pardcular posidon in legal mat¬ 
ters. They alone knew the law, divine and human 
(fas — ius), and the legal forms, which, being pre- 
served in the archives of the pondfical college, were 
accessible to them only. In view of the fact that 
formalism was the basic dement of early law, the 
pontifices acquired a kind of monopoly in the knowl- 
edge of legal ionns and rules, which through the 
first two centuries of the Republic remained thdr 
exclusive possessio», Thdr acti vi ty in legal life was 
similar to that of the jurists in later centuries. The}' 
advised the magistrates in legal matters and gave 
answers (responsa) to juridical quesdons put before 
them by private individuals and helped them in draft- 
ing written documents and in the use of procedural 
and other forms. The Roman calendar was organized 
by the pondffs; the}- fixed the days on which trials 
could not take place. The popular assemblies, comitia 
curiata, were coirvoked and presided by the highest 
priest among the pontifices, the pontifex maximus, 
and since several acts connected with the family 
organizadon were periormed there (such as adro- 
gatio, or a testament), the pondffs, although primarily 
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interested in the sacral rites (sacra) of the faraily, 
acquired a considerable influence in the pro vince of 
faznily law. The contribudon of the pontiffs to the 
development of the Roman law was considerable. 
As late as the third century after Christ, the jurist 
Ulpian in the definidon of jurisprudence mendons 
in the first place the divinarum rerum notitia (see 
iurisprudentia). —In the enactments of the Chris- 
don emperors pontifex = bishop.—See pontifex 

MAXIMUS, DIES FASTI, COMMENTARII SACERDOTUM, 
LEX DOMITIA, LEX OGULNIA. 

Berger, RE 10, 1159; Boucbe-Leclcrcq, DS 4; Frena, 
NDI 9; Rose, OCD; A. Coqueret, De rinfluence des 
pontifes sur le droit privi d Rome, These Caen, 1895; 
O. Tixier, Influence des pontifes sur le developpement de 
Ia proccdure civile, 1897; G. Wissowa, Religion und Kul- 
tus der Romer*, 1912; C. W. Westrup. R. pontifieal col- 
lege, 1929; Sogliano, His* 5 (1931) ; G. Rohde, Kultsotsun- 
gen der rom. P., 1936; F. De Mardno, La giurisdixione, 
1937, 13; Bnick, Sem 3 (1945) 2; F. Schulr, History 
of R. legal Science, 1946, 6; M. Kaser, Das altrom. Ius, 
1949, possim; idem. Religione e diritto in Roma arcaica, 
AnCat 3 (1949) 77; Latte, ZSS 67 (1950) 47; P. Noailles, 
Du droit sacri au droit civil, 1950, 24. 

Pontifices minores. Secretaries (scribae) of the pon- 
tifical college. They assisted die pontiffs in their 
funcdons. 

Pontificium. Used in later imperial constitutions in 
the meaning of power, right (even in the domain of 
private law). 

Populares. See optimates. 

Popularis. (Adj.) See actiones populares, inter¬ 
dicta PRIVATA. 

Popularis. (Noun.) A member of the populus (popu- 
lation) of a dtv. 

Populus. Cicero (Rep. 1.25.39) gives the following 
definidon of populus: “it is not any assemblage of 
tnen brought together in some way, but an assem¬ 
blage of a crowd assodated by law agreed upon and 
by common interests.” The term populus embraces 
ali cidzens, and in a narrower sense, ali men gathered 
together in a popular assembly. 

G. L Luzzatto, Epigrafla giuridica greca e romana, 1942, 
45. 

Populus Romanus (or populus Romanus Quiri¬ 
tium). The whole citizenry of the Roman state, 
induding both patridans and plebeians (orginally 
only patridans). The populus Romanus was a col¬ 
lecti vi ty of physical persons which had its own rights, 
its existence; it might be owner, debtor, creditor, 
legatee, heir, manumitter of slaves, vendor or buyer, 
etc. Its acts and legal transactions, however, were 
not equal to those of individua! dtizens and did not 
give origin to normal trials as between individua! 
dtizens, but to measures and remedies of an admin¬ 
istrative nature. The Roman jurists did not elaborate 
a theory of the state as a juristic personality; they 
dealt with the pertinent problems from the practical 
point of view in order to protect the sodal and eco- 


nomic interests of the state.—See aerarium populi, 
RES POPULI, SENATUS POPULUSQUE ROMANUS. 

Voltem, StSas 16 (1938); G. Nocera. II potere dei 
comici, 1940. 15; idem, AnPer 51 (1946) 153; G. Lom- 
bardi, AG 126 (1941) 198; idem, Concetti fondamental i 
dei ius gentium, 1942, 11; Cous in, Rev. Et Latous, 1946, 
66 . 

Portae. The gates of a dtv. They are considered as 
RES SANCTAE. 

Portentum (portentosum). A monstrous offspring; 
see monstrum. It was not considered a human 
bdng, but was reckoned in favor of the mother for 
the IUS liberorum and to the advantage ot its 
parents in connecdon with the sanctions of the Lex 
Iulia et Papia Poppaea against childless parents; see 
ORBI. LEX IULIA DE MARITANDIS ORDINIBUS. 

Portio. In the language of later imperial constituti ons, 
an office, an offidal post. 

Portio hereditaria (hereditatis). The portion of an 
inheritance to which an heir was instituted by the 
testator. Porto virilis = a fracdon of the inheritance 
which an hdr on intestacy recdves equallv with other 
hdrs of the same degree of relationship. 

Portoria. Custom (export and import) dudes, paid 
primarily in harbors (portus). —See deferre fisco. 
Rostowzew, DE 3. 126; Bonelli. StDocSD 21 (1900) 40; 
Clerici. Economia e finansa dei Romani 1 (1943) 485; 
S. J. De Laet. Portorium. Etude sur Vorganisation dona - 
ruere chez les Romains (Recueil de travaux de la Fac. de 
Philosophis de VUniv. de Gand, 1950). 

Portus. A harbor. A portus belongs to the category 
of res publicae. Fishing therein is allowed as in 
public rivers (flumina publica). 

Poscere. To ask, to demand. Used of requests made 
to public offirials (magistrates), in pardcular, to 
applicadons addressed to the praetor in matters of 
voluntary jurisdiction (iurisdictio voluntaria, see 
iurisdictio contentiosa), as, e.g., appointment of 
a tutor or curator. 

Posita. Res positae. See actio de deiectis. 

Posse. Indicates both physical and legal possibility 
(i.e., what the law permits).—See facere posse. 

Possessio. The factual, physical control of a corporeal 
thing (possessio or possidere corpore) combined with 
the possessor's intenrion to hold it under physical 
control, normally as the owner (animus possidendi, 
animus domini). The first element, a material one, 
gives the possessor the opportuni ty to exerdse his 
power over the thing, the second is a psychica! one, 
based normally on a legal ground (causa possessionis) 
by which the thing came under the power of the 
possessor. Possessio is disdnguished from the mere 
physical holding of a thing (tenere, in possessione 
esse, see detentio) on the one hand; on the other, 
it differs from ownership (proprietas, dominium) 
since at times one person may be the owner and 
another the possessor of the same thing. Poses- 
sio is qualified as a res facti, a factual situation, al- 
though it produces legal effects and is protected by 
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the law inasmuch as public order and social interests 
and security require thai the existing possessor}* sit- 
uations be protected against anv one and any dis- 
turbance. In certain circumstances the possessor is 
even protected against the owner ii he is entitled 
under the law or an agreement with the owner to 
have the factual control over the thing. Hence the 
saying, D. 212.12.1: “Ownership ( proprietas) has 
nothing in common with possessio.” Possessio is 
acquired when its basic elements, i.e., possidere 
corpore and animo are materialized, to wit, when the 
possessor obtains phvsical power over a thing and 
has the iniention to keep it under his power. Ac- 
quisition of possessio is either original when a thing 
which was not possessed before by another person 
is taken into possession (see occupatio, res nullius) 
or derivative, when one obtains possessio o i a thing 
trom its last possessor (see traditio). Possessio as 
a iactual situation is not transferred to an heir or 
legatee automatically; phvsical ihings belonging to 
an estate must be taken into material possessio by the 
benefidaries. The specific proteaion ot possessio is 
achieved through interdicta (see interdictum), in 
particular ihe possessorv interdias which serve both 
for the protection of existing possessorv situations 
(interdicta retinendae possessionis). for the recovery 
cf lost possessio (interdicta recuperandae possessionis) 
and for obtaining possession ( interdicta adipiscendae 
Possessionis). An owner who has possessio of the 
thing belonging to him may use all measures a"*ailable 
for the protection of possession. The advantageous 
position of the possessor found its expression in the 
saying: “He who has possession has through this 
verv iaa that he is possessor, a better right than he 
who does not possess’* (D. 43.172). One of the 
most imponant consequences o i possessio is that the 
possessor of a ihing who for certain rea sons did not 
acquire ownership (for instance he boughi bona fide 
a thing from a non-owner) might become legal owner 
arter a certain time through usucaption (see usu¬ 
capio). There was a legal rule conceming possessio: 
nemo sibi ipse causam possessionis mutare potest (D. 
4122.19) = no one can change by himself the ground 
on which he obtained possession. which means that 
one who acquired possession under a specific title, 
e.g., by sale or donaiion. cannoi assen later that he 
acquired the thing as an heir or legatee; nor can one 
who holds another’s thing, e.g., as a depositee or 
lessee transform the detention into possession simply 
by having the intention to possess it for himself 
(animus possidendi). —D. 412; C. 722.—See ani¬ 
mus DOMINI, ANIMUS POSSIDENDI, DOLO DESINERE 
POSSIDERE, ACTIO PUBLICIANA, ACCESSIO POSSESSIONIS, 
TRADITIO BREVI MANU, CONSTITUTUM POSSESSORIUM, 

condictio possessionis, and the following items. 
Beauchet. DS 4; Rossi, XDI 10; Berger. OCD ; Schloss- 
mann. ZSS 24 (1903) 13: Riccobono, ZSS 31 (1910) 321; 
idem. Scr Chironi 1 (1911) 377; G. Rotonai. Ser giur 3 


(1922 = BIDR 30, 1920) 94; see Brassloff, P. in den 
Sekrijten der rom. Jnristen, 1928; G. Longo, BIDR 42 
(1934) 469; Bozaa. AnMac 6 (1930) ; Grimm. St Ricco- 
bano 4 (1936) 173; Rabel, ibid. 203; Kunkel, Symb. 
Fribur gentes Lenti, 1931; A. Carcaterra, Possessio. Ri- 
cerche di storia e dogmatica, 1938; idem, AnBari 4 (1941) 
128; E. Albertario, Studi 2, 2 (1941, several articles); B. 
Fabi, Aspetti dei possesso ram., 1946; Riccobono, BIDR 
49-50 (1947) 40; B ranca. St Solasti (1948) 483; Lauria, 
ibid. 780; K. Olivecrona, Three essays in R. law, 1949, 52; 
J. De Malaiosse, L'interdii momentanae possessionis, These 
Toulouse, 1949; Monier, St Albertario 1950, 197; Kaser, 
Delentia, Deutsche Londcsreferate sum 3. intem. Kongress 
fur Recktsvergleiehung, 1950, 85 (BibL) ; Braaca, St Car- 
nelutti 4 (1950) 369; E. Levy, West Roman Vulgar Law, 
1951, passim. 

Possessio ad interdicta. Possession which is pro- 
teaed by interdicta. Interdictal protection was 
granted also to those who held another’s thing ac- 
cording to an agreement with the owner and although 
they had no intention of possessing it as their own, 
they could not be disturbed in their right over the 
thing. Thus a creditor holding a pledge (creditor 
pigneraticius), one who received the thing as a pre¬ 
carium, a possessor of an ager vectigalis or emphy¬ 
teuticarius, a sequester, all these might ask for an 
interdia in the case of disturbance by a third person. 
Other holders of another’s things had either spedal 
interdios introduced by the praetorian law for their 
protection (as the superficiarius, see interdictum de 
superficiebus or the usufruauary, to whom an in¬ 
terdia was granted as interdictum utile, see inter¬ 
dicta utilia) or had no interdictal protection at all 
as in the case oi depositum or commodatum. 

Kaser, ZSS 64 (1944) 389. 

Possessio civilis. See possessio naturalis. 

Possessio clandestina. See clandestina possessio, 

CLAM. 

Possessio corporalis (corpore). The factual control 
over a thing; see possessio, possessio naturalis. 

Possessio ficta. See possessor fictus. 

Possessio iniusta. Possession of a thing obtained 
either vi (by force), clam (secretly, clandestina pos¬ 
sessio) or precario (upon request, see precarium). 
Svn. possessio vitiosa. Ant. possessio iusta = posses¬ 
sion which is not affeaed by one of the defects men- 
tioned. Possessio iniusta could be objeaed only by 
the person who was deprived of its possession by 
the possessor iniustus. Against third persons the 
latter enjoyed the same protection as a possessor 
iustus. —See exceptio vitiosae possessionis, inter¬ 
dictum un possidetis. 

Possessio iuris (quasi possessio). Possession of a 
right, as, for instance, of an usufruct In such cases 
the classical temrinology used the expression usus 
iuris. Since in classical law possession was limited 
to corporea] things, the terms possessio iuris and 
quasi possessio are obviously a postdassical or Jus¬ 
tiniani creation. 

Di Marso, StSen 23 (1906) 23; Riccobono, ZSS 34 (1913) 
251; Albertario, Studi 2 (1941, ex 1912) 307, 337, 359, 
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369: G. Stfri. BIDR 32 (1922) 293; Denoytr, Fschr Ko- 
sehaktr 2 (1939) 304; A. Caraterra. II possesso dei dtriiti, 
1942; Sargeati, Ser Fe r t ini 2 (Unir. Pavia. 1947) 226; S. 
Solani, La tutela delle servitu, 1949, 139. 

Possessio i usta. See possessio ixiusta. 

Sumar. AVen 76 (1917) 1607; E. H. Sdigsohn, lusta f.. 
1927. 

Possessio libertatis. The term possessio is sometimes 
applied with reference to the personal status ot a 
person, e.g., to his liberty ( possessio libertatis), citi- 
zenship ( possessio civitatis) or to his bdng a slave 
(possessio servitutis). 

Peteriongo. St Albertoni 2 (1937) 19S, 213-227. 

Possessio momentana. A vague, non-technical, post- 
dassical term rrierring to a temporary, provisional 
possession settled through a possessory remedy ( in¬ 
terdictum) . The possessio inomentaria is opposed to 
possession definitely dedded upon in a trial (actio in 
rem) in which the question of ownership (causa pro- 
* prietatis) of the thing in dispute was involved. The 
confusion in the terminology of imperial constitutions 
of the fourth and fifth centuries (the use of momentum 
for possessio momentaria, of quaestio momenti for 
interdictum momentariae possessionis) does not per- 
mit a ciear picture. The interdictum momentariae 
possessionis which generally has been identihed with 
the interdictum unde vi, perhaps served originally 
to protect possession held through a representative 
(a friend, relative or slave) in the absence of the true 
possessor, as a provisory arrangement until the absent 
person returned. 

Lery, Scr Fcrrini 3 (Unir. Sacro Cuore, Milan, 1948) 
111; idem. Wett Roma» Vulgor Law. 19S1, 244; J. Oe 
Malafoue. L'interdii momentariae possessionis, Thesr Tou- 
Imae, 1949. 

Possessio naturalis (naturaliter possidere). A sim¬ 
ple holding of a thing. The holder had no intendon 
rem sibi habendi (= to have the thing for himself) 
and there was no i usta causa possessionis for his 
holding the thing. Ant. possessio civilis which is 
based on a iusta causa (= a just legal dtle) for the 
acquisidon of possession and which, under ius civile, 
might lead in certain circumstances to the acquisidon 
of property through usucapio. Possessio civilis is 
protected by the actio publici ana. In Jusdnians 
law a confusion was brought into the classical distine- 
rion possessio civilis—possessio naturalis inasmuch as 
certain possessory situadons which in the classical law 
were not covered by the term possessio civilis were so 
qualified by Jusdnian. In classical law persons with 
mental defects, and iniants could not have a legally 
valid will (animus) and consequently no possessio 
civilis, Other cases of possessio naturalis were those 
of a lessee. depositee and a commodatarius since they 
are considered holding the thing for the owner; 
therefore they can not claim interdictal pro tecti on. 
Riceobono. ZSS 31 (1910) 321; idem. Scr Chironi 1 
(1915 ) 377; Scherillo. RendLomb 63 (1930) 507; Bon- 
fante, Scr giur 3 (1926) S34; Kunkel, Symb Frib Lenel, 


1931. 40; Masehi. U conceziome natmcLstkz, 1937. 112: 
Peteriongo. AnPer 50 ' 1938) 169; 3L Siie, Firmum 
and Betit:, 1943. 169; idem. Detentio, m Dnstcne Lsnda- 
referate rvm Dritten Inter». Kougrca fur Rrckrxstr- 
gleickung, 1950. 

Possessio vacua. See vacua possessio. 

Possessio vitiosa. See possessio ixiusta. 

Possessiones. Great landed property. big esates. 

Possessor (possidens). See possessio, pai causa, 

ACEX OCCUPATOBIUS. 

Possessor bonae fidei (possidere bona fide). One 
who possesses a thing belonging to anorher. arc 
believes in good faith that he is die owner; for in- 
stance. one who bought a thing from a non-owner. 
\Vhen sued by the real owner for resdtution of the 
thing, he loses the case; when he sues the owner who 
succeeded in obtaining the thing back. the laser will 
oppose the exceptio iusti dominii claimtng dat he is 
the right owner. Against third persons die possessor 
bonae fidei is protected by interdicta and mav also 
use the actio Publiciana. The possessor bonae fidei 
becomes owner under ius civile through possession 
during a certain period; see usucapio. Ant. posses¬ 
sor malae fidet (possidere mala fide) = cne who 
knows that he is not the owner of the thing he holds 
unlawfully. The distinction between possessores 
bonae fidei and malae fidei was of importance; when 
sued by the owner and condemned they hac to retura 
the proceeds (see fructus) to the owner. The 
possessor bonae fidei was liable only ior the fructus 
extantes (stili existing) and the fructus he gathered 
(percepti) aiter the joinder of issue (litis contesta¬ 
tio), whereas the possessor malae fidei was liable for 
all fructus, even fructus percipiendi. Analogous 
rules were applied in the case of the resdtution of an 
inheritance (see hereditatis petitio) ; the extensi on 
of the responsibility of the" possessor of the estate 
depended upon the drcumstance whether he was in 
good or in bad faith. 

Ani. BIDR 4S (1938) 191; De Martino. St Seorsi 1940. 
27S; Fabi AnCam 16 (1942-44) 53; Daube, CambU 9 
(1945) 31; P. Ramdct L'acquisitio» des fmits par Tiub- 
fruitier et par le p.b.f.. 1945; Henrion. RIDA 4 (—Mei 
De Vitscher 3. 1950) 579; Albaaese. A»Pol 21 (19S0) 91. 

Possessor fictus (possessio ficta). In literarure a 
person who in reality does not possess the thing which 
is the object of a dispute but who malidously teigns 
to possess it in order to deceive the plaintiff.—See 

LITI SE OFFERRE, DOLO DESINERE POSSIDERE. 

Am6, Mem. Accad. Torxno, Sciens morali, 70, 2 (1939- 
40) 39. 

Possessor malae fidei (possidere mala fide). See 
POSSESSOR BONAE FIDEI. 

Possessor pro herede. One who holds an estate in the 
belief that he is the hdr.—D. 41.5. 

Possessor pro possessore. One who holds an estate 
and does not assert that he is the hdr but when ques- 
tioned by the praetor about the title of his possession. 
he has no other answer than: “I possess because I 
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possess.” He is considered a possessor nudae fidei 
and treated as a praedo. —D. 41.5. 

Possessorius. Connected with bonorum possessio. 
See hereditatis petitio possessoria. For inter¬ 
dictum possessorium, see bonorum venditio. 

Possidere. See possessio. 

Carcatem. AG 115 (1936) 168. 

Post. (Adv.) Svn. postea. See ex post facto. 

Posteri. Descendants. Syn. descendentes, sometimes 
syn. with postumi. In a broader sense posteri = 
more distant relatives. 

Posterior lex. A statute later than another one refer- 
ring to the same matter. “A later statute is related 
to a former one unless it is contrary to it” (D. 
1.328).—See prior lex. 

Posteriora (libri posteriores). A posthumously 
edited work. In Roman juristic literature, one such 
work onlv is known, the Posteriora of Labeo, alleg- 
edly in fortv books. A compilation of excerpts from 
this work (an epitome) was prepared by the jurist 
iavolenus. 

Berger, RE 17.1836; idem, BIDR 44 (1937) 91; Di Paola, 
BIDR 49/50 (19471 277; F. Schulz, History of Roman 
Lsgol Science, 1946. 207. 

Postliminium. A Roman Citizen who had been caught 
by an enemy as a prisoner of war became a slave of 
the enemy. but he regained freedom and “all his 
iormer rignts through postliminium (iure postlimi¬ 
nii)” when he returned to Roman territory. Kis 
marriage, nowever, which was dissolved through his 
captivity, dia not revive; the same applied to posses- 
sion. which was a factual situation (res jacti, see 
possessio) ; hence his things had to be taken into 
possessioc anew.—D. 49.15; C. S.50.—See redemp¬ 
tus AB HOSTIBUS (Bibi.), CAPTIVUS, LEX CORNELIA 
DE CAPTIVIS, ACTIO RESCISSORIA, DEPORTATIO, TRANS¬ 
FUGA. 

Berger, OCD; Anon., NDI 10; Lecrivam. DS 4; L. Ser¬ 
torio, La prigionia di ouerro e il dtr. di postliminio, 1916; 
Solazzi, RendLomb 1916. 638; Beseler, ZSS 45 (1925) 
192; Ratti, Alcunc rcpliche in terna di postliminio, 1931; 
Ambrosii». SDHI 5 (1939) 202; Orestano, BIDR 47 
(1940) 283 ; Guarino, ZSS 61 (1941) 58; A. D^Ors. Re¬ 
victa de la Foeuldad de dereeho de Madrid, 1942. 200; G. 
Faiveley, Redemptus ob hoste, These Paris. 1942; J. Im- 
bert. Postliminium, These Paris. 1944; P. Rasi, Consensus 
facit nuptias, 1946. 107; Solazzi, Ser Ferrini 2 (Univ. Catt. 
Sacro Cuore, 1947) 288; Banosek, RIDA 2 (1949) 37; 
De Visscber, Fschr Kosehaker 1 (1939) 367 (= Nouvelles 
Studes 1949, 275); L. Amirante, Captivitas e p., 1950; 
Imbert, RHD 27 (1949) 614; Gioflrredi, SDHI 16 (1950) 
13; Kreller, ZSS 69 (1952) 172. 

Postliminium rei. When certain things (slaves, ships, 
horses) and not their owner, were taken by an enemy, 
they returned after the war, when recovered from the 
enemy, to the owner. 

Solazzi, RISC 86 (1949) 1. 

Postrema voluntas. In imperial constitutions a Iast 
wilL 


Postulare. (In a civil trial.) “To expound one’s 
daim or that of one’s friend in court (in iure) before 
the magistrate who has jurisdiction or to contradict 
the adversary’s daim” (D. 3.1.12). Postulare refers 
to the request addressed to a magistrate for granting 
an action, an interdict, an exception, an in integrum 
restitutio, or a bonorum possessio. The parties usu- 
ally acted personally, with the assistance of advocates 
(see advocatus) or through representatives (see 
cognitor, procurator). The praetorian Edict con- 
tained prease rules as to who might or might not 
legally act in court. There were three categories of 
persons in this respect, first persons totally or par¬ 
ti ally exduded from postulare (such as minors under 
seventeen years, deaf persons). They might act 
through an advocate who was assigned by the praetor 
if the}- had none by their own choice. The second 
group were exduded from postulare (acting) for 
other persons, but not from postulare for themselves 
(such as women, blind persons, persons condemned 
for a capital crime, gladiators). The third group 
induded persons permitted to postulate for them¬ 
selves; among them were persons dishonorably dis- 
charged from militarv Service, condemned for certain 
crimes or in avii trials for acts committed against 
good iaith in contractual relations with other persons. 
Persons enumerated in this group could act in court 
also in behalf of their nearest relatives, patrons. and 
the like.—D. 3.1; C. 2.6.—See infamia. 

Solazzi, BIDP. 37 (1929) 1. 

Postulare. (In criminal matters.) Syn. accusare. 

Postulare interdictum. See interdictum. 

Postulare pro aliis. To act in court in behalf of other 
persons.—See postulare. 

Postulatio iudicis (arbitri). See legis actio per 

IUDICIS ARBITRIVE POSTULATIONEM, IUDICES. 

Postulatio simplex. In the later civil procedure the 
initial act oi the plaintift or his lawyer presenting the 
case against his adversary and asking for the start 
of a trial.—See libellus conventionis. 

P. Collinet, La procedure par libelle, 1932. 239; Stein- 
wenter. ZSS 54 (1934) 377; Fliniaux. RHD 9 (1930) 
94; Betti, ACDR Roma 2 (1935) 149; Balogh, St Riceo- 
bono 2 (1936) 473. 

Postulatio suspecti tutoris. See tutor suspectus. 

Postulatio tutoris. A request addressed to the com¬ 
petent authority (a consul or praetor in Rome, a 
munidpal magistrate, a govemor of a province) for 
the appointment of a guardiaa. The request (petere 
tutorem ) had to be made by a relative, a friend or 
a creditor of the ward.—See tutor dativus. —D. 
26.6; C. 5.31; 32. 

Sachers, RE 7A, 1518. 

Postumus. A child born after the death of the testator 
within ten months or after the will was made. For 
the various kinds of posthumous children some of 
whom had a right of succession to the inheritance of 
the person whose postumi they were, see the fol- 
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lowing items. In the developed classical law certam 
postumi should be instituted as heirs since otherwise 
the testament was void.—C. 6-29. 

Cuq, DS 4; Robbe, NDI 10: idem, l postumi stila succes¬ 
sioni testamentario romana, 1936; B. Biondi, Successione 
testamentaria, 1943, 114. 

Postumus alienus. A child bom after the death ot 
the testator, who would not have come under his 
power had he lived at the time ot the birth. Syn. 
postumus extraneus. Ant. postumus suus. 

Postumus Aquilianus. A grandchild, bom ait er the 
death of his grandfather (the testator), whose father 
(a son under pateraal power of the testator) was 
alive when the testament was made but died be- 
fore the grandfather. The jurist Aquilius Gallus in- 
vented a formula by which such a postumus had to 
be taken into consideration in the grandfather’s testa¬ 
ment in order to aroid its nuility. Such a postumus 
had to be conceived at the time of his father's death 
(not at the time when the testament was mader). 

Postumus extraneus. See postumus alienus. 

Postumus Iulianus. A grandchild bom after the 
testament of his grandfather had been made, who 
became the grandfather’s heres suus before his death 
through the previous death of his own (i.e., the 
postumus') father. The term postumus Iulianus was 
coined in Uterature after the name of the jurist Julian 
who admitted the institudon of such as postumus as 
an heir or his disinheritance in the grandfather’s testa¬ 
ment. 

Postumus Iunianus. A posthuxnous chiid bom after 
a testament was made by his father. but before the 
latter’s death. The term Iunianus (also VeUaeianus ), 
given to such a postumus in literature, originates in 
the lex iunia vellaea which settled the rules con- 
ceming his rights of succession. 

Postumus legitimus. A posthumous child bom after 
the death of his father or a grandchild bom after 
the death of his grandfather when his father was no 
longer alive. 

Postumus suus. A posthumous child who would have 
come under the paterna! power of his father if the 
latter had not died before the childs birth. The child 
had to be conceived at the time of the making of the 
testament by the father. A postumus suus was also 
any person who became hexes suus of the testator, 
i.e., came under his patemal power, after the testa¬ 
ment had been made, in a way other than by birth 
(by adoption, arrogatio, conventio in manum). Pos¬ 
tumi sui had to be either instituted as heirs or dis- 
inherited. Ant. postumus alienus. —See pxaetexike. 

Postumus Vellaeianus. See postumus iunianus. 

Potentiores. In the later Empire persons who because 
of their official position or wealth (great landowners) 
exerdsed a more influentia! economic and sodal 
power over their fellow citizens. Their powerful in- 
fluence in sodety gave them the opportunity of abus- 
ing their privileges to the disadvantage of the poor 


classes (see humiuores). In order to prevent such 
abuses, in particular in civil trials, imperial legislation 
prohibited the cession of claims as well as the aliena- 
tion of a controversia! thing to a potentior made in 
order to aggravate the situation of one’s opponent in 
the trial.—C. 2.13; 2.14.—See defensos civitatis, 

HONESTIORES. 

Minei*, ilei Cirard 2 (1912) 22S; R. Paribeni, Potem - 

Potestas. A term in both public and private law. In 
the first domain it generally indicates the power of 
a magistrate whether he is vested with imperium or 
not. Potestas embraces ali the rights and duties con- 
nected with a particular magistracy (ius edicendi, 
rights oi an executive nature, such as itts multae 
dictionis, ius coercendi, and the like). Colleagues in 
office had equal power ( par potestas), whereas the 
potestas of magistrates of a different rank in the 
magisterial hierarchy was dififerentiated in maior and 
minor potestas (= greater and lesser power). See 
magistratus, imperium. At times potestas denotes 
the office, the official employment itself (similariy as 
magistratus). Potestas in the field of private law 
refers either to the power of a head of a family over 
its members (see patria potestas), or the power 
over a thing (res, among which are aiso the slaves. 
hence the expression dominica potestas is applied to 
the master’s power over his slaves, although in the 
Roman uristic language the expression is not found). 
Potestas is also used in the sense of physical power; 
in particular, with regard to slaves, the master is not 
considered to have in potestate a slave who runs away 
or cannot be found. In its broadest sense potestas 
means either the physical ability (= facultas) or the 
legal capacity, the right (= ius) to do something.— 
D. 1.12. 

De Villa. NDI 10; L. Wenger, Hausgewalt and Staats - 
getvall. Miscellanea Ekrle t Reme. 1924) 1: A. Cas par 
St Albertoni 2 (1937) 384; De Visscher, ll concctto di 
potesti, ConfCast 1940; idem. Sottvelles £ tudes, 1950, 
265; Hemandex Tejero, AH DE 17 (1946) 605. 

Potestas dominica. See potestas, dominicus. 

Potestas gladii. See ius gladii. 

Potestas legis. The sphere of effectivenes» of a 
statute, the strength of a law. 

Potestas patria. See patria potestas. 

Potestas regia. The sovereign power of the king.— 
See rex. 

Potestas vitae necisque. See ius vttae nectsque. 

Potestativa condicio. See condicio potestativa. 

Potior. See prior tempore. 

Potior in pignore. If a thing was successively pledged 
to several creditors, the creditor to whom it was 
pledged first. had priority before the later creditore. 
If, however, a debtor pledged the same thing as a 
whole (in solidum) to two creditore simultaneously, 
the legal situation of the creditor to whom the pledge 
was handed over was more advantageous ( melior 
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condicio possidentis, D. 20.1.10).—D. 20.4; C. 8.17. 
—See pignus, successio in locum prioris credi¬ 
toris, IUS OFFERENDI PECUNIAM, POSSESSIO. 

Potior es. Persons in a prominent sodal position. 
Biondi, lus 3 (1932) 235. 

Potioris nominatio. See nominatio potioris. 

Potius est. It is better (preierable) to say. In 
juristic language the phrase serves to introduce an 
opinion which should be given preference. 

Pp. Abbreviation for proposita ( sc. constitutio), i.e., 
promulgated, ofndally published. The abbreviation is 
applied in Justinian’s Code to indicate the place and 
date of the promulgation of an imperial enactment. 
The indications are given at the end of the text of 
the constituti on. The normal place was the locality 
where the emperor had actually reside d, unless an- 
other place was spedfied. 

Praecellens, praecellentissimus. An honorific title 
of high digni tari es in the later Empire. Syn. ex¬ 
cellentissimus. 

Praeceptio. See legatum per praeceptionem. 

Praecepta i uris. Legal norms. —See ius. 

E. Levy, Unkr. af Notre Dame. Natural Law Inst. Prae. 
2 (1949) 67 (= SDHI 13. 1949, 18); A. Carcaterra, Ju¬ 
stitia nelle fonti, Bari, 1949, 81. 

Praeceptor. A teacher. See magister, edictum Ves¬ 
pasiani, PROFESSORES, HONORARIUM, STUDIA LIBE¬ 
RALIA. 

Praecipere. With refer ence to sta tutes, the praetorian 
Edict, or imperial constitutions = to ordain, to decree, 
to sei a legal rule.—See praecepta i uris. 

Praecipere. To take beiorehand, in advance ( prae- 
capere). The term applies to cases in which several 
claims of various persons occur (as, e.g., in the 
division of a common property or of an inheritance 
among the co-heirs, or when several creditors have 
to be satisfied from the debtoris property) and one 
of the daimants had to be satisfied before the others. 
See legatum per praeceptionem. The amount or 
share which one of the daimants receives before the 
others is termed praecipuum. 

Praecipitare de saxo Tarpeio. See deicere de saxo 

TARFEIO. 

Praecipuum. See FRAEaPERE. 

Praecones. Criers, heralds. They belonged to the 
auxiliarv staff of higher magistrates whose orders 
they announced publicly, e.g., the convocati on of a 
popular assembly. They also made public events 
which interested the population and assisted in public 
auctions.—See apparitores, lex cornelia de vi¬ 
ci nti quaestoribus. 

Saglio, DS 4. 609. 

Praeda. The booty taken from the enemy in a war 
through an operation of the army. It became prop¬ 
erty of the Roman state. The appropriation of such 
things by an individual soldi er was considered as a 
crime of embezzlement (see peculatus) to be pun- 
ished according to the lex iulia peculatus. In 


earlier dmes such appropriation was allowed.—See 
res hostiles. 

Cagnat, DS 4; Vogel, ZSS 66 (1948) 396. 

Praedecessor (prodecessor). A predecessor in office. 
Certain rui es regulated the question as to how long 
a magistrate or an imperial offidal remained in office 
until his successor arrived. The question was of 
particularly practical signi fi cance in provincia! ad- 
ministratio" a govemor might quit his post when 
his successor arrived in the province. 

Praedes. (Sing. praes.) In the earlier law of the 
Republic sureties who assumed guaranty for a person 
who conduded a contract with the state (e.g., a lease, 
a locatio conductio operarum, etc.). 

Humbert and Lecrrvain, DS 4; Schlossmann. ZSS 26 
(1905) 285; P. Viard, Le praes, 1907; Mineis. Aus rom. 
und bSrgerl. Recht, Fschr Bekker 1907. 120; Partsch, 
ASachGW 32 (1920) 659; Gradenwitz, ZSS 42 (1921) 
565; v. Majrr, id. 205; J. Mafflct, Theorie de Schuld et 
Haftung, These Aix-en-Provenee, 1944, 99. 

Praedes litis et vindiciarum. Sureties assuming guar- 
anty for a thing being the object of a trial (lis =res) 
and for the proceeds ( fructus ) from it. Sudi praedes 
had to be given in the procedure through legis actio 
sacramenti by the party to a trial conceming the 
ownership of a thing to whom the praetor assigned 
possession of it during the trial. The praedes war- 
ranted through stipulatio the restitution of the thing 
and its fructus in the case of defeat of the party to 
whom possession was assigned. In the later proce¬ 
dure for the recovery of a thing, connected with a 
sponsio (see agere per sponsionem), it was the 
defendant who stipulated a certain sum for such 
event; see cautio pro praede litis et vindiciarum. 

—See REI VINDICATIO, PRAEDES (Bibi.), VINDICIAE. 

V. Lubtow, ZSS 68 (1951) 33& 

Praedes sacramenti. Sureties for the payment of the 
sacramentum in the procedure by legis actio sacra¬ 
menti. In the later devdopment the amount of the 
sacramentum was not deposited by the parties at the 
beginning of the trial; it was only promised and the 
payment was guaranteed by sureties. 

Praedia. Plots of land (estates) together with the 
buildings erected on them. Syn. fundus. —See the 
following items. 

Humbert and Lecrrvain, DS 4. 

Praedia curialium (decurionum). Land belonging to 
curiales (decuriones) in the provinces could not 
be alienated in the later Empire without permissi on 
of the provindal governor which was given only 
when the necessity of the sale was proved.—C. 10.33. 

Praedia fiscalia. Land owned by the fise (see fiscus) . 
In the later Empire it was administered by a pro¬ 
curator praediorum fiscalium. —C. 11.72-74.—See 

ACTOR PRAEDIORUM FISCALIUM. 

Praedia Italica. Plots of land in Italy. Syn. fundus 
in Italico solo. Praedia Italica were among res man¬ 
cipi and consequently were transferable only through 
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mancipatio or in iure cessio. They are disdnguished 
from praedia provincialia ( = provindal land) 
which were res nec mancipi. In the later Empire 
there was no longer any difference between Italian and 
provindal landed property.—See ses mancipi, solum 
ITALICUM. 

Praedia provincialia. Plots of provindal land. They 
were res nec mancipi and therefore not tr ansf erable 
through mancipatio or in iure cessio. The owners of 
provindal land were obliged to pay taxes, tributum 
(soli) in imperial provinces, stipendium in senatorial 
pro vinces.—See praedia tributoria, praedia sti¬ 
pendiaria, PRAEDIA ITALICA, PRAESCRIPTIO LONGI 
TEMPORIS. 

Praedia rustica. Landed property situated on the out- 
side of dties and exploited for agriculture. Syn. 
fundus, ager, locus. Am. praedia urbana. —See ser¬ 
vitutes PRAEDIORUM RUSTICORUM. —D. 8.4; C. 11J0. 

Guarneri-Gtati, BIDR 43 (1935) 78. 

Praedia stipendiaria. "Land in those provinces which 
are held to be property of the Roman people” (Gaius, 
InsL 221) , i.e., the senatorial provinces. The owners 
of such land paid the fise a tax called stipendium. 
Ant. praedia tributaria. —See provinciae populi 

ROMANI. 

Solani, AnBari 5 (1942) 7. 

Praedia subsignata. Land pledged to a public body 
(the state or a munidpality; as a security for a debt 
assumed. The land was not handed over but could 
be afterwards seized by public authorities when the 
debt was not paid in due time.—See subsignare. 

Praedia tributaria. “Landed property in the provinces 
regarded as a property of the emperor” (Gaius, InsL 
221), i.e., the imperial provinces. The owners paid 
a land-tax called tributum. —See provinciae cae- 
saris. PRAEDIA STIPENDIARIA. 

Praedia urbana. Buildings, even when located in the 
country. Syn. aedes, aedificium. AnL praedia rus¬ 
tica. —See SER VI T U T ES PRAEDIORUM RUSTICORUM. 
Gardens connected with buildings are considered 
praedia urbana, except when they are exploited for 
commerdal purposes, for instancc, for vidculture 
(D. 50.16.198).—D. 8.4; C 11J0.—See suburba¬ 
num PRAEDIUM. 

Gnaraeri-Gtati, BIDR 43 (1935) 73. 

Praediator. The purchaser of a plot of land which 
had been pledged to the state by a debtor and for- 
fdted. The sale ( praediatura ) was performed by a 
public auction the conditions of which were fixed in 
a lex praediatoria. 

Uebeaam, RE 5, 1824; O. Kariowa. RSm. Recktsge- 

sckiekte 2 (1901) 1 

Praedicere (praedictio). An oral declarati a n made at 
the condusion of a transaction, for example, by the 
seller of a slave about the latter*s defects. For prae¬ 
dicere in an auction, see auctio. 

Praedo. A robber, pillager; in a broader sense, any 
possessor in bad faith ( possessor malae fidei) who 


seized another’s property without legal grouads. 
(D. 50.17.126 pr.).—See possessor pro possessore. 

Praeesse provinciae. To govern a pro vince. Is qui 
praeest provinciae = praeses provinciae. 

Praefectorius. (Adj.) Connected with, or pertainisg 
to, the office of a praefectus. 

Praefectianus. A subordinate officia! in the bcrean 
of the PRAETECTUS PRAETORIO. 

Praefectorius. (Noun.) An ex-praeiecL 

Praefectura. Indicares either the offidal posirion of 
a praefectus or the territory subjeci to his a uthorit y . 
For praefectura as an administrative «nir after Con¬ 
stantine^ reiorm of the administration of the Empire. 
see dioecesis. —See the following items 
Caguat, DS 4 ; Beilom, XDI 10. 

Praefectura morum. The supervision of public morals. 
The term is applied to the activity ot the censors, 
see CENSORES. 

Praefecturae municipales. In earlier munidpalhies 
which were not granted polidcal rigbts (sine suf¬ 
fragio) jurisdiction over the mumdpal dtizens 
municipes) was vested in a praetor in Rome who, 
however, exerdsed it by a spedal delegate, praefectus 
iuri dicundo. Hence the munidpalities without tau 
suffragii were termed praefecturae. —See suttra- 
GIUM. 

Sherwin-White. OCD 725; Fabridus, SbHeid 1924/5. 1. 
29; E. Manni, Per Ia storia dei municipii, 1947, 69. 

Praefectus. (From praeficere — to place a person at 
the head of an office.) The chiei of an office in any 
branch of administration. Commanders of nrilitary 
and naval units also had the title praefectus (alae, 
castrorum = of a military camp, centuriae, classis, 
cohortis, legionis). In sacral matte» there were 
praefecti o i a more local character ( praefectus rebus 
divinis, sacrorum, sacris faciendis). Some praefecti 
were also called praepositi. —The following items deal 
with the more important praetectura! officies. 

Lkbenam, RE 6, 1644. 

Praefectus Aegypti (also praefectus Alexandreae et 
Aegypti). The governor of Egypt He was the 
chief of the administration, and was appointed and 
recalled by the emperor. In the provindal admin¬ 
istration Egypt occupied a unique position, being 
more ded with the person of the emperor than any 
imperial pro vince. Hence the praefectus was con¬ 
sidered a personal r ep res entadve of die emperor. In 
jurisdicdonal matte» he was assisted by a spedal 
offidal. the iuridicus Aegypti (et Alexandreae), in 
finanrial matte» by the idiologus. —D. 1.17; C. 127. 

—See PRAEFECTUS AUGUSTALIS, GNOMON, IURmiCL 
De Rugg i ero. DE 1. 278; O. W. Reinmuth. The Prrfects 
of Egypt. KUo, Beiheft 34, 1935; H. F. K_ Hubner. P. 
Aeg. von Diekletian bis sum Ende der RSm. Hrrrsckaft, 
D u Exianiea. 1948; A. Stem. Die Prdfekten rou Aegyp¬ 
te» in der rom. Ksiser: sit Bem 1950. 

Praefectus aerarii militaris. See aerarium militare. 
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Praefectus aerarii Saturni. See aerarium populi 

ROMANI. 

Praefectus alimentorum. An offidal of senatoria! 
rank charged with distribution oi provisions ( ali¬ 
menta ) among poor people and children.—See ali¬ 
mentarius. 

Praefectus annonae. The head of tood administratiOn, 
instituted by Augustus (ad. 6). His was the task 
to bring in sufficient supplies oi cora to the market 
in Rame; moreover, he supervised the prices. He 
also had jurisdiction in matters connected with the 
food administration (see cura annonae) and pun- 
ished offenses committed by criminal machina tions 
in the cora trade. The praejcctus annonae was as- 
sisted by subordinate officials ( procuratores) in the 
provinces and in Italy as well as by guilds of pro- 
fessionals active in the cora trade and transportation 
( navicularii ).—C. 1.44; 12J8.—See mensores 

FRUMENTARII. 

De Rufgiero, DE 1, 477; De Robertii, La rtprcssiont 
penale nella circoscrisione delTurbe, 1937, 35; idem. St di 
dir. penale remano, 1943, 35; Schffler. RIDA 3 (1949) 322. 

Praefectus Augustalis. (Or simply Augustalis.) The 
title of the praefectus Aegypti from the late fourth 
century on.—D. 1.17; C. 1.37.—See praefectus 

AEGYPTI. 

De Rtqfiero, DE 1. 824. 

Praefectus Caesaris (quinquennalis). See praefec¬ 
tus MUNICIPUM. 

Praefectus civitatis (gentis, nationis). A military 
administrator of a newly conquered territor}* on the 
frontiers of the Empire, before it was organized as 
a province. 

H. Zwicky, Die Veraendung des Militars in der VerwaU 
tung der Kaisrrscit, 1944, 11. 

Praefectus castrorum. The commander of a milkary 
c a m p. 

Liebenam. RE 6,1642. 

Praefectus classis. The commander oi a fieet. 

Praefectus collegiL The chairman of an assodation 
connected with military Service. 

Praefectus collegii fabrum. In munidpalities the title 
of a person who, bring a member of the munidpal 
coundl ( ordo decurionum), directed the Service oi 
hremen and was, normally, also the protector of 
thdr assodation (patronus). —See praefectus fa¬ 
brum, fabri. 

K om e m mn. RE 6, 1920; Jullian, DS 2. 956; Liebenam, 
DE 3. 14; Bloch, Musee Belge 7 (1903); 9 (1905). 

Praefectus fabr u m. The head of the body oi tech- 
nidans in the army in earlier times. In the last 
centuries oi the Republic and under the Prindpate 
the praejectus fabrum was an officer appointed by a 
praetor or proconsul, and later by the emperor, and 
employed In* his superior for confidentia! missions 
(an adjutant). The connecti on with fabri is not quite 
dear. From the time oi Augustus the Service oi a 
praefectus fabrum was the beginning of an equestrian 


career; later it assumed the character of a mere hon¬ 
orar}* post.—See the ioregoing item (Bibi.). 

H. C Mane, Der p.j., 1887. 

Praefectus frumenti dandi. (Called also curator fru¬ 
menti.) An offidal in charge oi the distribution of 
cora (see frumentatio) among the population oi 
Rome. 

Rostowzew, RE 7, 176; Mommsen, Hist. Sckriften 1 (1906, 
ex 1870) 192. 

Praefectus iuri dicundo. A deputy jurisdictional of- 
fidal in a munidpality or one who was temporarily 
assigned there to judidal matters when the post of 
the permanent jurisdictional magistrate was vacant. 
—See LEX PETRONIA (of 32 B.C.). 

Kornemxnn, RE 16, 623; Cagnat, DS 4, 611. 

Praefectus legionis. The commander oi a legion, oi 
equestrian rank (eques), la the development oi the 
Roman army, he was the successor of the legatus 
legionis. 

Praefectus munidpii If a munidpality elected the 
emperor for its highest magistrate (duovir) —this 
happened frequently—the emperor delegated a prae¬ 
fectus as his substitute who administered the office 
alone, without any colleague. A praefectus municipii 
was also appointed when a member oi the imperial 
family was appointed and did not enter the office but 
in this case the praefectus municipii had a duovir as 
a colleague. Such praefecti were called praejectus 
Caesaris quinquennales because they served five years. 

Praefectus orae maritimae. A military offidal, as- 
sisted by a military detachment and appointed for the 
control and defense of an important sector of the sea- 
shore, primarily in provinces. He also had jurisdic¬ 
tion over crimes committed during a shipwreck. 
Rarbieri, Rivista di filologia classica 69 (1941) 268 ; 74 
(1946) 166. 

Praefectus praetorio. The commander of a military 
unit in the imperial residence serving as a body-guard 
of the emperor (cohors praetoria, see praetorium). 
The number oi praefecti praetorio varied from one 
to four. The praefecti praetorio aequired high politi- 
cal influence being steadily in personal touch with 
the emperor. Their military command was extended 
over the troops in Italy. They were assigned admin¬ 
istrative and jurisdictional functi ons, the latter also 
in criminal matters, from the third century on. Some 
of the prominent jurists (Papinian, Ulpian, Paul) 
were praefecti praetorio. Although only of equestrian 
rank, the praefectus praetorio were the highest gov- 
eramental officials and the chief advisers of the em- 
perors in militaiy and avii matters. Aftcr the di Vi¬ 
sion of the territory of the Empire into four 
praefecturae, each praefectura had its praefectus prae¬ 
torio. —D. 1.11; C. 7.42; 12.4; for praefectus prae¬ 
torio Africae C. 1 27; for praefectus praetorio Orientis 
et Illyrici C. 126.—See eminentissimus, excellen¬ 
tissimus, edicta praefectorum praetorio, dioece¬ 
sis. 



644 


ADOLF BERGER 


Cagnat, DS 4; Cuq, NRHD 23 (1899) 393; idem. Mei 
Boissier 1903; E. Sterni, Untersuchungen uber das officium 
des Pratorianerprafekten seit Diocletian, 1922; idem, Bull. 
Comm. arckeol. com. di Roma, 52 (1924) 9; idem, Her 60 
(1925) 94; idem, Rhein. Museum 74 (1925) 347; Baynes. 
JRS 15 (1925) 204; J. Palampie, Essai sur la pref. du 
frit, du Bas-Empire, 1933; De Robertis, La repressione 
penale netla circoscrisione delVurbe, 1937, 13; idem. St 
di dir. pen. rom., 1943, 19; G. Lopusranslri, La transfor- 
mation du corps des officiers suprrieurs de tarmee rom., 
Mil. Ecole Franc. Rome, 1938, 131; L. L. Howe, The 
Praetoria» Prefect jld. 180-305, 1943; De Laet, Rev. 
Belge de Philol. et (Tkist. 22 (1943), 25 (1947); Pastori, 
StUrb 19 (1950-1951) 37. 

Praefectus sociorum. See socii. 

Praefectus urbi(s). The pref ea ot Rome. During 
the period of kingship the praefectus urbi was the 
representative of the king in his absence. In the 
early Republic the practice of appointing a praefectus 
urbi was continued when all higher magistrales were 
absent. Since the creation of the urban praetorship 
(367 b.c.) the praefectus urbi practically disappeared. 
On one occasion only, when the national feast of the 
I-atins ( feriae Latinae) was celebrated in the presence 
of all Roman magistrates, a spedal praefectus urbi 
feriarum Latinarum was instituted. Augustus also 
reestablished the office of a praefectus urbi, only for 
the time of his absence from Italy; Tiberius, however, 
transiormed it into a permanent one. Originally the 
praefectus urbi exercised criminal jurisdiction when 
he was delegated by the emperor, but later his juris- 
dictional power increased constantly and when the 
quaestiones perpetuae ceased to funcrion under 
Septimius Severus, the compaence of the praefectus 
urbi in criminal matters was almost unlimited not 
only in Rome but also in the territory within one 
hundred miles from the dty. In the later Empire 
the praefectus urbi was the head of the administration 
and jurisdiction in both chril and criminal matters. 
In the first instance he was the exdusive judge in 
matters in which persona of senatorial rank were 
involved. Appeals from judgments of the praefectus 
annonae, the praefectus vigilum, and other offidals 
of dvil jurisdiction ( cognitio extra ordinem ) went to 
his court as far as the public order in the dty was 
affected. A small armed unit ( cohortes urbanae) for 
the maintenance of order was under his command.— 
D. 1.12; C. 128; 12.4.—See soliarium, custos 

URBIS, ZENONIANAE CONSTITUTIONES. 

Cagrut, DS 4; De Ruggiero, DE 2. 780; Lambrechts, 
Phtlologische Studiin, 1937, 13; P. E. Vigneaux, Essai sur 
rhxstoirt dt la praefectura 1896; Bnncher, La jurisdic¬ 
tion civile du pu., 1909; F. M. De Robertis, Origine della 
gturisdtsione criminale dei p.u., 1935; idem, La repressione 
penale nella circoscrisione deWurbe, 1937; idem. St di dir. 
pen. rom., 1943, 3; Schiller, RIDA 3 (1949) 322. 

Praefectus vehiculorum. The postmaster of the im- 
perial post in Rome (from the time of Hadrian an 
official of equestrian rank). Later, larger districts 
in Italy and the provinces had also thdr praefectus 
vehiculorum. —See cursus publicus. 

Humbert, DS 1,165L 


[trans. amer, pkh- soc. 

Praefectus vigilum. One of the highest offidals in 
the administration of the dty oi Rome. He was the 
commander of the fire brigade ( vigiles ) and exer¬ 
cised the functions of chief of the police. He had to 
take care of the security in the capital and had 
jurisdictional power in such criminal matters as 
arson, robbery, burglary, and the like. His function 
in dvil trials involved controversies arising from 
leases of houses.—D. 1.15; C. 1.43.—See vigiles 
(BibL). 

O. Hirschfeld. Kleme Sckriften. 1913, 96; F. M. De Ro¬ 
bertis, La repressione penale tulla circoscrisione deWurbe, 
1937, 35; idem. St di dir. rom. penale, 1943, 35; Scfafller. 
RIDA 3 (1949) 322. 

Praegnans. The protection of a pregnant woman arter 
her divorce from the father of the child to be bom 
(nasciturus) was regulated by a spedal senatuscon¬ 
sultum de agnoscendis liberis. —D. 23-5.—See ag¬ 
noscere LIBEROS, SENATUSCONSULTUM PLANCIANUM. 

Praeiudicare. To prejudice, to impair, to damage. 
“A judgment which settled a controversy between 
certain persons does not cause prejudice to others” 
(D. 42.1.63). There were, however, some exceptions 
from this rule. In Justinian’s language praeiudicare 
is syn. with nocere. 

Praeiudicialis. See actiones praeiudiciales, for¬ 
mulae PRAEIUDtCIALES, PRAEIUDICIUM. 

Praeiudicialis multa. In later dvil procedure a fine 
imposed on a party to a trial who appealed from an 
interlocutory judgment; see interlocutio. 

Praeiudicium. A judidal proceeding ior the examina- 
tion of a preliminary question upon which the ded- 
sion of a controversy depends. See actiones prae- 
iudiciales. Since a negative soludon of the preju- 
didal question may eliminate the availabilitv oi an 
action for the prindpal daim, praeiudicium is used 
in the sense of prejudice, damage. For the use of 
an exception by a defendant in order to prevent that 
the trial be not extended on quesdons which may be 
prejudidal to him for future claims ( exceptio ne prae¬ 
iudicium hereditati fiat) see hereditatis petitio. 
For praeiudicium with regard to interlocutory judg¬ 
ments, see interlocutio. When in a trial the ques¬ 
tion arose as to whether a party therein involved 
was a free person ( praeiudicium an liber sit), diis 
question was taken into examinatum before alL— 
D. 44.1 ;C. 3.8; 7.19; 9.31. 

Humbert and Lecrinin, DS 4; Weiss, RE 3\ 2234; H. 
Pissard, Les questione prijudicielles en droit rom., 1907; 
M. Nicolau, Causa liberalis, 1933,156; Siber, Fsckr Wenger 
1 (1944) 46; idem, ZSS 65 (1947). 

Praelegare (praelegatio). To make a legacy in favor 
of an hdr who, in addi tion to his share m the inheri- 
tance, receives a spedfic thing as a legacy. The term 
praelegatum used in the literature, is not of Roman 
coinage.—See legatum per praeceptionem. 

C. Ferrim, Opere 4 (1930 ex 1895) 237; Scuto, RISC 45 
(1910) 3; Gangi, RISC 47 (1912) 315; Beseler, ZSS 49 
(1929) 155; B. Bioodi. Successione testamentaria, 1943, 
466 (BibL) ; v. Lubtow, ZSS 68 (1951) 511. 
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Praemature. Before a fixed terni. A creditor who 
asks for payment praemature asks for more than is 
due; see pluspetitio (tempore). 

Praemium. See nuntiare fisco, deferre. 

Praenomen. See nomen. Under the Empire, for- 
eigners who were granted Roman dtizenship by a 
decree of the emperor took as a praenomen the first 
name of the emperor. Hence the great number of 
Aurelii among the new citizens naturalized by the 
emperor Caracalla who bore the name Aurelius 
among his praenomina. —See constitutio antoni- 
KIANA, IMPERATOR. 

Roseaberg, RE 9, 1148 (for p. imperet oris). 

Praeponere (alicui rei). To put a person at the head 
( praepositus ) oi a commerdal enterprise (see in¬ 
stitor), of the bookkeeping Service in a bank, or of 
a ship (see magister navis). Syn. praeficere. In 
public law the term praepositus is used oi the chiefs 
(commanders) of an office, a public institution or a 
militari' unit. In some instantes it appears in the 
thle oi the offidal who directs the office; see the 
iollowing items. 

Praepositura. The office of a praepositus. 

Praepositus. See praeponere. Praepositus is the 
drief of subahern officers in certain branches oi ad- 
ministration. such as. for instance, the imperial post 
( praepositus cursorum, tabellariorum), the archives 
(praepositus tabulariorum). In the militari- organi- 
zadon praepositus is the commander of a detachment 
of a Iimhed. territorial nature, ior instance praepositus 
castrorum = the commander oi a militari - camp.— 
See scholae. 

Cagsat, DS 4; Ser erin i, KDI 10; J. E. Dunlap. ir Boak 
and Dunlap. Two studies ia leter R. and Byzantine admtn- 
istration, 1924, 189. 

Pr a epo s itus sacri cubiculi. The chamberlain of the 
imp er ia l household.—C. 12.5.—See cubiculum. 
Dunlap, loc. cit. 160. 

Praerogativa. In postdassical period, syn. with pri¬ 
vilegium. 

Orestano, AnSlot 12-13 (1939) 29, 69. 

Praerogativa centuria. See centuria praerogativa. 

Praes. See praedes. 

Praescripta verba. See actio praescriptis verbis. 

Praescriptio. In the procedural formula an extra- 
ordinary part of the formula preceding the intentio 
(prae-scribere) and serving for a predser delimitation 
of the daim. Originally there were praescriptiones 
is favor of the defendant ( praescriptio pro reo) and 
oi the plahmff ( praescriptio pro actore). The former 
fe!l eariy reto disuse and were replaced by exceptions, 
as. e^. the praescriptio ne praeiudicium hereditati fiat 
(see hereditatis pe t i t i o, praeiudicium). A prae¬ 
scriptio pro actore was applied, ior instance, in the 
case wben the plaindffi sued for an installment oi a 
debL In order to save his right to sue later for 
ferther instaDments, a praescriptio was inserted at 
the beg imncg of the fonnula: “Let the aedon be (ea 


res agatur) only for what is alreadv due.” In post- 
dassical juristic language praescriptio often replaced 
the former exceptio and became a general term ior 
any kind of defense opposed by the defendant.—D. 
44.1; C. 7.40; 8.35.—See denegatio actionis, ea res 

AGATUR. FORMULA, EXCEPTIO. 

Bcascbet, DS 4, 626; Bortolucd. ND1 10; see Schloti- 
mann, P. und praescripta verba, 1907; Wlassak, ZSS 33 
(1912) 81; J. Petrau-Gay, Bvolution hist. des exceptiones 
et praescriptiones, These Lyon, 1916; Ste inw en t er, ZSS 
65 (1947) 98. 

Praescriptio longi temporis. An insdtudon similar to 
usucapio and applied to pronndal land which could 
not be usucapted under ius civile ; see usucapio. A 
possessor of a provindal land might oppose this 
praescriptio to a daimant who sued him ior the de- 
livery oi the land if he was in possession of it for 
ten or twenty years. The period oi ten yei-rs sufficed 
inter praesentes, Le., ii both parties lived in the same 
locality (later, in the same province); uninterrupted 
possession through twenty years was required when 
the parties lived in different ciries (provinces). The 
possession of the defendant had to be based on a 
just cause ( iusta causa) and acquired bona fide (see 
usucapio). Originally the praescriptio was a way 
of defense against a rei vindicatio (praescriptio — 
exceptio), but in later development such a qualified 
possession gave the possessor the right to daim the 
recovery oi the land if he lost possession. Thus the 
praescriptio longi temporis became a mode of acquisi- 
tion oi property. In Justinian’s law - the two insti- 
tutions, usucapio and praescriptio longi temporis were 
fused into one. The new terminology was: usucapio 
ior movables, praescriptio longi temporis ior immov- 
ables. Numerous interpolations became necessary to 
eliminate any coimection berween usucapio and im- 
movables; the ternis usucapio (usucapere) were sub- 
stituted by longum tempus, longa possessio (per 
longum tempus capere).— C. 7.33-36 ; 40; 22.—See 
absentes, bona fides, and the following items. 
Bortotocci, KDI 10, 203 (/.». prescrisione) ; Partach, Dic 
longi temporis fi.. 1906; Wenger. Hist. Jakrb., 1940. 359; 
Levy, BIDR 51/52 (19481 352; idem. West Roman Vulgor 
Law, 1951, 180; Schonbauer, Anseiger Akad. Wiss. Wiea 
88 (1951) 431. 

Praescriptio longissimi temporia. See praescriptio 

QUADRAGINTA ANNORUM. 

Praescriptio quadraginta annorum. The Emperor 
Constantine ordered that any one who held another’s 
thing for forty years could not be sued for its restitu- 
tion no matter what the origin of his possession might 
have been (praescriptio longissimi temporis). Ex- 
duded from this kind oi acquisitioo were the lessees 
oi an immovable. Uninterrupted possession through 
forty years was also required for the usucaption of 
things bdonging to the emperor, the fise, the church 
and charitable foundations.—C. 739. 

Rkcobooa FIR 1* (1941) na 96; Anopo-Ruiz. ibii 3 
(1943) na 101 (BibL); idem, Aegyptus 21 (1941) 261 
and AXap 61 (1942) 31L 



646 


ADOLF BERGER 


Praescriptio quadrienniL The emperor, the empress 
and the Esc could vaiidly sell things belonging to 
private individuals. The owners, however, could 
claim indemnizadon within four vears.—C. 7.37. 

Praescriptio triginta annorum. According to an en- 
actment of Theodosius II (aj>. 424), any aedon was 
exdnguished if the plaindf? did not sue the debtor 
within a period of thirty years from the time he 
could sue him except in those cases in which an 
aedon expired in a shorter time.—C. 7.39.—See 

ACTIONES PERTETUAE, ACTIONES TEMPORALES. 

Praescriptio vigind annorum. In Justinian’s language 
the normal praescriptio longi temporis of immov- 
ables which required unintenrupted possession for 
twenty years inter absentes. 

Praescriptum (praescriptio) legis. A legal rule, a 
non setded in a statute. Syn. praecepta legis. 

G. Rotondi, Leges pubi, populi Romam, 1912, ISO. 

Praesens (praesentes). See absentes, stipulatio 

INTER ABSENTES. 

Praesentalis. A person who was employed in the 
imperial palace. 

Praesenti die. Immediately, at once, without delay 
(e.g., debere, solvere, dare). Syn. praesens. “In 
i obligadons in which a date was not fixed for pay- 
ment, the debt is due at once" (D. 45.1.41.1). 

Praeses provinciae. (Or simply praeses.) The gov- 
emor of a province. Originally only govemors of 
imperial provinces ( legatus Augusti pro praetore) 
had the tide praesides, later the term referred to aU 
govemors of provinces, both imperial and senatorial, 
and without disdnedon whether they were of sena¬ 
torial or equestrian rank "The dde of praeses is a 
general one. Proconsuls, legatees of the emperor 
and all who govem provinces are called by the name 
praesides ” (D. 1.18.1). In newly aequired provinces 
the govemor was regarded as a milittry commander 
who had to subjugate the territory and take care there 
for order, undl a normal provindal administration 
was introduced. The praeses was the highest officiat 
in the province. “His funedons embrace those of all 
magistrates in Rome" (D. 1.18.12). He had the 
jurisdicdon of the praetors in Rome, full imperium, 
and after the emperor, the greatest authority in his 
province. During his term of office a govemor could 
not be removed. No one could become govemor of 
his native province without permission of the em¬ 
peror. Outside his province the govemor was con- 
sidered a private person. Syn. is qui praeest pro¬ 
vinciae, rector provinciae (in later times).—D. 1.18; 
C. 1.40; 52.—See provincia (Bibi), edictum pro¬ 
vinciale, EDICTA PRAESIDUM, VICE. 

Chapot DS 4; Oratano. NDI 10; F. Leifcr, Emheit des 
emi t 1914, 305; H. E. Mierow, The R. pro- 

vinciat govemor as he appears t» the Digest etc., Colorado 
Sprmgs, 1926; Solani, SDHI 16 (1950) 282. 

Praesidalis. Connected with, or pertaining to the office 
of a provindal govemor. 


(txams. amer. nsn. soc. 

Praesidium. A military garrison.—See curator prae¬ 
sidii. 

Praestantia. ' An honorific title of certain higher of¬ 
ficials in the later Empire. The emperors addressed 
them in their letters with “praestantia tua." 

Praestare. (From praes stare.) To be a guarantee, 
to be responsible for certain dudes which arise from 
contractual obligadons in spetific rircumstances as, 
for instance, for dolus, culpa, evicdon, and the Ifr» 
(eg dolum, culpam, damnum, custodiam, etc.. prae¬ 
stare) . The verb appears in the definition of obligatio 
and covers any liability of the debtor beyond the prin- 
dpal obligadons of dare or jacere. See obligatio. 
The term is elastic and is applied in the dassical 
language in a broad sense in various legal situadons 
even those arising from delictual obligadons and 
sometimes in connection with periormances in which 
no legal duty is involved.—See custodia, dolus. 

V. Majrr, ZSS 42 (1921) 198; F. Pastori. Pro filo dog¬ 
matico e storico delPobligasione romana, 1951, 143. 

Praestare actionem. To cede an aedon to another.— 
See cessio. 

Praestare patientiam. See patientiam praestare. 

Praestatio. The performance, fulfillment of a duty. 
See praestare. For praestationes personales in ac- 
tions for division of common property, see actio 
communi dividundo. 

Praestituere. To fix a date or a space of time (eg., 
annum, diem, tempus) for the fulfillment of legal or 
procedural dudes. It is primarily used of terms fixed 
by legal enactxnents or by jurisdictional authorides. 

Praestituere aliquem. To put a person at the head of 
an office or a private enterprise. Syn. praeponere, 
praeficere. 

Praesumptio. (From praesumere — to presume.) A 
presumption occurs when a fact is deemed proved 
although it is not direcdy proved and its existence 
is only logically inferred from another fact established 
through evidence. Sudi kind of presumption is 
termed in literature praesumptio jacti or praesumptio 
hominis. Eg., a child bom to a married woman is 
presumed to be the husband’s child and consequendy 
a legidmate child. A counterproof is admissible. 
Such presuxnptions are often introduced by phrases 
like credi debet, creditur (sit is presumed). In 
later (Jusdnian’s) law there were some presumpdons 
legally imposed to the effect that a fact had to be 
considered proved in court as long as no counterproof 
was offered ( praesumptio iuris). Thus, for instance, 
a presumption was fixed for the event that several 
persons died simultaneously (eg., in a shipwreck) to 
the effect that children below the age of puberty were 
presumed to have died before their parents, whereas 
the elder children were presumed to have died after 
them. In certain exceptional cases a counterproof 
was not admitted ( praesumptio iuris et de iure ).— 
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D. 22.3.—See commorientes. 

Donatuti, A 'DI 10; idem, Le praesumptiones turis in dir. 
rom., 1930; idem, Rhr. dir. priv. 1933, 161. 

Praesumptio Muciana. The jurist Quintus Mucius 
Scaevola is considered the author of the presumption 
that everything that a married woman possessed, was 
given to her by her husband unless she was able to 
prove the contrary. 

Kubler, RE 16, 445 ; G. Donatuti. Le praesumptiones turis 
m dir. rom., 1930. 15; G. Balis, Die p-M., ilii Sireii 
Aibem, 1939. 

Praetendere. To bring forward an excuse (a true or 
a false one), to pretend, for instance, the ignorance 
of the law. 

Praeterire. See senatu movere. 

Praeterire. To pass over in silence a person in a last 
will. The so-calied heredes sui (see heres suus), 
natural or adoptive, had to be instituted or disin- 
herited (see exheredatio) ; otherwise if they were 
not mentioned in the testament at all ( praeteriti ) the 
latter was void and the testator was deemed intestatus. 
—C. 628.—See postumus suus. 

Beseler, ZSS 55 (1925) 1; Sannlippo. AnCam 12 (1938) 
265. 

Praeterita (scii, facta, negotia). Events which hap- 
pened in the past, such as crimes committed before 
the issuance oi a pertinent penal statute, legal acts 
and transactions conduded at a former time. Ant. 
jutura = future events. The antithesis is connected 
with the problem oi the retroacti vi ty of legal enact- 
ments. Non-retroactivity is the rule, but in a iew 
exceptional cases some later imperial enactments, 
even of penal character, admitted retroactivity. Most 
of them are in the Theodosian Code.—See ex post 
facto. 

Siber, Analogie und Ruckwirkung im Strafrechte, 
ASaehGlV 43 (1936) ; Berger, Sem 7 (1949) 63; Marky, 
B1DR 53-54 (1948) 241. 

Praetextatus. See toga praetexta, impures. 

Praetextus. See toga praetexta. 

Praetor. In the earliest times (before the introduction 
of the consulship) the praetor was the highest offidal 
(prae-itor = one who goes in the front of the people). 
As a magistrae)- (see magistratus) the praetorship 
was created by the Lex Licinia Sextia (367 B.C.). 
It was assigned the civil jurisdiction which it took 
over from the consuis. The office of the praetor 
urbanus was first created. Originally a patridan 
post, the praetorship was made accessible to plebeians 
since 337 B.C. The praetor urbanus had jurisdiction 
(ius dicebat) in Rome; later (242 B.c.) a second 
praetor was instituted and vested with jurisdictional 
power in avii matters between fordgners ( inter 
peregrinos) and between fordgners and Roman dti- 
zens ( praetor peregrinus). Since the government of 
provinces was originally directed b)’ praetors thrir 
number constantly increased (up to 16). Later, it 
became customary to send ex-praetors after their 


year of Service in Rome to provinces as governors. 
When the permanent criminal courts (see quaes¬ 
tiones perpetuae) were established, their chairmen 
were taken among the praetors. The praetors were 
the highest magistrates in the Republic aiter the 
consuis and were vested with iuli imperium and far- 
reaching authority in military, administrative and 
judidal matters. But thdr prindpal domain was 
jurisdiction; for thdr Creative activity in the devel- 
opment of the law, see ius honorarium, tus prae¬ 
torium, IUS EDICENDI, EDICTUM PERPETUUM. They 
were obliged to reside in Rome and were not allowed 
to leave the capital for more than ten days. Under 
the Prindpate the activity ot praetors was almost 
exclusively jurisdictional. Afterwards, when the 
jurisdiction was taken over by bureaucratic offidals, 
the praetorship became an office without any impor¬ 
tant acti vi t)-. Its functions were limhed to the ar- 
rangement ot public games and spectades.—D. 1.14; 
C. 1.39; 122.—See iurisdictio, stipulationes prae¬ 
toriae, in ture, manumissio fraetoria, and the 
following items. 

Lecrivain, DS 4; Anan., NDI 10; Treves, OCD; F. 
Leiier. Die Emheit des Gexvaltgedankens, 1916. 196; H. 
Levy-Bruhl, Prudent et priteur, 1916; G. T. Sadler, The 
R. praetors, London, 1922; Wenger, Prator und Formel, 
SbMuneh 1926; E. Betti, St Chiovenda 1927; Riccobono, 
TR 9 (1929) 6; F. Wieacker, Vom rom. Reckt, 1944. 86; 
Gioffredi. SDHI 13-14 (1948) 101 

Praetor aerarii See aerarium populi romaki. 

Praetor de liberalibus causis. A praetor with a spe 
dal jurisdiction in matters conceming the liberty of 
an individual. in particular, in conuoversies between 
slaves and thdr masters involving the liberty of the 
slaves. The office was stili in existence in Justinian’s 
times. 

M. Nicolao, Causa liberalis, 1933, 67. 

Praetor fideicommissarius. A praetor instituted in 
the earh- Prindpate with jurisdiction in matters con- 
cemed with fideicommissa .—See fideicommissum. 
Kubler, DE 3, 75. 

Praetor fiscalis. A spedal praetor with jurisdiction 
in controversies between the fise and private indi- 
viduals. The office was instituted by the emperor 
Nerva (a.d. 96-98). 

Praetor hastatius. A praetor who, in the later Prin¬ 
dpate presided over the cerrum vi ral court.—See 
CENTUMVIRI, HASTA. 

Wlassak, RE 3, 1937. 

Praetor iuventutis. See magister iuvenum. 

Praetor liberalium causarum. See praetor de li¬ 
beralibus causis. 

Praetor maximus. A controversia! office; seemingly 
the highest among three offidals who at the begiiming 
of the Republic had the sovereign govemmental power 
(dictatorf magister populif). 

Hensi, ZSS 64 (1944) 68; Wesenberg, ZSS 65 (1947) 
319. 




648 


ADOLF BERGER 


[trans. axes. fhxl. soc. 


Praetor peregrinus. See praetor. For the influence 
of the judicial activity of the praetor peregrinus on 
the development of the so-called tus gentium, see IUS 
GENTIUM (Bibi.). 

Nap. TR 12 (1933) 170; G3bert, Res Indicatae 2 (Mei- 
boume, 1939) S0; Daube, JRS 41 (1951) 66. 

Praetor populi (plebis). An offidal instituted by 
Jusdnian (Nov. 13, ad. 535) for criminal jurisdic- 
tion, with a competence similar to the former prae¬ 
fectus vigilum. 

Praetor tutelarius (tutelaris). A praetor (from the 
time of Marcus Aurelius) charged with the appoint- 
ment of guardians and with jurisdicrion in contro- 
versies between guardians and their wards. 
Prehendam, RE 7A, 1608. 

Praetor urbanus. See praetor. 

Praetoriani Soldiet s of the imperial body-guard, see 
PRAETORIUM. Syn. cohors praetoria. 

Cagnat, DS 4, 632. 

Praetorianus. (Adj.) Pertaining to the office oi the 
praefectus praetorio. 

Praetorium (cohors praetoria). A military unit serv- 
ing as the body-guard of the emperor under the com- 
mand of the praefectus praetorio. 

Cagnat, DS 4. 632; Parker, OCD; H. Zwicky. Die Ver - 
cvcndung des MUitars in der V erwaltung, Ziirich, 1944. 64; 
M. Durry, Les cohortes pritoriennes, 1938; A. Passerini, 
Le coorti pretorie, 1939; H. Lorenz, Untersuchungen sum 
Praetorium, Diss. Halle, 1936. 

Praetorium. The residence of a provindal governor; 
the headquarters of a commanding general. Prae¬ 
torium is also used of any luxurious mansion. Even 
when situated in the country (a countrv-seat) it is 
considered a praedium urbanum. 

Cagnat. DS 4, 640; Richmond. OCD\ Domaszewsld, Bon- 
ner /akrbicker 117 (1908) 97. 

Praetorius. (Noun.) A retired praetor.—See ad- 

LXCTIO. 

Praetorius. (Adj.) Conneeted with, or pertaining to, 
the office of a praetor (ius, iurisdictio, actio, stipu¬ 
latio, etc.). 

Praetura. The office of a praetor.—See praetor 

Praevaluit See obtinuit. 

Praevaricatio (praevaricator). A collusion between 
the prosecutor (accuser) and the accused in a crimi¬ 
na! trial to obtain the latter’s acquittai The second 
trial against an accused who had been absolved in a 
first trial, took place before the same court the first 
duty of which was to examine whether or not in the 
first proceedings there had been a p r ae va ric atio. The 
pr aev ari cator, i. e., the accuser whose guilt was estab- 
lished, was severely punished and branded with in- 
famy. See accusatio. Praevaricatio was also a col¬ 
lusion between a iawyer and the adversary of his 
Client to the detriment of the latter.—D. 47.15. 

Kaser. RE 6A. 2146; Lecrinin. DS 4; Ltry, 2SS 53 
(1933) 177. 


Pragmatica sanctio. In the later Empire an imperial 
enactment of a particular importance and of a gen¬ 
eral and permanent validity. It concemed the general 
administratio», privileges granted larger groups of 
persons, orders given to offidals of a larger adminis¬ 
trative body or corporadons, etc. Letters by which 
the emperors of the Eastem and Western parts of the 
Empire reciprocally exchanged their enactments to 
be published in the other part of the Empire, were 
also termed pragmatica sanctio. Syn. pragmatica 
iussio, pragmatica lex, or simply pragmatica, or prag¬ 
maticum. Special tuncdonaries of the imperial chan- 
cery, pragmaticarii, were entrusted with the dratdng 
of such enactments.—C. 123.—See sanctio pro 
petitione vigilii. 

Cuq, DS 4. 642; H. Dirksen. Hinterlassene Schriften 
2 (1871) 54; Mommsen, ZSS 25 (1904) 51 (=Jur. 
Schr. 2. 426); DelTOro, SDHI 11 (1943) 314; Renier, 
RHD 22 (1943) 208. 

Pragmaticarius. See the foregoing item. 

Pragmaticus. A person skilled in legal matters, pri- 
marily in the composidon of legal documents. 

Precario (precariis verbis). By begging, by entreaty, 
by request. The typical expressions ( precaria verba) 
were rogo, peto; they were used in a testament for a 
fideicommissum and addressed to the heir as a re¬ 
quest to fulfill the testatoris wish. Syn. precative, 
precativo modo. —See precarium. 

Precarium. “What is given gratuitouslv a person at 
his request to be used by him as long as the grantor 
permits" (D. 4326.1 pr.). The latter is precario 
dans, the grantee = precario accipiens. The grantee 
is liable for fraud only; he has possession of the thing 
given precario and interdictal protecdon. but his pos¬ 
session does not count for usucapdon. On the other 
hand the grantor demands the resdtution of the pre¬ 
carium by interdictum de precario. —D. 4326; 
C. 8.9. 

Beauchet. DS 4; Anon.. XDl 10; LeneL Edictum per¬ 
petuum * (1927) 486; Gapasoni, ACSR 6 (1928); Scfae- 
rfllo. RendLomb 62 (1929) 389; Bora. AnMac 6 (1930) 
213: V. Sdaloja. St 1 (1931. esc 1888) 341: Albertario. 
St Soimi 1 (1941) 337 = St 2 (1941) 14; Silva. SDHI 6 
(1940) 233; Caracaterra. AnBori 4 (1941) 115; Braaca. 
St Solassi 1948, 498; Levy. ZSS 67 (1948) 1; Rods. 
RIDA 6.(1951) 177. 

Prec ato r. A pedrioner, pardcularly one who addresses 
himself to the emperor with a peddon (preces). 

Preces. (Sing. prex.) A peddon addressed to the 
e m p e ror by a private person. Since the peddon 
normaUy was not accompanied by a piece of evidence, 
the imperial answer (dedsion. rescript) was given 
with the reservadon “provided that your allegadons 
are based on troth” (si preces veritate nituntur). See 
LIBELLUS. SUBSCRIPTIO. —In relarions between private 
individuals preces mean a request, entreaty. The 
tenn appears in the dehnirion of precarium.— C. 1.19. 

Preces refutatoriae. Syn. Itbeili refutatorii. See 
REFUTATIO, CONSULTATIO. 



VOL. 43, n. 2, 1953] 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


649 


Prensio. (From prendere.) The arresting of delin- 
quents by magistrates with imperium and plebeian 
tribunes. The right to arrest = ius prensionis. 

Pretium. The price fixed in a sale and paid (or to be 
paid) by the buver to the seller. See emptio ven¬ 
ditio. The price is an essential element in a con- 
tract of sale, since “tbere is no sale without a price” 
(InsL 3-23.1). The price had to be established in 
money, otherwise the agreement was not a sale but 
permutatio (an exchange, a barter). The furing of 
the price may be left to a third person. The dassical 
jurists did not agree as to the moment when in such 
a case the sale was concluded. Justinian dedded that 
the sale was concluded after the third person estab¬ 
lished the price. See laesio enormis. — Pretium 
sometimes indicates the sum paid by the lessee in a 
lease or by the emplover to a worlcman for the work 
done; see merces. 

Pretium iustum. An adequate, just price. In the 
dassical law there was no requirement of a just price. 
For the later development, see laesio enormis. 

Prex. See preces. 

Pridianum. A military record conceming the strength 
of a unit and the changes therein (accessions and 
losses). 

Fink, Trans. Amer. Philol. Assoc., 62 (1942) 61; Gilliam, 

Yalt Cias St 11 (1930) 222. 

Primas. In later imperial constitutions a person who 
holds the first place in an office, in a public admin¬ 
istrative body (a tity, a village) or in proiessional 
associations (primus advocatorum). —C. 1129. 

Primatus. The rank of a primas. —See the foregoing 
item. 

Primicerius. In the later Empire the chiei, the highest 
ofiicial, first in rank, in an imperial bureau or the 
superintendent over several bureaus (e.g., primicerius 
scriniorum, officiorum ). Similar expressions: primas, 
magister. His deputy = secundocerius. The dignity 
of a primicerius = primiceriatus. —C. 122. 

Cagnat, DS 4. 

Primicerius notariorum. See notarius. —C. 12.7. 

Primipilarius. See the iollowing item. 

Primipilus. The first among the centurions of a legion. 
Arter retiring from Service a primipilus received the 
title primipilarius and was granted certain distinctions 
and privileges. primarily of a finandal nature. Primi¬ 
pili were entrusted by the emperor with spedal mili¬ 
tary missions or a honorary position. at times with 
a magistrae}’ in the community of residence.—^C. 
12.57; 62.—See centurio. 

Cagnat, DS 4; v. Domaszewski. RE 3 (s.v. centurio) ; 

De Laet, Le rang social au p.. AntCl 9 (1940) 13. 

Primiscrinius. The first offidal in an imperial bureau 
(scrinium). 

Princeps. The emperor. The title was first assumed 
by Augustus in die period between 27 and 23 B.c. 
not as an offidal one but in the sense simply oi “the 
first ritizen.” Hence the period oi the Roman histoiy 


from that date on is termed the Prindpate (until 
Diodcoar), The term princeps does not appear 
among the tities of the emperor in offidal documents. 
In these his position is stressed instead by the words 
Imperator, Caesar, Augustus. Other distinctive at- 
tributes were Pius and Felix or, referring to vic- 
torious enterprises, Germanicus, Arabicus, and the 
like. The basic elements of the princeps’ power was 
on the one hand the tribunidan power ( tribunicia 
potestas) established by Augustus as a Symbol of the 
restoration oi the Republic, which gave him the in- 
violability of the tribunes (sacrosanctitas), the right 
oi intercessio, but no colleagueship of other tribunes, 
and re the right to summon the »cnate and the 
people; on the other hand he held the imperium maius 
oi a proconsul for liie which strengthened his position 
with regard to the provinces and vested him with the 
highest military command in the whole empire. The 
emperor’s consulship and censorship (the latter as¬ 
sumed by some successors of Augustus) completed the 
external aspect of the power oi the princeps. Through 
the duration of the Prindpate the rights oi the em¬ 
peror were gradually extended without any substan¬ 
tia! change in thrir legal bases. See lex de imperio 
VESPASIANI, PRINCEPS LEGIBUS SOLUTUS. The COn- 
trol oi the foreign policy and the right to dedde about 
war and peace as wdl as to conclude treaties with 
ioreign countries and to receive and send ambassadors 
belonged to the prerogatives of the princeps. In the 
field of legislation the emperor’s wishes were origi- 
nally (under Augustus) submitted for ratification by 
the people, an act which in the course of the first 
post-Christian century became a simple formality and 
aiterwards disappeared. In the jurisdictional domain 
the emperor was the supreme judge both in criminal 
and avii matters, either as a first or an appellate 
instance. The emperor was also pontifex maximus. 
The influence oi the emperor on the composition of 
the senate constantly increased (see adlectio) and 
so did his interference in the election of magistrates 
(see commendatio). Moreover, he had the exdu- 
sive right to appoint offidals oi the imperial chancery, 
for his persona! Service and for the imperial household 
as wdl. He alone chose the ddegates to carry out 
some of his govemmental duties in his name. The 
imperial Service became gradually a state Service, at 
the expenses of the magistrades which under the 
Prindpate continued to exist but with responsibilities 
which continually diminished. For the various im¬ 
perial offices, the imperial chanceiy, the adrainistra- 
tion of the imperial patrimony, and the imperial house¬ 
hold, see the pertinent entries; for the role of the 
senate under the Prindpate, see senatus; for the 
legislative activity of the princeps, see constitu¬ 
tiones principum ; oratio principis; for his judidal 
activity, see decreta, rescripta. Succession to the 
throne was not fixed by law. It was not hereditary 
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but elective; elecdon by the senate as representatives 
of the people was the rule. There was, however, at 
times a hereditary successior» in fact. when an em- 
peror indicated his successor (a natural or adoptive 
son, or a near relative) by designating the latter as 
his heir thereby implying the wish that his heir might 
be also his successor as the princeps. A similar 
designation of a successor might be expressed by the 
appointment of a co-regent. The juridical structure 
of the Prindpate has remained controversial in spite 
of a tremendous literature in recent times on the occa- 
sion of Augustus’ bimillenary. The Prindpate can 
hardlv be dassiiied as a unitorm constitutional system. 
It started from the tendency of Augustus to keep in 
force certain Republican institutions. but in the course 
oi time some authoritarian features were added at 
the expense of earlier democratic elements, so that 
the constitutional aspect at the beginning of the Prin¬ 
dpate was gradually disappearing in later times, par- 
ticularly under Hadrian and in the late first half of 
the third century. With the reign of Diodetian a 
new epoch started in the Roroan constitutional devel- 
opment with an autocratic monarch at the head of the 
empire (no more princeps, but imperator). This 
period is termed (perhaps not very appropriately) 
Dominate, the emperor being now (from the time 
of Aurelian, a.d. 270-275) the master. dominus, over 
the territory and the population of the state. See, 
moreover, legati caesaris. procurator Caesaris, 

RES PRIVATA CAESARIS, CONSILIUM PRINCIPIS, FISCUS, 
MAGISTRATUS. DIVUS, GENIUS, DAMNATIO MEMORIAE. 
EPISTULAE PRINCIPIS. DOMUS DIVINA, MAIESTAS. CON¬ 
SORTES IMPERII, RES GESTAE DIVI AUGUSTI. AUCTORI¬ 
TAS PRINCIPIS, MANDATA PRINCIPUM. —For the legis- 
lative activity and legal policy of the individual era- 
perors, see General Bibliography, Ch. VI. 

Cagnat. DS 4: Lierivam. ibid. (s.v. principatus ): Balsdon, 
OCD; 0. Th. Schulz. Wesen des rom. Kaisrrtnms der 
ersten sati Jahrhunderte, 1916; Domaszewski Die Con¬ 
tutate der rom Kaiser, SbHeid 1918. 6: Schdnbaoer, ZSS 
47 (1927) 264; Gag*. Rev. historiq 177 (1927) 264; E. 
Komemann. Doppelprinsipat and Reichsteilung, 1930; L. 
R. Taylor, The dhinity of the R. Emperor, 1931: H. Siber. 
Zur Entwicklung der rom. Prxnsipatsverfassung, ASach 
GW 42 (1933), 44 (1940); A. Gwosdx. Der Begriff des 
rom. P., Diss. Breslau, 1933; M. Hanunond, The Augus¬ 
team Principale, 1933; L. Berlmger, Beitrage sur inoffisiet- 
len Titulatur der rom. Kaiser, 1935; Hohl. Herm 70 
(1935 ) 350; F. De Martino, Lo stato di Augusto, 1936; 
Wagenvoort, Philologus 91 (1936) 206, 323; W. Weber, 
Princeps, 1936; S. Riccobono. Jr., Augusto e il problema 
della mt ova costitusione, AnPal 15 (1934) 363; Aiangio- 
Ruiz, SDH1 1 (1935) 196, 2 (1936) 466. 5 (1939) 570; 
A. ▼. Pr emen tem. Wtsen und Werden des Prmsipats, 
ABoyAW 1937; Sidde, Changmg bases of the R. im- 
perial power, AntCl 8 (1939) 153; Berangeri Uherfditi 
du Principal, Rev. Et Lat 17 (1939) 171; R. Syro, The 
R. revolution, 1939, 313; P. De Frandsci. Genesi e strut- 
tura dei principato auguste o, \fem. Aecad. f Italia. Ser. 
vn, 1941; idem. Arcana imperii, 3 (1948) 169; Kolbe, 
Klio 36 (1943) 22; Ensslm, SbMunch 1943. 6 Heft; 
Wickert, Klio 36 (1943) 1; De Laet, AntCl 14 (1945) 


145; Schonbauer, SbfVien 224, 2 (1946) 75; J. Magdelain. 
Auctoritas principis, Pari*, 1947; Rogers. TAmPhilolA 
78 (1947) 140; DeirOro. SDHI 13-14 (1947-1948) 316; 
F. De Visscher. Nouvelles Etudes, 1949, 3; Beranger, 
Museum Helveticum 5 (1949) 178; De Robertis, RIDA 
4 (1950) 409. 

Princeps. (Generally.) An outstanding personage, 
a chief, in avii or military Service. 

Princeps agentium in rebus. The chief of the agen¬ 
tes in rebus. —C. 12.21. 

Giffard, RHD 14 (1935) 239. 

Princeps centurio. See centurio. 

Princeps civitatis. A leading man in the state. 

Princeps coloniae (munidpii). Not an administra¬ 
tive officis! but an outstanding personage in a colony 
(municipium) , usually an ex-magistrate of a higher 
rank. 

Komemann. RE 16. 626. 

Princeps iuvenum (iuventutis). The title of the em- 
peror’s son when he put on the toga virilis and en- 
tered Service in the cavalry. He was the head of die 
young men of equestrian rank. 

Weinstodc. RE 6A, 2184; CagnaL DS 4; Balsdon. OCD. 

Princeps (prindpes) legionis. Soldiers oi the second 
line in the legion. older than the first line infantrv men 
(luistati) and sent into combat after them. The com- 
mander of a centuria composed of principes also had 
the title princeps (centurio). 

Princeps legibus solutus. This prindpie stating that 
the emperor is above the law appears in Justinian’s 
Digest as a general one. It is ciear, however. that in 
the source (D. 1.3.31) irom which it was taken the 
rule originally referred only to the exemption of die 
emperor from the restrictioris imposed by the Lex 
lulia et Papia Poppaea. Under the Prindpate the 
rule had the meaning that the emperor might abolish 
or change the laws as he pleased.—See lex iulia de 
MARITANDIS ORDINIBUS. 

De Francisci. BIDR 34 (1925) 321; Schuir. Enni. Hist. 
Rev. 60 (1945) 155; A. Magdelain. Auctoritas principis, 
Paris, 1947, 109. 

Princeps officii. See officium palatinum. Any 
head oi an administrative office, dvil or military, used 
the tide princeps, e.g.. princeps agentium in rebus. 
—C. 12.57. 

Marchi, St Fadda 5 0906) 381; E. Stein, ZSS 41 (1920) 
195. 

Princeps scrinii. The head of an imperial bureau in 
the later Empire. The principes scriniorum .were 
subject to the magister officiorum. 

Princeps senatus. A disdnguished. leading member 
of the senaie. In the list of senators his name was 
at the head. Augustus and his successors assumed 
this Republican tide. 

CBrien-Moore. RE Snppl. 6, 699. 

Prindpales. (Noun.) In military Service officers of 
a lower rank, technidans. musidans, etc., in the army. 
They were organized in associations (collegia). 
Waltziag. DE 2. 367; Drake. Univ. of .V /ichigan Studies, 
Humem. Ser. 1 (1904) 261. 
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Principalis. (Adj.) Connected with, pertaining to, or 
crigsnatrag from the emperor. as. e.g., principalis con¬ 
stitutio, iussio, cognitio, bcneficiuiu. 

Principalis. (Adj.) First in place, degree, or impor- 
tance, as opposed to another person or thing of minor 
or secondarv importance. Thus res principalis ( = 
the principal thing) is distinguished from accessio; 
heres principalis (= the principal heir) is opposed to 
the substituted heir (see substitutio). 

Principalis. (Xoun.) The highest offidal in the 
munidpal administradon or in a specific office. Syn. 
princeps. 

Principatus. The high position of the emperor (see 
princeps) ; the highest rank in an office. 

Principi placuit. See constitutiones principum. 

Principia. In military terminology the center of a 
military camp, the area about the ten: of the com- 
manding general ( praetorium ). In the principia were 
the tents of higher officers and commanders of minor 
units. There was also the place where the higher 
officers gathered to receive orders. 

Lecrfrain, DS 4, 640; Saglio, DS 1. 945. 

Principium. The inidal words of an interdictal for¬ 
mula. Some interdicti are denoted by their first 
words. as, e.g., interdicta uti possidetis, utrubi, quorum 
bonorum, quam hereditatem. In citadons of texts 
of Justinian's legisladon principium (= pr.) indicates 
the introduci ory passage of a text where numbered 
secdons iollow. 

Prior. Prior in degree. rank, or time. Ant. posterior. 
Lex prior = an earlier law. Prior heres (syn. prin¬ 
cipalis) = an heir first insrituted, before the heir 
subsdtuted to him ; see substitutio. 

Prior. In the electi on of magi st rates, when a candidate 
for a higher magistracy received a majority of the 
centuriae voting in the comitia centuriata, the voting 
was not condnued iurther. The magi strate so elected 
was designated as prior, e.g., prior (consul) factus est. 

Liebenast, RE 4. 693. 

Prior tempore potior iure. “He who is first in time 
has a better (stronger) right'’ (C. 8.17.3). The 
rule refers to a thing pledged successivelv to several 
creditors by the same debtor. The creditor to whom 
the thing was pledged first had to be sadsfied before 
those to whom the thing was pledged subsequently.— 
D. 20.4; C. 8.17.—See pignus, hypotheca, potior 
in pignore. 

A. Biscardi, II dogma itUa collisione, 1935, 49; idem, 

SDHI 4 (1938) 484. 

Priscus. Some jurists had the surname (cognomen) 
Priscus, aniong them Iavolenus and Neradus. There- 
fore, when a text appears under the name of Priscus, 
the authorship mav be doubtful. The jurist Fulcinius 
(Priscus) enters also into consideration. 

Berger, RE 16. 2549; 17, 1832. 

Privatiani. Offidals subordinate to the comes rerum 
privatarum. 


Privarim. Privatelv, in a private capadty. Ant. 
publice = in public, publicly. The distinedon is 
parallel to that between publicus and privatus. Pri- 
vatim reiers also to offidal acts of the praetor when, 
in exceptional cases, he performed them (as, for in- 
stance, manumissions) at horne (in villa). —See de 
PLANO, IN TRANSITU. 

Privatus. (Noun.) A private person as opposed to 
a public offidal, a corporate body, the fise, or a mem- 
ber of the military.—See utilitas publica. 

Privatus. (Adj.) Connected with, or pertaining to, 
a private person. Ant. publicus = all that conceras 
the Roman people (populus Romanus = the state).— 

See RES PRIVATAE, RES PRTVATA CAESARIS, ACTIONES 
PRIVATAE, DELICTUM, UTILITAS, INTERDICTA PRIVATA, 
ITER PRIVATUM. 

Privignus. A stepson, i.e., a son of one’s wife by a 
former marriage or a son by concubinage. Privigna 
= a stepdaughter. 

Privilegium. A legal enactment concerning a spedfic 
person or case and involving an exemption irom com- 
mon rules. Originallv privilegium might indicate un- 
favorable treatment of the person involved. The 
Twelve Tables ordered that “privileges should not be 
imposed” (privilegia ne irroganto). Later, however, 
the term assumed the meaning of an exceptional favor 
granted an individual or an indefinite number of 
per sons, as. for instance, a certain category of credi¬ 
tors (called privilegiarii) to whom a better legal posi¬ 
tion was assigned than other creditors of the same 
debtor. There is a distinedon between privilegia 
causae and priznlegium personae, the first being con¬ 
nected with the matter itself, as with certain spedfic 
claims, the latter being attached to a person or a 
group of persons with regard to thdr proiession or 
sodal position. Only the first were transferable to 
the heir oi the privileged person. Privileged claims 
were, for instance, the claims of a ward against his 
guardian or curator, or the claim of a wife against 
her insolvent husband for the restituti on of a dowry. 
Under the Empire privilegium is used sometimes as 
syn. with ius singulare. 

Beauchet. DS 4; Arion., KDI 10; Legras. .\’RHD 32 
(1908 ) 584, 650; Ramadier, XRHD 34 (1910) 549; E. 
Pai», Ricerche sulla storia 1 (1915) 401; R. Orestano, 
lus singulare e AnAIac 12-13 (1939) 5. 

Privilegium exigendi A right granted certain cate- 
gories of creditors against an insolvent debtor under 
which they had to be sadsfied before other creditors. 
Orestano, AnMac 13 (1939) 24; S. Solans, II concorso 
dei creditori 3 (1940) 132. 

Privilegium fisci. See ius fisci. —C. 7.73; 10.1; 5; 9. 

Privilegium fori. The privilege granted in the later 
Empire to ecclesiastical persons to have recourse to 
ecdesiastical jurisdiction. 

Genestal, NRHD 32 (1908) 162 

Privilegium funerarium. The expenses for the fun- 
eral of an insolvent person had to be covered from 
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his property first, before the satisfying of the claims 
of bis creditors. 

Privilegium (privilegia) militum. The privileges of 
soldiers in the field of private law, as, for instance, 
their right to make a testament without observance 
of the fonns prescribed for civi lians.—See milites. 

Pro. (Connected with the title of a high magistrate, 
proconsul, propraetor, proquaestor, or separatdy 
written pro consule, pro praetore, pro quaestore.) 
Originaliy indicated a magistrate who acted as a 
substitute for the magistrate involved. Under the 
Republic a pro-magistrate was either a former magis¬ 
trate whose functioning was extended beyond the year 
of Service for special reasons (see prorogatio) or an 
offidal who was temporarily appointed (not elected 
by the people) as a substitute for another magistrate. 
At the end of the Republic proconsul was the title of 
the governor of a pro vince who had been previously a 
consul (or even onlv a praetor). Pro-magistrades 
became later dissodated from former Service and were 
a separate type of office without regard to the fact 
whether or not the person holding it had been a 
consul or praetor. 

Kubler, RE 14. 430; W. F. Jasbensld. The origin and 

history of the proconsular and propraetorian imperium, 

Chieago. 1950. 

Pro. (In connection with possession as a title, iusta 
causa, for usucaption; see usucapio.) There were 
various tities which led to usucaption when the holder 
of a thing erroneously, but in good faith, assumed 
he was entitled to keep it as his. Thus the title pro 
emptore possidere means that one held a thing which 
he acquired by purchase; pro legato was used when 
one received a thing in fulfillment of a legacy; pro 
donato, when one received a thing as a gift from a 
non-owner; pro dote, when a husband received a 
thing in a dowry; pro soluto, when a thing was given 
in fulfillment of an obligadon; pro derelicto when one 
took a thing abandoned by a person whom he con- 
sidered the owner. In all these cases the holder 
(possessor ) of the thing was regarded as possessor pro 
suo since he possessed it in the belief that he was its 
owner whereas in actual fact, he was not the owner 
because the transferor himself (the seller, the donor, 
etc.) had not been the owner or the legacy or dona- 
tion were invalid.—D. 41.4-10.—See traditio, usu¬ 
capio, possessio, possessor pro herede, possessor 
pro possessore. 

Bamnate, RIDA 1 (1948) 27 (for pro legato). 

Pro herede gerere (gestio). To act intentionally as 
an heir (to use the deceased man s p ro p er ty, to sell 
or to lease things belonging to the estate, to pay the 
debts of the deceased, to sue another with hereditatis 
petitio, and the like). Sudi doings were considered 
as an acceptance of the hereditas and had the legal 
consequences of an aditio hereditatis in cases in 
which an explirit dedaration of acceptance of the heir 
was required, i.e.. when the hdr was an outside heir 


[trans, amer. phh.. soc. 

(see heres extraneus, voluntarius). When a 
heres suus or heres suus et necessarius acted in the 
way mentioned, his doings were qualified as se im¬ 
miscere ( miscere) hereditati and resulted in his los- 
ing the right to refuse the inheritance ( ius abstinendi, 
see abstinere se hebeditate). In order to avoid 
such consequences the person so acdng could dedare 
before witnesses ( testatio ) that his acts did not imply 
the acceptance of the inheritance. 

Berger, RE 9, 1108 (s.v. immiscere) ; Saafilippo, AnCat 

2 (1947-48) 166. 

Pro herede usucapio. See usucapio pro herede. 

Pro nihilo esse (haberi). To be (considered) legally 
void. 

HeUmann. ZSS 23 (1902) 426. 

Pro socio aedo. See societas. 

Pro tribunali. In front of the tribunal, in courc. 
Ant. de plano, in transitu. 

Dull, ZSS 52 (1932) 174. 

Pro tutore gerere. To act as ii a guardian. “One 
acts as if a guardian (tutor) when he fulfills the 
dudes of a guardian in the ward’s affairs, no matter 
whether he does so in the belief that he is the guard¬ 
ian or he knows that he is not, but falselv pretends 
to be the guardian” (D. 27.5.1.1). He could be 
sued by actio protutelae for damages caused during his 
acdng.—D. 27.5; 6; C. 5.45.—See falsus tutor, 

ACTIO PROTUTELAE. 

Sichcrs. RE 7A, 1525, 1535. 

Probare. To approve. The tenn is used to indicate 
the approval of one jurist's opinion by another jurisc. 
Syn. ad probare. 

Probare. In court or extrajudidally, to prove, to 
ascertain through evidence.—See onus probandi, 
probatio. 

Probare opus. In connecdon with a locatio conductio 
operis jaciendi, see adprobare. 

Samter, ZSS 26 (1905) 125. 

Probado. Prooi, evidence, the act of proving. In 
avii trials there was the rule: ei incumbit probatio 
qui dicit, non qui negat (he who affirms has to 
prove, not he who denies, D. 22.32). The plaintiff 
therefore, has to prove the iacts on which his daira 
is founded, the detendant those facts which serve as 
a basis for his denial of the plaintiff s daim or for 
his exception opposed thereto. Each party has free 
choice of the means of evidence he wishes to offer. 
In the dassical law the value of the various means 
of evidence (documents. witnesses) was equal and 
the judge had full liberty in the evaluadon of the 
proofs presented. In postdassical and Jusdnian’s law 
the tendency prevailed to give preference to written 
evidence and to debase that of a witness, if not to 
dedare a testixnony of the latter in certain cases 
insuffiaent. Under the influence of Christianity the 
oath became more and more predominant as a means 
of evidence.—D. 22.3; C 4.19.—See onus probandi. 

TESTIS, INSTRUMENTUM. 
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Riccobono. ZSS 34 (1913) 231; De Sario, AC 114 (193S) 
184; Tozzi, Riv. dir processuale civile, 17 (1940) 123, 
212; 11 Lemosse, Cognitio. 1944, 233; J. P. Levy, La 
formation de Ia theorie des premes, St Solassi 1948, 418; 
Levy, lura 3 (1952) 133. 

Probatio anniculi causae. See causae probatio. 

Probatio erroris causae. See causae probatio. 

Probatio operis. See ad probare, probare, locatio 

CONDUCTIO OPERIS FACIENDI. 

Probationes apertissimae, evidentissimae, manifes¬ 
tissimae. The most e vident conclusive proofs. 
Ternis frequently used by Justinian and his compilers, 
primarily with reierence to proots conceming the 
interpretation oi wills. 

Probatores. Approvers, proiessional experti who ap- 
proved oi a work done by a contractor. 

Probitas (probus). Honestv (honest). 

Probatoria. In the later Exnpire = an imperia! decree 
by which an ofndal of the imperia! administration was 
appointed.—C. 12.59. 

Procedere. To occur, to take place. Quod ita procedit, 
si (— this occurs ii) is a iavorite phrase of Jus¬ 
tiniani compilers which they used to restrict a legal 
principle previously expressed. 

Guenieri-Chati, Indice’ (1927) 30 (s.v. ita). 

Probus (Valerius Probus). See notae iuris. 

Proceres. The highest offidals in the Service oi the 
later emperors. 

Procheiros nomos. A succinet ofndal compilation oi 
iaws (similar to the ecloge) based primarily on 
Justiniani codincation and published under the em- 
peror Basile Macedo about a.d. 879. A revised edi- 
tion, enriched by additions irom the later legislation 
and called Prochiron Auctum was made four cen¬ 
turies later, about 1300. 

Aaon., XDI 10, 643; Editiom: Zachariae v. Lmgenthal, 
P A'., 1837; idem. Jus Graeco-Romanum 6 (1870) ; J. and 
P. Zepos. Jus Graeco-Romanum 2 (Athens, 1931) 3, 107 
(Bibi. p. XII); E. H. Freshfield. A manual of Eastem R. 
laxe. PS.. Canibrid|t 1928; idem, A provmcial manual 
of later R. laxe, the Calabrian Prochexron, 1931; F. Brandi- 
leone and V. Pusitoni. Prochiron legum, pubblicato secondo 
il Cod. Vat. Cr. 845. Fonti per la storia d'Italia, 1893. 

Procinctus. The armv in fighting order.—See IN 
PROCINCTU. 

Proclamare (prodamatio) ad (in) libertatem. To 
assert and deiend onei liberty. Syn. in libertatem 
adsererc. —See adsertio, causa liberalis. —D. 
40.13; C. 7.18. 

Lecrivain. DS 4; M. Nicolao, Causa liberalis, 1933, 105. 

Proconsul (pro consule). Ex-consuls and ex-praetors 
(pro praetore) whose magisteria! power, imperium 
(not the consulship or praetorship itself). was pro- 
longed (see prorogatio imperii), were entrusted 
with the administration oi provinces. The tities pro¬ 
consul and propraetor later were applied even when 
a certam time elapsed between leaving the office in 
Rome and embarking on the administration of a 
pro vince. The provinces ruled by the senate were 


either consulares (as Asia and Airica) when the rank 
requested for the governor was that of an ex-consul, 
or praetoriae when they were govemed by an ex- 
praetor. The imperium of a proconsul ( imperium 
proconsulare) comprised jurisdiction, civil and crimi¬ 
na!, and the general administration of the pro vince. 
—D. 1.16; C. 1.35.—See pro, provincia, legati 
proconsulis, iurisdictio mandata. 

Chapot. DS 4; Severini, NDI 10; De Ruggiero, DE 2, 
855; Siber, ZSS 64 (1944) 233; W. F. Jashenulri, The 
origins and history of the proconsular and propraetorian 
imperium to 27 B.C ., Chicago, 1950. 

Proconsularis. Connected with, or pertaining to, the 
office of a proconsul ( imperium, insignia). —See pro¬ 
consul. 

Proconsulatus. The office of a proconsul as a gov¬ 
ernor oi a senatorial province. 

Procreare (procreatio). See liberorum quaeren¬ 
dorum causa. 

Procul dubio. Beyond any doubt. The locuti on is 
frequently used by Justinian’s compilers to stress the 
cerainty oi a legal norm whether ot classica! or later 
origin. 

Guarneri-Citati, Indic f (1927) 32. 

Proculiani. See sabinlani. 

Proculus. A jurist and law teacher oi the middle of 
the first century arter Christ. He is known more 
from dtations by other jurists than by works of his 
own, of which only his Epistulae are certain. They 
were highlv estimated by later jurists. Proculus 
was the head of the so-called Proculian group ( Pro¬ 
culiani). —See sabiniani. 

Berger, BIDR 44 (1937) 120. 

Procurare (procuratio). To rnanage another’s affairs, 
to act for another as his representative in a dvil 
trial. Procuratio refers also to the office of a pro¬ 
curator in administrative law.—See the following 
items. 

Procurator. (In a dvil trial.) A representative of 
the plaindff or of the defendant. See cognitor. He 
was informally appointed by his mandator, without 
notification necessarily being given to the adversaiy. 
Even a person without a mandate oi the party or in 
his absence could be admitted to represent' him in a 
trial and to deiend his interests. Such a voluntary 
representative (negotiorum gestor), however, had to 
offer guarantv that his prinapal ( dominus negotii) 
would approve oi what he as the latter’s procurator 
has done in the course oi the trial; see cautio de 
rato. When such a procurator appeared before court 
for the defendant, he had to offer the cautio indicatum 
solvi ; see iudicatum. In the later development, the 
procurator in a process, acting under a mandate of 
his prinapal was assimilated to the former cognitor ; 
the procurator became the only representative of a 
party to a trial and the term cognitor was completely 
eliminated from the dassical sources accepted into 
Justinian’s compilation.—D. 3.3; C. 2.12.—See cau- 
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TTO AMPLIUS NON ACI, DOMINUS LITIS, PROCUBATOR 
AD LITEM, INTERVENIRE. NEGOTIORUM CESTIO. 

F. EUele, Cognilur und Procuratur, 1882; Hemnann-Seckel, 
Hondtcxikon ' (1907) 463 (s.v. procurator ); Orestaao, 
tfD/ 10, 1092; Solazzi, W.Va> 38 (1937) 19. 62 (1948) 3; 
idem, B1DR 49-50 (1947) 338; Arangio-Ruiz, i/ mandato, 
1949, 1Z 

Procurator. (In private law.) “One who administers 
anothers affairs under his authorization (mandatu)" 
(D. 3.3.1 pr.). Wealthv people used to have a genera» 
manager (administrator) of their property, a pro¬ 
curator omnium bonorum, whose activity ior his prin- 
apal was practically unlimited (alienadons were ex- 
cluded), unless specific restrictions were ixnposed on 
him concerning certain Jdnds of transactions. He 
was designated as a general agent ad res adminis¬ 
trandas datus ( = appointed for the administration of 
the property). Normally such an agent was a treed- 
man (sometimes even a slave). Procuratorship was 
disdnguished from mandatum (in a technical sense) 
which referred to an authorizadon to perform a cer¬ 
tain act whereas the procurator omnium bonorum 
acted either under a general authorizadon or, at dmes, 
as a negotiorum gestor and for an absent principal. 
The procurator unius rei ( = for one affair) is a later 
crearion.—Inst. 4.10; D. 3.3; C. 2.12; 48.—See ad- 

STIPULARI, MANDATUM, NEGOTIORUM CESTIO. 

BoucM-Leclercq, DS 4; G. Le Bras, L‘cvolution du pro¬ 
curat tur, These Pari*. 1922: Donaturi. AnPcr 36 (1922); 
idem. AG 89 (1923) 190; Solazzi, RendLomo 56 (1923) 
14Z 7J5; 57 (1924) 302; idem, Aeg 5 (1924) 3: Bontante, 
Scritti 3 (1926) 250; B. Frese, Procuratur u. negotiorum 
gestio, ii ii Comti 1 (1926) 327; idem. St Bonfaute 4 
(1931) 400; idem. St Riccobono 4 (1936) 399; De Ro- 
bertia, AnBari 8 (1935); F. Serrao, II procurator, 1947 
(Bibi.); Diill, ZSS 67 (1950) 168; Dumont, Un nottvel 
aspect du procurator, Bourges, 1949; Rouxel. Annales de 
la Faculti droit Bordeaux, Sir. juridique 3 (1952) 94. 

Procurator (procuratores). (In the ixnperial admin¬ 
istratum.) Augustus was the first to appoint pro¬ 
curatores as officials of the administration. He en- 
trusted them with the management oi the imperial 
property. With the increase of the imperial patri- 
monv, the exploitation of the pro vinces for the im¬ 
perial purse. and the introduedon of new taxes and 
sources of income, procuratores were put at the head 
of ali branches of the administration. even those which 
were not directlv connected with the emperor’s prop¬ 
ert)'. Thus, beside the procuratores Augusti (pro¬ 
curatores in Service oi the emperor) there were pro¬ 
curatores active in the interest of the state. Moreover. 
some offices which in the past were covered by of- 
ttcials with the dde of curatores or magistri, were 
later granted the offidal ride of procurator. Many 
procuratores were originallv freedmcn, but, from the 
dme of Hadrian on, only persons of equestrian rank 
were appointed u procurator. Most of the procura- 
torial offices were concerned with the financial ad¬ 
ministradon ; there were. however, various procura¬ 
tores with a different and limited competence. The 


procurator received a salary and four categories were 
disdnguished according to the amount oi their salary; 
see centenarius, ducenarius. The highest salary 
was 300,000 sesterces (trecenarius), the lowest was 
60,000 (sexagenarius). Procuratores were used in 
the imperial household, chancery, and in spedal ca- 
pacides in Rome, in the administradon oi the fise 
in imperial provinces, for the management of spedfic 
taxes and revenues, etc., and finally as governors of 
certain provinces, primarily on the boundaries of the 
Empire. The more imponant procuratorships are 
mendoned among the iollowing items.—See lex 

MANCIAXA. 

Cagnat, DS 4; Orestano. XDl 10: Matringly, OCD ; 
Horovitz. Re r. Belge de philologic et d'hist. 17 (1938) 
53. 775; idem. Rev. de philol. 13 (1939) 47. 218; Bestuer. 
Rev. Belge de philol. et d’hist. 28 (1950) 440; H. G. 
PSaum. Essai sur les procurateurs equestres sous le Ha ut 
Empire, 1950.——A li*t of imperial procuratores who o c c or 
in inscriptioni in Dessau, Insc. Lat. sel. 3. 1 (1914) 408, 
426. 

Procurator a censibus. See a censibus. 

Oliver, Amer. Jour. Philol. 67 (1946) 311. 

Procurator a rationibus. A later dde oi the chiei oi 
the Central financial administradon, previously called 
a rationibus. 

Rostowzew, DE 3,133. 

Procurator absentis. A person who assumed the de¬ 
fense of the interests oi a party to a trial in his 
absence (with or without his authorizadon). He 
was obliged to give the pertinent guaranries; see 
PROCURATOR in a civil trial AnL procurator prae¬ 
sentis. 

Procurator ad annonam Ostiis. A grain controller, 
stanoned in Ostia. 

Procurator ad litem. See procurator in a civil trial 
Solarii, AXap 62 (1948). 

Procurator apud acta. A representarive in a lidgadon 
who was appointed by his principal through a dedara- 
don made in the office oi a magistrate. An offidal 
record was made oi the appointmenL 

Procurator aquarum. An offidal insrituted b>- the 
Emperor Claudius for the administradon of the water 
installadons and water supplv in Rome. 

De Raggiero, DE l 551 

Procurator Augusti A procurator appointed by the 
emperor as his representarive in administrative func- 
rions. primarily in financial matters, but sometimes 
also in military affairs.—D. 1.19. 

Shenrin-White, Papers of the Brit. Sckcol at Rome 15 
(1939) 11. 

Procurator bibliothecarum. The supervisor of the 
administradon oi public librari es in Rome (trom the 
dme of Claudius). The director of a parricular 
library = procurator bibliothecae. 

Dxiatzko. RE 3, 422; De Rsggiero. DE L, 1001 

Procur ato r Caesaris. See procurator augusti, ra¬ 
tionalis. —D. 1.19. 

Procurator castrensis. See castrensis. 
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Procurator falsus. See falsus procurator. 

Procurator ferrariarum. An imperial procurator ap¬ 
pointed ior the administradon of iron mines. 

De Ruggiero, DE 3, 63. 

Procurator gynaecii. An imperial offidal appointed 
for the management oi an imperial garment factorv. 
—C. 11.8. 

A. W. Peruon, Staat und Manujaktur tm rom. Reicke, 
Lund, 1923, 70. 

Procurator hereditarium. A procurator concerned 
with the fiscal revenues frora inheritance taxes and 
estates which were taken by the fise or were left 
to the e m p e r o r by private per sons.—See vicesima 

HEREDITATIS. BONA VACANTIA, CADUCA. 

De Rnggicrq, DZ 3, 734. 

Procurator in rem suam. A fieddous representadve. 
—See cognitor in rem suam, cessio. 

Procurator metallorum. An imperial delegate ap¬ 
pointed for the administradon of mines. His offidal 
tities is somedmes more spedfied. as, for instance, 
procurator argentariarum (silver mines), procurator 
ferrariarum (iron mines), procurator marmorum 
(marble quarries). His acti vi ty is referred to by 
the word cura, the mines being sub cura procuratoris. 
—C. 117.—See lex metalli vipascensis. 

Cnq, NRHD 32 (1908) 668; U. Tackholtn, Bergbau in 
der rom. Koiserseit, Uppsala, 1937, 101; 117; 148. 

Procurator monetae. See tresviri monetales. 

Procurator omnium bonorum (rerum). A person 
who administers anothers property as his repre¬ 
sentadve (agent).—See procurator. 

Aranfio-Ruiz, II mandato, 1949, 8. 49; Dull. ZSS 67 
f 1950) 170; A. Burdese. Autorissasione ad alienare, 1950, 
26. 

Procurator operum publicorum. At the end oi the 
second century after Christ an imperial superin¬ 
tendent of public buildings was insdtuted. He re- 
placed the former curator operum publicorum. —See 
opera publica, curatores. 

Procurator patrimonii (Caesaris). The administrator 
of the patrimonium caesaris. Originally his iunc- 
dons embraced also the res privata of the emperor, 
but from the time of Septimius Severus the private 
propem oi the emperor was administered by a pro¬ 
curator rei privatae. 

Procurator praediorum fiscalium. See praedia fis¬ 
calia. 

Procurator praesentis. A procurator in a avii trial 
acdng in the presence of die party whom he repre- 
sents. Ant. procurator absentis. 

Procurator rationis privatae. See procurator rei 
privatae. 

Procurator regionum urbis Romae. See regiones 

URBIS ROMAE, CAESARIS. 

Procurator rei privatae. The administrator of the 
emperor‘s private propem. This high ranking of¬ 
ficia] had also the ride procurator rationis privatae 
or, in the provinces, magister rei privatae. From 


the time of Constandne his offidal dde was rationalis, 
and later, comes rerum privatarum. —See res pri¬ 
vata, RATIONALIS, PROCURATOR PATRIMONII. 

Procurator summarum rationum. A deputy admin¬ 
istrator of fiscal matters, subordinate to the procurator 
a rationibus. 

Procurator unius rei. An agent of a private person 
insdtuted for the management of one spedfic affair. 
The insriturion is probably a later creation.—See pro¬ 
curator (in private law). 

Frese, Mil Comit 1 (1926) 327; E. Alberxario. Stndi 3 
(1936) 495; V. Arangio-Run, U mandato, 1949, 17. 

Procuratores. (In the imperial chancery.) The chiefs 
of the various divisions in the imperial chancery (ab 
epistulis, a cognitionibus, a memoria, a studiis, a 
libellis ) recdved in the later Prindpate the dde 
procuratores. 

Prodere instrumenta. To deliver documents which 
one recdved irom another in deposit (e.g., an agent, 
procurator, from his prindpal), secredy to the ad- 
versary of the depositor, against the interest of the 
latter. The wTongdoer was punished for crimen falsi 
(see falsum). 

Prodere interregem. To designate an interrex when 
both consulships became vacant. The first interrex 
was appointed by the senate; after five days of 
interregnum, he himsdf designated his successor in 
office for the next five days, and so did his successors 
unril new consuis were elected.—See interregnum, 
interrex. 

Liebenam, RE 9, 1716; OUrien-Moore, RE SuppL 6, 676. 

Prodigium. See monstrum. 

Prodigus. A spendthrift. According to Jusrinian’s 
definition (D. 27.10.1 pr.) a prodigus is "one who 
does not regard time or limit in his expenditures, 
but lavishes ( profundere ) his property by dissipadng 
and squandering it” After he was interdicted from 
the administradon of his affairs, the prodigus was not 
able to make a last will. However, a testament made 
before remained valid.—D. 27.10; C. 570.—See 

CURATOR PRODIGI, INTERDICERE BONIS. 

Beauehet, DS 4; A. Audibcn. NRHD 14 (1890) 521; 
idem. Et. sur Fhistoirt du dr. r. I. La folie et la prodiga- 
Hti, 1892, 79; I. Piaff, Zur Ceseh. der Prodigalitatser- 
klantng, 1911; F. De Viischer, Et de dr. rom. 1931, 21: 
Collinet, Mil ComU 1 (1926) 149; Solani. St Bonfante 
1 (1930) 47; Kaaer, St Arangio-Ruis 2 (1952) 152. 

Proditio. High treason, in particular the delivery of 
Roman territory or of a Roman soldier or dtiren 
to the enemy. See proditor. — Proditio is also the 
denundadon of a crime to the authorides.—See 

MAI EST AS, PERDUELUO. 

C Bredrt, Perduellio, 1938, 91; 191. 

Proditor. A trahor, a denouncer. A military proditor 
was an explorator (= a soldier assigned to the recon- 
noitering Service) who betrayed military secrets to 
the enemy. He was punished with death. Svn. re¬ 
nuntiator. 
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Proditus. (From prodere.) Originaring £rom, intro- 
duced by (a statute or a praetor in his jurisdictional 
capadty, as, e.g., an aedon or exceprion). 

Profanum. A profane thing. Ant sacrum; see ees 
sacrae. Profanus locus is the ant of religiosus 
locus. See res religiosae. A place in which a dead 
person was buried temporarily, merely to be trans- 
ferred later into a grave remained locus profanus. 

Profecticius. See dos profecticia, peculium ad¬ 
venticium. 

Proferre. To produce a document (a testament) in 
court, to present wimesses ( testimonia , testes ); to 
produce in pubiic. 

Proferre diem. To prolong, to deier (the term of a 
payment). 

Proferre sententiam. To pronounce a judgment in a 
triaL Hence sententia prolata = a judgment pro- 
nounced by a judge. 

Professio. (From profiteri.) A dedararion (retura) 
made before an ofHdal authority (apud magistratum, 
apud acta — ior the records). The professiones con- 
ceraed different matters, primarily personal connota- 
dons of a person (such as age, liberty, family status), 
the birth of children, and the like. The professiones 
could be made personally by the individuals involved, 
by a representadve of an absent person or by a 
guardian for persons under guardianship.—See the 
following items. 

Cuq, DS 4; Elmore. JRS 5 (1915) 125; Reid. ibid. 207. 

Professio. Candidates for a magistracy had to dedare 
their willingness to compete ior a certain magistracy 
before the magistrate who convened the popular as- 
sembly and later presided over the parricular elecdon 
(consul, praetor, plebeian tribune). A statute of the 
late Republic required a personal appearance on the 
part of the candidate before the competent magistrate, 
who in case of acceptance, put the candidate’s name 
on the list to be announced in pubiic before the 
elecdon. The magistrate had the power to refuse 
a candidate*! admission, if the latter seemed to him 
ineligible for a spedfic reason.—See candidatus, 

MAGISTRATUS. 

Bnsiloff, RE 4, 1697. 

Professio censualis. A dedararion eonceraing his 
family and property made by a titizen before the 
censors during the census. These professiones served 
military and taxarion purposes. Under the Empire 
a perfected census system was set up by the imperial 
bureaucratic machinery. Fraudulent returas were 
severdy punished. 

Schwahn, RE 7 A, 55; Cuq, DS 4, 674. 

Professio frumentaria. A retura made by persons 
who requested the admission to the list of those who 
received gratuitous distribution of cora.—See fru¬ 
mentatio. 

Mhteis, ZSS 33 (1912) 171; Elmore, JRS 5 (1915) 125; 

Gittardy, Cias Quarterty 11 (1915) 27; ▼. Pr e me nt e m , 

ZSS 43 (1922) 59. 


Professio liberorum (natorum). A dedararion made 
before competent authority by the father (mother or 
grandfather) eonceraing a new-bora child. These 
returas served as the basis for entries into an ofhcial 
register of births of legi rimate children of Roman 
drizens. The registradon was ordered by Augustus. 
Cuq, DS 4, 675; idem. Met Foumier 1929, 119; F. Lan- 
fraachi, Ricerche sui valore giuridico dellt dichiarasioni di 
noscita, 1942; Weis», BIDR 51/52 (1948) 317; Sdiulz. 
JRS 32-33 (1942, 1943 = BIDR 5S-S6, Post-Bellum, 19S1, 
70); Montevecchi, Aeg 28 (1948) 129. 

Professor. Syn. magister, antecessor. Professores 
iuris civilis = law teachers. Teaching law (civilis 
sapientia) “should not be esrimated nor dishonored 
by a price in money," since “the wisdom of law is 
a very sacred thing (civilis sapientia est res sanc¬ 
tissima," D. 50.13.1.5).—C. 10.53; 12.15.—See ma¬ 
gister, ANTECESSOR, HONORARIUM. 

Proficere. To be usefuL Proficit is said when a legal 
transaedon or act serves the purpose ior which it 
was done. Ant. non proficere = to be of no. legal 
effect (use). 

Proficisci (a, ab, ex). To originate, to arise from 
(e.g., the praetorian edict, praetoriae jurisdiction, a 
testament). 

Profiteri. See frofessio. 

Profundere bona. To dissipate one's property.—See 
prodigus. 

Progenies. Descendants. The term occurs or.iy in 
imperial consdtudons. 

Programma. A prodamarion, a manifesto of the em- 
peror or of a provindal goveraor. When addressed 
to a private person, the term denotes an edictal (pub¬ 
iic) summons of an absent person.—C. 7.57. 

F. ▼. Schwind, Zur Fragt der Publikation, 1940, 114. 

Prohibere. To prohibit, to forbid. The term is used 
of prohibidons issued in certain situarions by a pri¬ 
vate individua! (e.g., by a co-owner or a neighbor) 
and of prohibidve orders of a magistrate or oi a 
statute. See ius prohibendi, communio, actio 

PROHIBITORIA, INTERDICTUM, OPERIS NOVT NUNTIA¬ 
TIO, rus aedificandi. With reference to criminal 
offenses prohibere = to impede. to prevent Gen- 
erally no one is bound to intervene in order to pre¬ 
vent a crime except when the crime is directed against 
the state or in certain spedfied cases, such as counter- 
feit of coins, abduedon, or murder of a near relarive. 
In such cases one had to prevent the wrongdoer from 
committing the crime if he could do it (cum prohibere 
potuit ); otherwise he risked being treated as the 
criminal’s accessorv.—See furtum prohibitum. 
Hanig, Fsehr Heilfron 1930, 63. 

Prohibitorius See actio prohibitoria, interdicta 

PROHIBITORIA. 

Proiectio (proiectum). A part of a building project- 
ing over a neighboris property. The construcrion of 
a proiectio could be prohibited by the neighbor.—See 
PROTECTUM, OPERIS NOVI NUNTIATIO. 
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Proinde. See perinde. 

Proles. Syn. with progenies. 

Proletarii. Men without property. Originally the 
term was applied to perscms not registered in the 
classes of the centuriate organization (see centuria) 
because the}* had not even the minimum property 
required for the lowest dass. Their sole possession 
•was their children, proles; hence the name. The 
proletarii were the poorest stratum oi the population. 
AnL classici = those registered in the first dass 
according to their property, see classicus. —See aiv 

SIDUI, CAPITE CENSI. 

Lecrfvain. DS 4; Gabba. Ath 27 (1949) 175; idem, Riv. 

di filologia classica 1949, 173. 

Prolytae. Fifth-vear students in the Eastem law 
schools.—See litae. 

Promercium. See commercium. 

Promiscua condicio. See condicio mixta. 

Promissio, promissum. (From promittere.') A 
promi se which created an obligation on the part of 
the promissor. It is a general term applied to both 
contractual and unilaterally assumed obligations, to 
written and oral, formal and formless promises. But 
the spedfic application of the term is to obligations 
arising from a stipulatio, either by the prindpal 
debtor or by a surety.—See reus promittendi, ad- 
promissio, cautio. In Justinians legislative work 
the terms promittere and promissio were substituted 
for obiigations which in earlier law had to be con- 
tracted through stipulatio. 

Promissio dotis. The constitution of a dowry by a 
formless promi se. It replaced both the formal dictio 
dotis and the stipulatio dotis in later times and was 
substituted therefor in classical texts by Justinian’s 
compilers.—C. 5.11.—See pollicitatio dotis. 

Promissio operarum. See iurata promissio liberti. 

Promissio post mortem. See obligatio post mortem. 

Promittere. See promissio. 

Promovere (promotio). To confer a higher rank or 
an honorific title on an imperial ofndal. The term 
occurs only in imperial constitutions. 

Promulgare (promulgatio). To publish, to promul¬ 
gate a law. In the Republic. the text of a bili sub- 
mitted to a popular assemblv was promulgated in the 
form of an edict by which the magi strate who pro- 
posed the law publidy announced its text Altera¬ 
ri ons were not permitted. Between the promulgatio 
and the gathering of the assemblv convoked for the 
purpose a lapse of time called trinundinum (presum- 
ablv twenty-four days) was obligatory.—See pp. 

G. Rotandi, Leges publicae populi Romam, 1912, 123; ▼. 

Schwind, Zur Frage der Publikation, 1940. 

Pronepos (proneptis). A great-grandson (a great- 
granddaughter).—See nepos. 

Pronuntiare (pronuntiatio). General terms for legally 
important pronouncements (declarations) made by 
officials. and on rare occasi ons by private per sons. 


With reference to judidal trials (primarily avii), 
the terms are used of declarations by both the magis¬ 
trale and the judge in the bipartite procedure as well 
as by the jurisdicrional magi strate in the cognitio 
extra ordinem. Pronuntiare secundum actorem 
(reum) = to pass a judgment in favor of the daimant 
(the defendant) ; pronuntiare adversus (or contra) 
actorem (reum) — to pass a judgment against the 
plaintiff (the defendant). Pronuntiatio is often used 
of a judidal decision conceming the status of a free 
man or slave, the valiaity of a testament or marriage, 
etc. In so-called actiones arbitrariae and in the 
procedure before the emperor (in either the first or 
the appellate instance) pronuntiatio is used in the 
sense of an interlocutory dedsion.—See sententia, 
ARBITER EX COMPROMISSO, SENTENTIAM DICERE (PRO¬ 
NUNTIARE). 

G. Be - Beitrage sur Kritik 2 (1911) 139, 3 (1913) 3; 

E. Betti, L‘antitesi di indicere (p.) e damnare nello svolgi- 
mento dei processo rom., 1915; M. Wlassak, Judikations * 
befehl, SbWien 197, 4 (1921) 77; Siber, ZSS 65 (1947) 3. 

Pronuntiatio sententiarum. In the senate the an- 
nouncement by the presiding magistrate of opinions 
expressed by individual senators on a topic on which 
a vote was to be taken. 

OHrien-Moore, RE SappL 6, 715. 

Prope (propius) est. It is proper, adequate, easy to 
understand. The locurion is frequent in the juristic 
language. 

Propinqui (propinquitas). Near relatives, neighbors. 
—See conouum propinquorum. 

Proponere. To submit a case (proposita species, quaes¬ 
tio) to a jurist for an opinion. The respondent jurist 
gave his view on the basis of the facts as aileged 
by the questioning party (propositum, in proposito). 
Some jurists, therefore, used to give their opinion 
with the reservatum, “according to what has been 
alleged,” or with a clause exduding or restricting a 
cer t a in dedsion (nihil proponi cur . . . = nothing 
has been alleged as to why or why not . . .). 

Proponere (propositio). (With regard to magisteria] 
edicts and imperial enactxnents.) To expose to pub- 
lic view. From the time of Hadrian, imperial re- 
scripts could be made public by propositio. —See 

PROSCRIBERE LEGEM, PP. 

F. v. Schwind. Zur Frage der PubUkatien, 1940, 167. 

Proponere actionem (interdictum). To announce in 

■ the praetorian Edict an aerion and its formula or an 

interdict to be granted in spedfic drcumstances by 
the p raet o r acting in his jurisdicrional capadty. 

Propositio (propositum). A case presented for a 
juristic opinion.—See proponere. 

Propositum. A poster.—See horrearius, proponere. 

Propositum. Intenrion. The term is used with refer¬ 
ence to good or (more frequently) to evil intenrion 
(e.g., to commit a crime, to steal).—See impetus. 

Propositus. E.g., proposita causa, spedes.—See pro¬ 
ponere. 
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Propraetor (pro praetore;. An ex-praetor as a gov- 
«njor ot a senatoria! province (provincia praetoria,; 
a praetor whose term was proionged for exceptiona! 
reasens on adv.ee ot the serate.—See no, prorogatio 

lumil , LEGATI FROCONSULIS, LEGATI PRO PRAETORE, 
PROCONSUL. 

L^cmaia, Z>S 4; W. F. Jasbesuld, Origine and kistorj of 

iht procontular and propraetorum imperium, Chicafo, 1950. 

Proprietarius. See dominus proprietatis. 

Proprietas. Ownership. Syn. dominium. —See kuda 
PROPRIETAS, dominus proprietatis. 

Proprio (suo) nomine. (E.g., agere.) To act, to 
sue on one’s own behalf. Ant. alieno nomine. 

Proprius. Be longing to a certa in person as his own. 
Ant. alienus, communis. With regard to iurisdictio 
propria, the ant. is iurisdictio mandata, delegata. 

Propter. See donatio pioptee nuptias. 

Proquiritare legem. The announcement of the vote 
on a proposed statute passed by a popular assexnbly. 

Wciss, Glotia 12 (1923) 83. 

Prorogare (prorogatio). To postpone, to defer, to 
prorogue (e.g., the date a payment is due, a con- 
tractial re lati on ); somedmes prorogare — to pay in 
advance. 

Prorogatio imperii. The prolongation of the magis¬ 
teria! imperium of a high magistrate (consul, praetor) 
u a pro consule or pro praetore beyond the end of 
his year of office. The prorogatio applied either to 
his last post or to taldng a governorship in a province. 
—See ruo, raocoNsuL, propraetor. 

Proscribere (proscriptio). To announce publidy 
(palam) by a poster, easily accessible to the public, 
containing information which concerned a larger num- 
ber of people, for instance, the appointment of an 
institor in a business. 

Proscribere bona (proscriptio bonorum). To an* 
nounce publiclv that the property of a person (e.g., 
of a bankrupt debtor) will be sold by auction. Dor* 
ing the period of proscriptio (normally thirty days 
in the case of bankruptcy, fifteen days when an in- 
heritance was involved), creditors had the opportunity 
to join in the proceedings which led to the sale of 
the bankrupt estate. See missio in possessionem 
rei servandae causa. — Proscribere bona is also used 
of the confiscadon of a private person’s property by 
the sute. See publicatio bonobum. For proseri - 
bere bona in the praetorian Edict, see missiones in 
POSSESSIONEM.— C. 9.49. 

S. Solarii. Contorto dei creditori l (1937) 171; S. ▼. 

Bolia, Aut rdm. end burgtrL Reekt, 1950, 21 

Proscribere legem. To make a sutute public. The 
text was written on boards publidy displayed in the 
forum so that "it could be plainly read from level 
groupd" (de plano, D. 14.3.11J).—See proponere. 

F. v. Schwiad. Zur Frogt der Peblihation, 1940, 21 

Proscriptio. (In public law.) Inscribing the name of 
a person upon a list of outlaws. Simultaneously, a 
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reward was oaered for his head. The ill-ta^ned pro- 
scnptions by the dicutor Sulla were ordered by the 
Lex Cornelia de proscriptione (82 B.c.). In later 
impcrial constitutions proscripti (proscriptio) is used 
of persons sent into exile.—C. 9.49. 

Hsmbert, DS 4. 

Proscriptio albi. L is rin g a person in the publidy 
expesed album decubiokum. Entry in the list with- 
out a preceding decdcm is without any legal effect. 

Proscriptio bonorum. See proscribere bona. 

Proscriptio debitorum. Making public the names of 
insolvent debtors through an inscripdon on a wall or 
on a colunm in a public place. The publicadon was 
by the creditors. 

Wcw, R1DA 3 (1950 ) 501. 

Proscriptio locationis. An adverdsement, through an 
inscnpdon on a building, of an apartment to rent 
under condidons spedned in the nodee. 

Arangio-Riiiz, FIR 3 (1943) 453; Maiuri, La parola dei 
poetato 3 (1948) 153. 

Prosecutor annonae. An agent appointed for the trans- 
portadon of food supplies for the army. His duty was 
a liturgy (mtmur) and entailed responsibility for the 
safety of the goods convoyed. The term prosecutor 
was also used of escorts conveying (prosecutio) ar- 
rested persons or gold belonging to the state (pro¬ 
secutor auri publici), C. 10.74. 

Prosecutoria. (Sc. epistula.) An imperial letter of 
commendadon. 

Prospectus. See servitus ne prospectui officiatur. 

Prospicere. To foresee. to provide beforehand. to take 
precaudons. The term refers both to precaudonary 
measures introduced by the praetor in his edict in 
order to prevent illegal or harmtul acts, and to those 
taken by private persons through such legal remedies 
as cautio or satisdatio in order to be saved from 
eventual losses that might resuit from a transaedon 
conduded. 

Prostituere. To prostitute. If a female sia ve (ancilla) 
was sold under the condidon that she should not be 
delivered to prostitution {ne prostituatur) by her new 
master, a dause was usually added that in the case 
of a breach she would be tree. In such an eveut she 
became a freedwoman of the vendor. Under the later 
imperial legislation. a slave became free if her master 
forced her into prostitution.—C 4.56. 

W. Bnddand. The R. law of slavery, 1908. 70 ; 6Q3. 

Protectores. In the later Empire an infantry unit for 
the protection of the emperor, his family and the 
imperial palace. They accompanied the emperor in 
public ceremonies. The term protectores domestici 
refers to cavalrymen in the entourage of the em¬ 
peror.—C. 12.17.—See domestici. 

Besnier, DS 4; Braschi, DE 2. 1938; Babut, Reekerehet 
tur la garde imperiale, Rev. Hiztorique 114. 116 (1913. 
1914) ; B. Grosse, Rdm. MUitdrgesekiekte. 1920. 13: E. 
Stein Geseh. des spatromitehen Reickx 1 (1928) 187; Gif li. 
RendUnc 1949, 383. 
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Protectum. A root or balcony projecting onto a 
□eighbor's property. The latter could prohibit such 
a construction unless the builder had a servitude, 
servitus protegendi. —D. 392.—See proicere. 

Protestari To make an announcement in pubiic (in 
court or by a placard), for instance, to the effect that 
a person is not one’s representative, agent, or busi- 
ness manager. 

Protutela. See pro tutore, actio protutelae. 

Prout quidque contractum est, ita et solvi debet. 
"In the same way in which an obligation was con- 
tracted, it should be discharged” (D. 46.3.80).—See 

SOLUTIO. 

Providere (providentia). To foresee, to procure be- 
forehand, to provide {or. The ternis reier to sta tutes, 
senatusconsults, imperial enactments, and orders of 
high ofhdals (e.g.. provincia! govemors). The verb 
providere was used by the imperial chancery with 
great frequency to stress the duty of an ofndal to 
take spedhc measures in a given situadon. 

Charlesworth, Harvard Tktol. Rev. 29 (1936) 107; Al- 
benario. Ath 6 (1928) 165, 325 (= St di diritto rom. 6 
11953] 165). 

Provincia. The original meaning of the term was that 
of the sphere of action of a magistrate with imperium, 
distinguished from the sphere of action oi his col- 
league (see collega). Provincia was also used of 
a dis tria under the ruling of a military commander. 
Later, territories outside Itaiy conquered and an- 
nexed by Rome were assignet? as a provincia to a 
Roman magistrate (a consul or a praetor) or a high 
pro-magi strate vested with imperium and represent- 
ing there the authority of the Roman state. The 
first instances in which the term provincia was ap- 
plied to a conquered and incorporated territory were 
Sicily and Sardinia (241 and 238 b.c.). The or- 
ganization of a new province was regulated by a lex 
provinciae, but there were no general rules for the 
administration of provinces. Within the territory 
organized as a province there were territorial units, 
dties and munidpalities, which w’ere granted a spe- 
dal status of civitates foederatae or civitates 
liberae et immunes. The Lex Cornelia de pro¬ 
vinciis ordinandis (on the organization of provinces, 
81 b.c) set some rules for the administration of 
provinces by ex-praetors who, after thdr year of 
Service in Rome, assumed the governorship of a 
province as pro-magistrates with a prorogated im¬ 
perium (see prorogatio imperii) . Ex-consuis were 
admitted to governorship under the same dreum- 
stances. Later, however, the Lex Pompeia (52 B.c.) 
fixed a delay of five years between the tenure of a 
high magistracy in Rome and that of a governorship 
in a province. From the time of Augustus the gov- 
ernors recdved a fixed salary. The legal status of 
the populadon oi a conquered province was that of 
peregrini or of peregrini dediticii when the conquest 
resulted from a victorious war and a surrender of 


the enemy (see dediticii, deditio). See tributum. 
Roman dtizenship was granted dther to individual 
provindals or to larger groups, until the constitutio 
antoni ni an a bestowed dtizenship on all inhabitants 
of the Empire. The invesnnent oi the princeps with 
imperium proconsulare maius (qualified also as in¬ 
definite, perpetuum) gave the emperor in theory the 
highest power over all the provinces. It was granted 
for the first time to Augustus by the senate in 23 b.c., 
but very early—already under Augustus—a disdne- 
don was made between imperial (provinciae prin¬ 
cipis, Caesaris ) and senatorial provinces (provinciae 
senatus). The latter were the padfied, long annexed 
provinces, while the imperial provinces were those 
which had been recendy acquired and in which re- 
volts srill occurred or were to be expected. The shiit 
oi a province irom one category to the other could be 
ordered by the emperor. Under Diodedan the pro- 
vindal administradon acquired a different aspect. 
The division of the Empire into praefecturae and 
dioeceses (see dioecesis) was connected with the 
creadon of new provinces, smaller in territory than 
under the Prindpate. The military command was 
separated irom the avii administradon; the governors 
retained thdr jurisdicdonal power, which was subjea 
to an appeal to the vicarii and eventually to the em¬ 
peror. In imperial legislation, provindal matters 
were among the topies to which the emperors devoted 
thdr greatest attendon. The terms provincia and 
provincialis are among the most frequent in Jus- 
dnian’s Code. For details conceming the admin¬ 
istradon, ofncials. jurisdiaion, etc., in the provinces. 
see the pertinent items, e.g.. arca provincialis, con¬ 
ventus, CONVENTUS CIVIUM ROMANORUM. CONCILIA 
PROVINCIARUM, LEGES DATAE, LEGATI DECEM, LEGATI 
AD CENSUS ACCIPIENDOS, LEGATI IURIDICI, LEGATI 
LEGIONUM, LEX RUPILIA, LEX POMPEIA, ORNATIO PRO¬ 
VINCIARUM, R EPE T U NDAE, FUNDUS PROVINCIALIS, 

peregrini, and the following items. 

Chapot. DS 4; Severim. ND1 10; De Rnggiero, DE 2, 
847; Stevenson, OCD-, C. Halgan. Essai sttr l'administra- 
tion des provinces senatorial 1898; T. Motnmsea. Die 
Provmsen von Caesar bis Diokletian, 6th ea. 1909 (EngL 
translation, 1909) ; W. T. Araold, The R. system of pro¬ 
vincia! administration, 3rd ed. 1914; L Falletti, Evolution 
de Ia jurisdietion civile du magistrat provindal sous le 
Haut Empire, 1926; Aadersan, The genesis of Diocletian's 
prov. admin., JRS 22 (1932) ; Gitti, Uordinamento provin¬ 
ciale deWOriente sotto Giustiniano, Bnll. Comm. ArcheoL 
Commate di Roma, Bnll. dei Museo 3 (1932) 47; Pisam, 
RendLomb 74 (1940-41) 148; Duyvendalc, Symb. v. Oven, 
1946. 333; A. Solari, 1'impero rom., 4. Impero provinciale 
(1947) 193; G. H. Stevenson. Rom. provindal administra¬ 
tion, till the agr of the Antonines, 2nd ed. 1949: D. Magie, 
Rom. rule m Asia Minor to the end of the third cent. 1-2 
(1950). 

Provinciae Caesaris (principis). Provinces ruled by 
the emperor, who administered them through gov¬ 
ernors appointed by himself (legati Augusti pro 
praetore). They. were assisted by spedal imperia! 
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procuratores (primarily for the finanrial admiris- 
tradon) who were subordinate not to the governor 
but directly to the emperor. On occasion, the em- 
peror sent special delegates in a spedfic mission who, 
too, were directly responsible to him. The soil of 
imperial pro vinces (praedia tributoria) was consid- 
ered property of the emperor and all imposts and 
revenues from these provinces went to the imperial 
fise. See tributum Some provinces annexed to 
the empire were govemed by imperial procuratores 
of equestrian rank. The emperor exerdsed his power 
over those temtories not by virtue of the imperium 
proconsulare vested in him by the people, but as the 
successor of their former sovereigns (krngs or 
princes).—See provincia. 

Provinciae consulares. Provinces assigned to ex¬ 
consuli by the Senate under the Republic.—See 
SENATUSCONSULTUM DE FXOVINCIIS CONSULARIBUS. 

Provinciae populi Romani See provinciae senatus. 

Provinciae praetoriae. Provinces governed by ex- 
praetors as govemors. 

Provinciae principis. See provinciae caesaris. 

Provinciae procuratoriae. Provinces of the emperor 
govemed by procuratores. —See provinciae caesaris. 

W. E. Gwatkm, Cappadocia as a R. procuratoriam province, 
Utirj of Missouri Stmdiex V, 4 (1930) ; P. Horowitz, Le 
principe it criation des provinces procuratorirnnts, Rtv. 
Btlgt it pkilol. et i’kist.. 1939. 

Provinciae senatus. Provinces under the control of 
the senate. In the Republic the senate directed the 
administradon of the provinces through govemors 
selected from among former consuis and praetors 
(hence the disdncdon between provinciae consulares 
and praetoriae). From the dme of Augustus there 
were two categories of provinces, imperial (see pro¬ 
vinciae caesaris) and senatoria! Henceforth the 
senate had full control only over the senatoria! prov¬ 
inces. The govemors of these provinces were pro- 
consuls appointed by the senate and subject to its 
orders and instmcdons. From the second century on 
it became customary for imperial runctionaries (cor¬ 
rectores. CURATORES CIVTTATIS ) to supervise the 
finanrial administradon. which in these provinces was 
confided to special ofRdals, quaestores, subordinate to 
the governor. The soil was considered the property 
of the Roman people (see praedia stipendiaria). 
An impost (see stipendium) was levied on com¬ 
muniti es ; they in tum assessed it on the inhabitants. 
0’Brita-Moore. RE Suppi. 6. 793; McFarden. The prin¬ 
ceps and the snatorial provinces, CIPhii 16 (1921) ; J. M. 
CobUn. Senate and provinces (7i-*9 B.C. ). Csmbridf*. 
193 S. 

Prov incialis. (Adj.) Refers to different matters (res 
provincialis), both to persons somehow connected 
with a province and its administradon and to pro- 
vindal soil ( fundus provincialis, praedium provrn- 
ciale). —See edictum provinciale. 


Provincialis. (N’oun.) An inhabitant of a province 
"who has his domidle there, not one who is born in 
a province” (D. 50.16.190).—See domicilium. 

Provisio. In the sense of a legal enactment (provi- 
sion), the term prevails in the language of the imperial 
chancery of the later Empire. 

Provocare. To challenge, to provoke (a jurisdictio na! 
meas ure in a trial). The term is primarily used of 
appeals from judgments of a lower instance to a 
higher one; see provocatio. 

Provocare ad populum. See provocatio. 

Provocare sacramento. To challenge the adversary 
by a sacramentum ; see legis actio sacramento. 

Provocare sponsione. To challenge one’s adversary 
in a trial by a sponsio in order to make him promise 
to pay a certam sum in case of defeaL e.g.. “Do vou 
promise to pay me . . . if the slave is mine under 
Quiritary law?"—See agere per sponsionem. 

Provocatio (provocare). An appeal by a Citizen con- 
demned by a magi strate in a criminal trial. to the 
popular assemblies (provocatio ad populum, a magis¬ 
tratu, adversus magistratum) under the Republic. 
An appeal from capital punishment went to the 
comitia centuriata, from a pecuniarv fine (multa) 
to the comitia tributa. Several Republican statu te s 
regulated the procedure of provocatio: Lex Valeria 
de provocatione. Lex Valeria Horatia, Lex Duilia. 
Lex Porcia, Lex Sempronia. There was no pro¬ 
vocatio from a dedsion oi a dictator, from a judg- 
ment of the decemviri, or irom that oi the criminal 
courts, quaestiones. Under the Empire an appeal 
was addressed to the emperor ( provocatio ad impera¬ 
torem, ad Caesarem). In crvil matters provocatio 
is syn. with appellatio. —C. 7.64; 70.—See anqui¬ 
sitio. 

Ltervam. DS 4; Stnchan-Davidson. Probltms of R. 

criminal law 1 (1912) 127; DulL ZSS 56 (1936) l; G. 

Pugliese, Appnnti sui limiti deirimptrium, 1939. 62: 

Brecht, ZSS 59 (1939) 261; Siber. ZSS 62 (1942) 376; 

Heus. ZSS 64 (1944) 104. 

Provocator. He who appeals through provocatio. 

Proxeneta. A broker, an agent. He could sue his 
dient for compensation for his Services in a cognitio 
extra ordinem. Proxeneticum = a broker's ( factor's) 
commissi on.— D. 50.14; C 5.1. 

Siber. IkJb 88 (1939-40) 177. 

Proximi. (In the administradon.) Lower officials. 
assis tants to the head oi an office and his substitutes 
during his absence. GeneraHy they succ e eded their 
superiors when the office became vacanL The vari- 
ous divisio as of the imperial chancery each had their 
proximi (proximi ab epistulis, a libe Bis, a memoria, 
a studiis, proximi serhm). —C 12.19. 

Pr oxim us agnatus. See agnatus proximus. 

Proximus infantiae (infanti), pubertati. See in¬ 
fans, IMPUBES. 

Prudentes (prudentiores). In die sense of iuris pru¬ 
dentes, see ruaiscoNSULTUs, jurisperitus. 
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Prudentia. U sed in imperial constitutions for ittris- 
prudentia. 

Pubertas. See impubes, minores, habitus corporis. 

Pubertas plena. See minores. 

Pubertati proximus. See infans. 

Pubes. See impubes. 

A. B. Schwarz, ZSS 69 (1952) 345. 

Pubescere. To become capable of procreation (pubes, 
see impubes). Ant. qui pubescere non potest = im- 
potent; see spado. 

Publicani. Farmers of public revenues (taxes, salt 
and metal mines, chalk pits, etc.). They were or- 
ganiaed in financial companies ( societates publicano¬ 
rum) which at the public auctions arranged by the 
state for the lease of the pertinent rights acted col- 
lecrively through their represenative (manceps). 
Senators were prohibited from partidpating in col- 
lection of taxes or other imposts. The publicani were 
businessmen of equestrian rank. During the Punic 
wars they acquired great fortunes and, subsequently, 
also a great influence in political liie. The affairs of 
the assodadon of publicani were managed by a 
magister societatis publicanorum, assisted by a staff 
of subordinates throughout the territory (province) 
in which the sodety had leased the parricular revenues 
involved. The provindals suffered much under that 
sysiem of tax-collecdng. The societas was not dis- 
soived by the death of a member; his hdr could be 
accepted in his place. Tax-iarming was also prac- 
ticed in munidpalities.—D. 39.4.—See conductores 

VECTIGALIUM, REDEMPTOR VECTIGALIUM, SOCII, EDIC¬ 
TUM DE PUBLICANIS. 

Cagnzt. DS 4: De Villa, NDI 10; Stevenson. OCD; F. 
Kniep. Societates publicanorum, 1896; M. Rostowzew. 
Gesch. der Staatspackt in der rom. Kaiserseit, Philologus, 
SuppL 9. 1903; O. Hirschfeld. Die kais. Verwohtatgsbeam- 
ten, 2nd ed., 1905. 81; L. Mitteis, Rom. Privatrecht, 1908, 
403; F. Messina-Vitnao, Sulla responsabilitd dei p., Circolo 
gutridico (Palernio) 1909; Arangio-Ruiz, St Peroni 1925, 
231; Lota. Studien uber Stenerverpachtung, SbMunck 1935; 
Retnmuth, CIPkiiol 31 (1936) 146; B. Eliacberitch, La 
persotmaliti /undique eu droit prive rom., 1942, 305; E. 
Schlechter, Le contrai de sociiti, 1947, 320; Aria* Bonet, 
AH DE 19 (1948-49) 218. 

Publicatio bonorum (publicare bona). Confiscadon 
of the propertv of a person condet ed of a crime 
against the state. The confiscat ed wealth became the 
propertv of the state (res publica). See confiscatio, 
proscribere bona. Publicatio is also called the act 
of expropriadon for reasons of public udlity (see 
emptio ab invito). —See sectio bonorum. 

Humbert and Lecrivam, DS 4; U. Brasiello. Re pressione 
peuale, 1937, 112. 

Publicatio legis. The making public of a statute. 
Under the Republic the publicadon of a statute passed 
bj- the competent comitia was not obligatorv. The 
magistrate who proposed a bili could make it public, 
if he wished. by posting the text in the forum or on 
the walls of a temple (proscribere). Some statutes 
contained dauses concerning their publicadon. Trca¬ 


ti es conduded with other States were engraved on 
two bronze tablets, one of which was posted on the 
Capitol in Rome. For the publicadon of edicts of 
magistrates (praetors), see album. Senatusconsulta 
acquired legal force when deposited in the aerarium ; 
public exposition was not compulsory. As for im¬ 
perial legisladon, enactments of general import, bind- 
ing throughout the whole empire or in a larger part 
of it (ali edicta and decreta of spedal signincance), 
were sent to the provindal govemors who took care 
of making them public in the ades.—See pp., pro¬ 
ponere, PROMULGARE. 

Landucci, Atti Accad. Padova, 2 (1896); G. Rotoodi, 
Leges publicae populi Rom., 1912, 167; F v. Sefawisd, 
Zur Frage der Pvblikatien rm rom. R., 1940. 

Publice. In public, in the public interest, in a public 
place (in court).- Syn. in publico. —See interest 

ALICUIUS, UTILIS PUBLICE. 

Publice venire. To be sold at a public auction. Ant. 
privatim venire. 

Publiciana in rem actio. See actio in rem Publi¬ 
ciana. 

Publicum (publica). Public propertv (of the Roman 
people), public treasury (see aerarium). In pub¬ 
lico = publice. 

Publicus. Connected with, pertinent to, available to, 
or in the interest oi the Roman people. “Public prop- 
erty (bona publica) is what belongs to the Roman 
people" (D. 50.16.15). The adjective publicus is 
applied to various concepts in contrast to privatus, 
such as ius, iudicia, res, leges, causa, utilitas, crimina, 
officium, etc.—See also res publica, delictum, 
LOCUS publicus, interdicta de locis publicis, ager 

PUBLICUS. ITER, VIA, MUNERA. MONUMENTA, VIS, 
ABOLITIO, SERVI PUBLICI, PASCUUM, NEGOTIA PRIVATA, 
OPERA PUBLICA, USUS, DISCIPLINA, SACRA, SUMPTU 
PUBLICO. 

Kaser, SDH1 17 (1951) 274. 

Pudicitia. Chastity, a crime against chastity. The 
lex iulia de adulteriis is also called de pudicitia. 
Pudicitia adtemptata s an offense against the repu¬ 
tati on of an honest woman committed in public (on 
a Street) by pursuing her constantly or making in¬ 
decent proposals. It was considered an iniuria and 
persecuted accordingly. 

Puella. See puer. 

Puer. Used in various senses: (a) a slave. Some 
namesof s laves were combined with puer, as, e^., 
Marcipor = Marci puer; (b) a bov, ant puella (= a 
girl) ; (c) syn. for puerilis aetas, pueritia — youth. 
The term puer is not technical and does not indicate 
a spedfic age. 

Pueritia. See puer. In D. 3.1.1J pueritia is used of 
the age of persons under seventeen. They were ex- 
duded from acdng in court. 

Pugnus. A fist. Pugno percutere = striking a person 
with the fist. Such an aedon was considered a cor¬ 
pora! injury (iniuria); it was not, however, an out- 
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rage to the master of a slave when the lacter was 
struck by a third person, although generali/ an injury 
to a slave was treated as an outrage to the master 
himself.—See iniltua. 

Pulsare. To strike a person. That is the typical case 
of iniuria, as in the lex cornelia de iniuriis. —See 

IKIURIA. 

Pulsari actione (lite). To be persecuted by an action 
in court, both in civil and criminal cases; the term is 
used only in the language of the imperial chancery. 

Punire. To punish. Punire is mentioned as one of 
the tasks and forces of the laws (statutes, see lex). 
The term refers to ali kinds of punishment (capital, 
corpora!, and pecuniary) imposed on wrongdoers for 
crimes and delictual offenses, public and private.— 
See CAPITE PUNIRI. 

Punitio. Syn. poena. 

Pupillaris. Concerning, or belonging to, a ward ( pu¬ 
pillus ) under guardianship (tutela). —See res pu¬ 
pillares, testamentum- pupillare, substitutio 

PUPILLARIS, USURAE PUPILLARES. 

Pupillus (pupilla). “One below the age of puberty 
(impubes) who ceased to be under the power of his 
father by the latter’s death or through emandpation” 
(D. 50.16.339 pr.). An impubes who became sui 
iuris was under guardianship ( tutela impuberum). 
In a broader sense pupillus is used of ah who are 
below the age of puberty, hence aetas pupillaris — the 
age below puberty. A pupillus could not alienate 
property or assume an obligation without the consent 
oi his guardian ( auctoritas tutoris ). The opinions 
of the jurists were divergent as to whether a pupillus 
could acquire possession; some required the guard- 
ian's cooperation. Justinian dedared the acquisition 
valid when the pupillus was beyond the age of in- 
fancy. In Justinian’s Law, the property of a pupillus 
was not accessible to usucaption.—D. 26£; 272; 
C. 5.49; 50.—See tutela impuberum, impubes, 

FILIUS FAMILIAS. OBLIGATIO NATURALIS, INFANTIA. 
Solazzi. BIDR 22-25 (1910-1912) ; Suman. Vobbligasione 
naturale dei pupillo, FU 1914; De Villa, StSas 18 (1940) 
13. 

Purgatio morae. See mora. 

Purpura. Purple. In the later Empire the private 
fabrication of purple materials and garments was 
prohibited, the production being reserved as a mo- 
nopoly oi the state. Likewise, wearing purple doths 
(/ holovera vestimenta) and even possession were pro¬ 
hibited.—See TOGA PURPUREA. ADORATIO PURPURAE 

Purus. Free from charges, unconditional (ant. condi¬ 
cionalis, sub condicione, see condicto), not limited by 
a fixed date (sine die, ant. in diem, ex die, see DIES). 
A similar distinction exists between the adverbs pure 
and condicionaliter. —See stipulatio pure facta. 

Puta. See utputa. . 

Putare. To believe, to think. The term is also used 
of persons who erroneously assume something to 
exist which is not true, e.g., that one is an heir or 


a guardian (se heredem, tutorem esse, see usucapio 

• pro herede, falsus tutor), and act accordinglv. 
Opinions of jurists are introduced in juristic writ- 
ings with putare , e.g., ego puto, X putat. 

Puteolanus. An unknown Roman jurist, cited once by 
Ulpian, author oi a work Libri adsessioriorum. —See 
adsessorium. 

Q 

Qua de re agitur. A clause in the procedural formula 
by which the object of the controversy, already de- 
fined in the foregoing part of the formula, was pointed 
out once more for better Identification ( = “that which 
is the object of the trial”).—See formula. 

H. Kruger, ZSS 29 (1908) 378. 

Quadragesima litium. A tax amounting to one- 
fordeth of the value oi the object oi lidgadon (2 1 ; 
per cent) imposed in dvil trials. It was in iorce for 
only a briei period in the first century after ChrisL 
R. Cagnat, f tude hiet, cur les impdts indirecte ches les 
Romamt, 1882, 235; BoneUi, StDocSD 21 (1900) 323. 

Quadriga. A team of iour horses regaraed as a unit. 
Killing one horse is considered a destruedon of the 
xvhole, and, according to the lex aquilia, the wrong- 
doer is liable for the value of ali four. 

Quadrupes. A four-footed animal.—Inst. 4.9; D. 9.1. 
—See animal, actio de pauperie, lex aquilia. 

Quadruplatores. Iniormers (see delatores) who re- 
ceived one-iourth of the property seized irom culprits 
denounced by them, in case of condemnadon. Quad¬ 
ruplatores also were the accusers of persons who ii 
convicted had to pay a four-fold penalty (sudi as 
gamblers, aleatores, and usurers). 

Quaerere. In the sense oi to acquire, to obtain, to 
eam, syn. with adquirere. Quaerere in the sense oi 
to investigate, to inquire, to search after, is used in 
both dvil and criminal matters. Syn. inquirere. 

Quaerere liberos, procreare —See liberorum quae¬ 
rendorum causa. 

Quaeritur (quaesitum est). The jurists used these 
locudons to introduce doubtful cases in which "a 
quesdon arises” (“it has been questi oned”) about the 
legal soludon of the situadon presented. The terms 
occur not only in collecdons oi so-called quaestiones. 
but also in other writings of the casuisdc type. Simi¬ 
lar phrases were: quaestio (quaestionis) est, quaestio 
in eo consistit (sr the quesdon consists in that). 

Quaesitor. An investigator in a criminal matter.—See 

TORTOR. 

Quaestio. As a form oi criminal proceedings. see 
QUAESTIONES PERPETUAE 

Quaestio de maiestate. A Sullan statute, lex Cor¬ 
nelia de maiestate (81 b.c.), established a perma¬ 
nent court for criminal offenses qualified as crimen 
maiestatis. 

Cramer, Sem 10 (1952) 3. 

Quaestio Domitiana. A case presented to the jurist 
Celsus by a certain Domitius Labeo who inquired 
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whether a person who wrote a testament for another 
might be a witness thereto (D. 28.127). The case 
became famous because of the rude answer ot the 
jurist who called the query “very stupid and ridicu- 
ious.’ The name Quaestio Domitiana was coined in 
the literature.—See scriptor testamenti, testis ad 
testamentum adhibitus. 

C Appi et on, Mil Girord 2 (1912) 1; Kretschmar, ZSS 

57 (1937) 52. 

Quaestio facti. See bes facti. 

Quaestio per tormenta. Inquiry under torture. 
Slaves were interrogated in criminal trials under 
torture until they coniessed to the crime of which 
they were accused, in particular when their masters 
were the accusers. Citizens could sot be tonured 
except those of the lower classes ( humiliores ).—See 
tormenta. 

Lecrivain, DS 4. 

Quaestio status. An examination (investigation) con- 
cerning the personal status of a person (ddzenship, 
libem-)•—See status, actiones praejudiciales, 

LIBERTINITAS. 

Quaestionarius. (Syn. a quaestionibus.) A military 
ofncial attached to a military court ior criminal mat- 
ters. 

Cagrna t DS 4. 

Quaestiones. (As a type oi juristic writing.) Col- 
lecbons of cases, true or nctitious, discus sed by the 
jurists. Many oi the cases might originate in the 
jurists’ discussions in the classroom with their pupils. 
Other maierial for the Quaestiones came from cases 
with which the jurists dealt in their capadty as 
respondents {responsa). Quaestiones which arose 
irom real discussions are identined by the introduc- 
tory term quaeritur, quaesitum est ( = it is [has been] 
asked). Severa] jurists published Quaestiones (Cel¬ 
sus, Africanus, Scaevola, Papinian, Paul, Callistratus, 
and Tertullianus). In the juristic literature the 
Quaestiones are among the most instructive works; 
they reveal the acumen oi juristic thinking of thdr 
authors and the strength oi their criudsm of diver- 
gent opimons. 

Riccobono. NDI 10; Berper, RE 10. 1173. 

Quaestiones perpetuae. Permanent criminal courts, 
composed of per sons oi senatorial and (later) eques- 
trian rank. The nrst quaestio was established by the 
lex Calpurnia (149 B.c.) to try extortions (see 
repetundae) committed by provindal govemors. 
Later statutes introduced additional tribunals for 
other crimes: treason (maiestas), sacrilege (sacri¬ 
legium), erabezzlement (peculatus), forgery of 
wills, documents, coins. wdghts, etc. (falsum), 
bribery and other corrupt practices at elections (am¬ 
bitus) , and the like. The courts consisted oi thirty 
or more jurors and were normally presided over by 
a praetor. For the personal qualifications of the 
jurors (iudices) and the proceedings before the 
quaestiones, see lex Sempronia judiciaria, lex 


AURELIA, ALBUM IUDICUM, SORTITIO, RE1ECTIO. Some 

of the statutes which instituted the quaestiones per¬ 
petuae had particular provisions conceming the jurors 
and the procedure. The trial started with an accu¬ 
satio by a dtizen. Penalties were fixed in the per¬ 
tinent statutes. The judgment of a majority oi the 
jurors was final; there was no appeal. There was, 
in criminal matters, another kind oi procedure, cog¬ 
nitio extra ordinem, in which bureaucratic offidals 
exerdsed jurisdiction through the whole process from 
the investigation to the final judgment.—D. 48.18; 
C. 9.41; 44.—See ampliatio, iudicia publica, lex 

IULIA IUDICIORUM PUBLICORUM, ORDO IUDICIORUM 
PUBUCORUM. 

Bergcr, OCD {s.v. quaestio ); Bellem, NDI 10: A. H. J. 

Grecnidge. The legal procedure of Cicero’s time, 1901. 415; 

H. F. Hitzig, Dic Herkunft des Sckwurgerichts ini rom. 

Strafproscss, 1909; Fraccaro, RcndLomb 52 (1919 ) 344; 

Lengle, ZSS 53 (1933) 275. 

Quaestores. The quaestorship was established at the 
beginning oi the Republic although certain sources 
place its origin in the period of kingship. Originally 
two quaestores were assistants oi the consuis and 
were appointed by them; later they were elected by 
the comitia tributa. The acti vi ty oi the quaestores 
was concentrated on the finandal affairs oi the state. 
During the Republican period their number con- 
stantlv i ner ea sed and reached twenty under Augustus 
(irom 45 b.c. there were fortv). The large number 
is to be explained by the fact that severa! quaestores 
accompanied the army commanders on expeditions to 
administer the finances oi the military units. The 
quaestores also managed the finances of the provinces. 
Those quaestores who remained in Rame ( quaestores 
urbani) supervised the treasury and the nnandal ad- 
ministration oi the state; see quaestores aerarii. 
The quaestorship was the initial office in the magis¬ 
teria! career. Under the Republic the quaestores had 
no imperium, no lictors, no sella curulis, but from 
the time of Sulla they were eligible to a seat in the 
Senate. In the later Empire the quaestores functioned 
as dty offidals with less important functions; thdr 
prindpal task was to organize public games.—D. 
1.13; C. 1.30; 12.6.—See iurare in leges, lex 
Cornelia de viciNTi quaestoribus and the following 
items. 

Kubier, RE 14. 406; Lecrivain. DS 4; Anon., NDI 10; 

Stevenson, OCD ; Latte, TAmPhilolAs 67 (1936) 24. 

Quaestores aerarii. Two quaestores in Rame charged 
with the supervision of the treasury; see aerarium, 
with ali its extended tasks. They made agreements 
with contractors for the construction of public works 
{opera publica) and with the tax-farmers {publi¬ 
cani) ; they exeeuted payments requested by other 
high magistrates (priroarily the consuis). Under the 
Prindpate the activity of the quaestores suffered con- 
siderable restrictions because of the interierence of 
imperial offidals, but the nature oi the office remained 
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unchanged. Two quaestores were assigned to the 
emperor for his personal Service; see quaestores 
candidati principis. One quaestor accompanied 
the emperor on his travels and functioned as a pay- 
master. 

De Ruggiero, DE 1. 204. 

Quaestores aquarii. Quaestors entrusted with the 
supervision of the aqueducts. 

Quaestores candidati principis. Two quaestors ap- 
pointed on the proposal of the emperor ( candidati 
principis) to act as his private secretaries. They 
read die addresses of the emperor in the senate. 

Quaestores militares. Quaestors assigned to generals 
in the field for the administradon of the legions.— 
See MANUBIAE. 

Quaestores municipales. The quaestorship was also 
a munidpal office in some municipia, charged with 
the finandal administradon. 

Quaestores Ostienses. One quaestor was obliged to 
live in Ostia, die port of Rome, in order to supervise 
the grain supply for the capitaL 

Quaestores parricidiL Mentioned in the Twelve 
Tables. Possibly they had already been insdtuted in 
the regal period for the prosecution of the crime of 
parricidium. 

Quaestores pro praetore. Either govemors of small 
provinces or offici ais assigned to provindal govemors 
(proconsuls) as their assistants and substitutes.— 
See the following item. 

Quaestores provinciales. Only in senatorial prov¬ 
inces ; see provinciae senatus. They had the rank 
oi propraetore and a limited jurisdicdon correspond- 
ing to that of aediles curules in Rome. They super- 
vised the finandal administradon of the provinces. 
Small provinces had quaestore for govemors, but 
generally the provindal quaestore assisted the gov¬ 
emors and acted in their place when one died or left 
the pro vince. 

Quaestores sacri palatii. The quaestor sacri palatii 
was one of the highest avii funcdonaries in the later 
Empire, concernet' with the preparadon of enactments 
and legal dedsions to be issued by the emperor. He 
was the prindpal legal adviser of the emperor and he 
was therefore chosen from among pereons with con- 
siderable legal training. 

Quaestores urbani. Quaestore acdng in Rome as 
quaestores aerarii. Ant quaestores municipales and 
quaestores provinciales. 

Quaestores urbis. The office of a quaestor urbis was 
created by Jusdnian for the control of foreignere, 
beggare, and other suspected dements in Constanti- 
nople. 

Quaestorius. (Adj.) Connected with, or pertinent 
to, the office of a quaestor. 

Quaestorius. (Noun.) A former quaestor.—See ad- 
lectio. 

Quaestuaria mulier (mulier quae corpore quaestum 
fadt). A prostitute.—See meretrix. 


Quaestura. The office, the rank, of a quaestor. In 
the later Empire = the office of the quaestor sacri 
palatii. 

Quaestus. A profit, a gain. With regard to the con- 
‘j act of partnerehip (societas) the term is defined 
as the profit which is derived from a partner’s work 
(industry).—See lucrum, quaestuaria mulier. 

Quamvis. See licet. 

Quanti ea res. est. What is the value of the thing. 
This clause, connected with the object of a pending 
dvil trial, occurred in the part of the procedural 
formula called condemnatio. It referred to the 
evaluadon of the object of the controversy. In 
certain formulae the clause referred to the past 
(quanti ea res fuit), Le., to the dme when the wrong 
was committed (e.g., in actio furti or actio legis 
Aquiliae), in othere to the present (est), Le.. to the 
dme of the litis contestatio (which was the normal 
case), or to the future ( quanti et res erit), i.e., when 
the evaluadon was to be made at the time of the 
judgment. 

Steinwenter, RE 9, 1707; M. Kaser, Quanti ea res est, 

1935; P. Voci, Risarcimenta dei danito, 1938, 16. 

Quanti minoris. See actio quanti minoris. —D. 21.1. 

Quarta pars. One-fourth of the whole. One-fourth 
(quarta) of an estate (hereditatis) refers to the so- 
called quarta Falcidia (see lex falcidia) unless an- 
other meaning, a simple fourth part of the inheritance. 
is evident. 

Quarta AEniana. See senatusconsultum afinia- 

NUM. 

Quarta Antonina. See quarta divi po. 

Quarta debitae portionis. See querela inofficiosi 
testamenti. 

Quarta Divi Pii. (Called in literature quarta Anto¬ 
nina.) A pereon below puberty (see impubes) who 
had been adopted (see adoptio), had the right to a 
fourth part of the inheritance of his adrogator, after 
bdng emandpated without just reason or unjusdy 
disinherited by the latter. This rule has been set by 
an enactment of Antonius Pius. 

Beseler, Subsiciva, 1931, 2; David, ZSS 51 (1931) 528. 

Quarta Falcidia. See lex falcidia. 

Quarta legitimae partis. See pars legitima. 

Quarta Pegasiana. See senatusconsultum pegasia- 
NUM. 

Lemerner, RHD 14 (1935) 646. 

Quarta Trebelliana. The term used in the literature for 
the qtiarter of an inheritance analogous to the Quarta 
Pegasiana after the reform of the law of fideicommissa 
by Jusdnian on the basis of the Senatusconsultum 
Trebellianum. —See fideicommissum, senatuscon¬ 
sultum PEGASIANUM. 

Quasi. As if, as it were. The word is often used by 
dassical jurists when applying recognired insdtutions 
or rules to similar reladons and situadons (analogy). 
This type of adaptation is accomplished by such 
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phrases as: perinde (pro eo) est quasi (ac si), and 
the like. Stich locutions allude at times to situations 
in which an actio ficticia (see actiones ficticiae) 
might be given, since the situation was dealt with 
"as if.” On the other hanc, however, it cannot be 
denied that quasi is one of those elastic expressions 
which fit into the mentali ty of the Byzantine jurists. 
The adverb occurs frequently in Justiniani consti- 
turions and is therefore suspect in many texts. But 
its presence cannot be considered a decisi ve criterion 
of interpolati on.—See lex aquilia, actio quasi 
institoria, peculium quasi castrense. 

Guameri-Chati, Indice* (1927) 73; idem. St Riecobono 1 
(1936) 735: Berger. ZSS 36 (1915) 186. 212, 220; Ricco- 
bono, Ser Ferrmi (Univ. Pavia) 1946, 54. 

Quasi contractus—quasi delictum. These terms, 
oiten used in modera literature, are not Roman. 
The Roman jurists speak oi quasi ex contractu (quasi 
ex delicto) nascitur obligatio, debere, teneri, obligari, 
which means an obligation arises. to be obligated, to 
owe “as ii from a cont ra ct (as if from a delict).” In 
these locutions quasi is to be connected with the verb, 
and not with contractus or delictum ( maleficium ). 
The Roman idea was that from certzin situations or 
doings obligations arise analogous to those which 
originate from contracts or wrongdoings; the jurists 
did not create a caiegory of “ahnost contracts” or 
“aimost wrongdoings.” 

Yiziox. La notior, de quasi-eontrat. These Bordeaux, 1912; 
Radin, Virginia Late Rev. 23 (1937) 241. 

Quasi possessio. See possessio turis. 

Riecobono. ZSS 34 (1913) 251; De Sario, SiCagl 29 
(1942) 155. 

Quasi ususfructus. An exceptional form of a usu- 
fruct of things which are consumed in use. Such 
things were generally not susceptible of ususfructus. 
The usufructuary is bound to retura the same quan- 
tity of things of the same quality. The term quasi 
ususfructus was coined in Justinian law. Ii a usui ruet 
of a complex of things was bequeathed and among 
them were consumable things (res quae usu consu¬ 
muntur), the usufruct was valid, according to a 
decree of the senate under Tiberius on the condition 
that security was given to the heir to the effeci that 
the same quanti ty of goods would be returaed after 
expiration of the usufruct.—D. 7.5.—See ususfruc¬ 
tus. 

Beanehet and Cellinet, DS 5. 613; Pampaloni. BIDR 19 
(1907) 95; P. Bomante. Corso 3 (1933) 86; Grosso, BIDR 
43 (1935) 237. 

Quattuorviri aediles (or quattuor viri i uri dicundo). 
A board of four ofRdals in Italian and prorindal 
citi es in coloni es and munidpalines appointed for ad¬ 
ministrative and judidal functi ons.—See duoviri i uri 
dicundo. 

De. Prete. NDI 10; Rcdolph, Stadt und Staat im rom. 
Italien, 1935. 87; E. Manni. Per la storia dei municipii, 
1947. 171; Degrassi, 4**i Lincti, Ser. 8. Vol. 2 (1950), 
281; Vhanghorf. Rdmiseke Kolonisation und Burgerreekts- 
pofitQe, Abk. Akad. Wiss. Masns 1951, no. 14, passim. 


Quattuorviri praefecti Capuam, Cumas. See viginti- 

SEXVTRI. 

Quattuorviri viis purgandis. See vigintisexviri. 

Querela inofficiosae donationis (dotis). A complaint 
made by an heir entitled to a legitima te share of the 
estate (see pars legitima, querela inofficiosi tes¬ 
tamenti), asking the resdssion of an excessive 
donati on which the testator made when stili alive 
with the purpose of diminishing the heiris legitimate 
share. See inofficiosus. The aedon ior resdtution 
of the gift was permissible against the donee and his 
heirs provided it was brought within five years. An 
analogous remedy was the querela inofficiosae dotis 
when the estate was diminished to the disadvantage 
of such an heir by an excessive dowry consdmted by 
the testator.—C. 3.29 ; 30. 

Dona tuti. St Riecobono 3 (1936) 427; H. Kruger, ZSS 
60 (1940) 83. 

Querela inoSciosae dotis. See the foregoing item. 

Querela inofficiosi testamenti. A complaint of an 
heir who would be legitimate in intestacy but who 
was omitted (see praeterire) or unjustly di sin- 
herited in the testatoris will (see exheredatio). 
The complaim was based on the ground that the 
testament was inofficiosum (= contra officium pieta¬ 
tis, see inofficiosus), the testaior having disregarded 
his natural duties towards his nearest reladves. If 
the plaindff succeeded in his querela, the whole testa- 
ment was dedared null ( testamentum rescissum) since 
it was assumed that the testator was not mentallv 
sound when he made his will (see color insaniae), 
and a succession in iniestacv took place. The querela 
inofficiosi testamenti could be brought by die de- 
scendants of the testator, or, when there were none, 
by ascendants; and later (from the time of Constan¬ 
tine) by consanguineous brothers and sisters in the 
absence of descendants and ascendants. The querela 
was exduded when the heir received through the 
iestator’s disposidon (a legacy or a donatio mortis 
causa) one-fourth of what he would have received as 
his share in intestacy ( quarta legitinuu partis). If 
the testator left less than a quarter of the legitima 
pars to the heir endtled to it, the latter had the right 
to sue for the compledon oi the pars legitima. Under 
this aedon he obtained what was missing up to the 
legitimate share ( actio ad supplendam legitimam 
which probably was available from the fourth century 
after Christ). Jusdnian reformed thoroughlv the 
querela and the aedon mentioned to the benefit of 
the heirs.—InsL 2.18; D. 52; C. 228; Nov. 115.— 

See CENTUMVIRI, SEPTEMVIRALE I UDI CIUM, PARS LE¬ 
GITIMA, BONORUM POSSESSIO CONTRA TABULAS. PER¬ 
SONA TURPIS, TESTAMENTUM MILITIS. 

DulL RE 17,1062 (i.r. Noterbreekt) ; De Crescenzio. XD1 
10, 1032; C Chabnm, Essoi sur la q. L t„ These Paris, 
1906; Bnigi Mil Fittmg 1 (1907) 113; Jobbe-DnreL ibid. 
♦37; idem. Mei Gerordm 1907, 355: idem. NRHD 31 
.1907) 753; Naber, Mn 34 (1906) 365. 40 (1912) 397; 
A. Sumar. Saggi romanistiei, 1919, 3; G. La Pira. Sue- 
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cessione testamentario intestata, 1930. 412; F. v. Woesi, 
Das rom. Erbrecht und die Erbonwarter, 1930, 207; E. 
Racz, Les rcstrictions a la liberti de tester en dr. rom., 
Tbese Neufchatel, 1934; Dona tuti. St Riccobono 3 (1936) 
427; H. Kruger, ZSS 57 (1937) 94; idem, Fschr Ko- 
schaker 2 (1939) 256; idem, BIDR 47 (1940) 63; Lavaggi, 
SDHI 5 (1939) 76; Nardi, ibid. 450; E. Renier. Sinde 
sur rkist. de la q. i. /- Liege, 1942; Siber, ZSS 65 (1947) 
25. 

Querela non numeratae pecuniae. The complaint of 
a debtor who had issued a promissory note in ad- 
vance and then did not receive the money which he 
had acknowledged to owe. Through the querela he 
might obtain the annulment of the note, ii he sued 
within a certain time (in Justinian law within two 
years). The querela is a counter-part to the ex¬ 
ceptio NON NUMERATAE PECUNIAE with which the 
defendant could oppose the plaindff when the larter 
sued ior payment.—C. 4.30. 

Collinet. Atti dei IV. Congr. Intem. di Papirologia, 1936, 
89; Kreller. St Riccobono 2 (1936) 2S5; H. Kriiger, ZSS 
58 (1938) 1; Arehi, Ser Ferrim (Univ. Paria) 1946. 702; 
Lemoue. St Solaxsi 1948. 470. 

Querella. See querela. 

Queri. To complain, to make a charge about a person 
to a magi strate (for instance. when a slave complains 
about bad treatment by his master, a patron about his 
freedman, or a ward or his relatives about a guard- 
ian). Queri is also used of all kinds of querelae (see 
the toregoing items) and of a complaint against an 
order oi a magistrate. 

Querimonia. A complaint made to a public omdal; 
an appeal rrotn the assignment of a public serrice (see 
munera). The term is used by the imperial chan- 
cery. 

Quid enim (tamen) si? \Vhat, however, ii? This 
rhetorical questio r. occurs otten in jurisde works as 
an introduedon to a case slightly different trom the 
case discussed immediately before. Same of these, 
and si mi lar, rhetorical quesdons may be of later origin 
(interpoladons) but certainiv not all of thexn. 
Gtarneri-Citati. Indice* (1927) 33. 75: G. Beseler. Beitrage 
ar Khtik 1 (1910) 61; Berter, KrVj 14 (1912) 434; Am- 
b resuto. RISC 1940, 18. 

Quidem. In phrases such as si quidem ... si vero 
(sin autem, quod si), this occurs in jurisde wridngs 
when two different legal siruadons are taken into 
consideradon: it . . . ; if, however. . . . Such jux- 
taposidons in dassical texts are branded with the 
suspidon of non-dassical origin; but tbey are not 
fully reliable as criteria of interpoladon. 

Gtarneri-Citati. Indice* (1927) 74. 

Quiescere. Actio quiescit = an aedon which tempo- 
rarily carmot be brought. In the language of the 
im pe ria l chancery quiescere frequenti v means to be- 
come vxrid. ind nd e nL 

Quilibet ex populo. Any Roman ddzen. In the so- 
called actiones populares and interdicta popu¬ 


laria any one of the Roman people might act as a 
plaindff. 

Quincunces usurae. Five per cent interest per annum 
(i.e., five-twelfths or usura centesima, 12 per cem). 
—See usurae centesimae. 

Quincunx. Five-twelfths of a whole (an as or an in- 
heritance, her.ee heres ex quincunce = an heir who 
receives s / l2 of the estate). 

Quindecimviri sacris fad u ndis. See duoviri sacris 
faciendis. They supervised the foreign cults in 
Rome. 

Bloch. DS 2. 428; Rose. OCD; M. W. Hoffmaan. 
AmJPhilol 1952. 

Quingenarium sacramentum. A sacramentum of 
500 asses; quinquagenarium sacramentum = a sacra¬ 
mentum of fifty asses.—See legis actio sacramento. 

Quinquaginta decisiones. Fitty consdtudons issued 
by Justinian arter the publicadon of the first Code 
aj>. 529 but before the start of the work on the 
Digest, i.e., during 529 and 530. Xo collecrion of 
these consdtudons, which seeminglv were separately 
published. is preserved.—See codex iustinianus. 
Jors, RE 4. 2275: Aiioil, SDI 4. 593; P. Krufer, Fg Bek- 
ker, Aus rom. und burgerlichem Redit, 1907: S. Di Man o. 
Le Q. D.. 1-2 (1899-1900); G. Rotondi. Seritti aiur. 1 
(1922) 227; P. Bonfante, BIDR 32 (1922) 278: Praifs- 
henn. ACDR Roma 1 (1934) 457. 

Quinquefascales. Govemors of imperial provinces 
(legati Augusti pro praetore), so-called because they 
were each assigned five lictor s (see lictores). —See 
LEGATI PROCONSULIS. 

Quinquennalis (quinquennalidus). A municxpal 
magistrate appointed for five years; he was also 
called quinquennalis perpetuus. —See magister col¬ 
legii, DUOVIRI QUINQUENNALES. 

R. Magoffen. The q., Johns Hopkins Univ. Stndies, Balb¬ 
ator*. 1913; Lanea. CIPkiloI 1931. 321 

Quinquevirale iudidum. See iudicium quinque¬ 
virale. 

Quinqueviri. A group of five ofndals who served as 
the nigfat pelice in Rome. 

Quinqueviri agris dandis assignandis. See trium¬ 
viri COLONIAE DEDUCENDAE. 

De Rugzien». DE 2. 430. 

Quirites. Tue earliest name for the Romans. Accord- 
ing to an explanadon given by Justinian (InsL 
1^2), the name originales from Quirinus, a sur- 
rtarrtf of Romulus, the legendary founder of Rome. 
—See rus Q uiri t ium , dominium ex i ure Quiri¬ 
tium, NUDUM rus QUIRITIUM. 

Severint. SDI 10; Kretsehmer, Clotta 10 (1920) 147. 

Quivis ex populo. See quilibet ex populo. 

Quodammodo. To some extern, to a certain degree 
This vague. r\i <a-ir term is used by the Byzandnes 
with predilecdon and is not rare in interpolated texts. 
It is not uskcown, however. in the dassical language 
and is applied by the jurist to underscore an analogy. 
Goarneri-Citari. Indice* (1927) 76. 
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Ramnes. One oi the three tribes (see tribus) into 
which the population of Rotne was divided at the time 
of the foundation of the cdty. The other two were 
Tities and Luceres. The namcs are probably o i 
Etruscae origin. 

Rosenberg, RE IA. 

Rapere. See rapina, raptus. 

Rapina. Robbery. Rapina was considered a forni of 
furtum (theft) committed with the use of violence 
(vis). Only movables (vi bona rapta) could be the 
object of rapina. Rapina was a private wrongdoing 
(delictum), prosecuted only at request of the person 
injured. under a praetorian, penal aedon, actio vi 
bonorum raptorum, which if brought within one year 
of the time of the robbery, could lead to the condem- 
nadon of the convicted defendant to a iour-fold value 
of the things stolen as a penalty to be paid to the 
plaintiff. Arter a year the condcmnation was only 
in simplum (see actiones in simplum). The con- 
demned robber was branded with infamy.—Inst. 4.2; 
D. 47.8; C. 9.34.—See interdictum de vi, turba. 
KleimeUer, RE IA; Lecrivain, DS 5; Brviello, ND1 10; 
E. Lery, Konkurrcnz der Aktionen 2, 1 (1922) 194. 

Raptor. See raptus. 

Raptus. The abduction of a vomas against the will 
o i her parents. The abductor (raptor) was punished 
with aeath from the time of Constantine, under whom 
raptus became a crimen publicum, and so was the 
woman fundi Jusdnian) wnen she had consented. 
Jusrinian’s enaconent (C. 9.13.1) extended the penal- 
des for raptus (death and seizure of property) on 
raptores of widows and nuns ( sanctimoniales). 

Eger, RE 1A; Lecrrvain, DS 4. 

Ratihabitio. (From ratum habere.) Ratification, ap- 
proval. Ratihabitio occurs when a person on whose 
behalf another had concluded a transacti on or accom- 
plished a legally important act (e.g., by appearing for 
him in court and defending his interests) without 
authorization, approved of what had been done for 
him. “ Ratihabitio is eqtiivalent to a mandate” (D. 
46.3.12.4). Hence, by his approval the principal 
partv (dominus negotii) assumed any liability which 
resulted from the act done in his favor.—D. 46.8; 
C. 574.—See negotiorum gestio, mandatum. 

C Bertolini. La ratifica degit etti piuridici, 1-2 (1889, 
1891); G. Bortolncd, R. mandato comparatur, 1916; Dona* 
tuti, AnPer 36 (1922); Arangio-Rniz, 11 mandato, 1949, 
197. 

Ratio. Reason, a ground, a modve, consideradon. 
Rationem habere alicuius rei = to take into consid¬ 
eradon. See ratio ruitis. Ratio in the wridngs of 
the Roman jurists is not a philosophical concept and 
has no uni ver sal value. It is invoked only where it 
seems opportune for a spedfic reason. Hence the 
saying: “It is impossible to give reasons for all that 
our ancestors laid down" (D. 1.3.20, Julian) and 


“therefore it should not be inquired into the reasons 
for what is being ordained (quae constituuntur), 
otherwise much that is secure would be undermined” 
(D. 1.371).—Another group of meanings of ratio is 
connected with rationes = an account book. Thus 
ratio may indicate an account, a calculation, a com- 
putation. See expendere ( ratio accepti et expensi). 
—Rationes refer to the complex of finandal matters 
of the emperor, of a public corporate body or of a 
private individual, and to its finanrial management.— 
See ACTIO DE RATIONIBUS DISTRAHENDIS, A RATIONI¬ 
BUS, CODEX RATIONUM DOMESTICARUM, REDDERE RA¬ 
TIONES, and the following items. 

Lccrivain, DS 4. 

Ratio accepti et expensi. See expendere. 

Ratio aequitatis. See aequitas. 

Rado Caesaris. Syn. with res privata Caesaris, ratio 
privata ( sc . Caesaris). —See patrimonium cassaris, 

PROCURATOR REI PRIVATAE. 

Ratio castrensis. A part of the administration of the 
imperial court, particularly concerned with the mili- 
tary treasury o i the emperor and his residences in 
the provinces. 

Ro*tow*ew, DE 3, 106; Lecrivam, DS 4, 812. 

'Ratio domus Augustae. The management of the 
finandal matters of the imperial palace.—See domus 

AUGUSTA. 

Ratio Falddiae. The deduedon (computadon) made 
with regard to a legacy according to the lex fal- 

CIDIA. 

Ratio (rationes) fisci. The finandal administration of 
the fise, fiscal funds (property). Syn. rationes im¬ 
perii. —See rationes. 

Ratio iuris. The reasonableness (radonality) of a legal 
provision, the logic of the law. The Roman jurists 
stress the ratio iuris as a means of interpretation of 
the law (ratio suadet, efficit, and the like). 

Ratio legis. The reason (ground) of a written law (a 
statute), the spirit to be drawn from the law kself 
(not from external elements), the purpose, the modve 
which inspired the promulgadon of a spedfic law, as, 
e.g., ratio legis Falddiae. —See ratio voconiana. 

Biondi, ND1 10; Gaudemet, RHD 17 (1938) 141. 

Ratio naturalis. See naturalis ratio, ius naturale. 

Ratio privata Caesaris (principis). See ratio Caesa¬ 
ris, RES PRIVATA CAESARIS. 

Ratio Voconiana. The motives which led to the issu- 
ance of the Lex Voconia. —See lex voconia. 

Kubler, ZSS 41 (1920) 24. 

Ratiocinator. A bookkeeper, an accountant. 

Ratiocinia. (In finandal administration.) Keeping 
accounts, concerning the finandal management of 
public insdtudons, works and buildings ( ratiodnia 
operum publicorum). —C. 8.12; 371. 

Rationalis. (Noun.) The title rationalis first appears 
in the third century after Christ for provindal pro- 
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curators and ior the head of the fise. Later, it bccamc 
more frequent, being used in both the fiscal adminis- 
tration and that oi the res privata of the emperor. 
Rationalis was substituted for the former magister 
and procurator (a rationibus ) and was afterwards 
replaced by a comes. Thus the rationalis summae rei 
(the chief of the fiscal administration) became be- 
tween ajj. 340 and 345 comes sacrarum largitionum 
and the rationalis privatae (rei) comes rei privatae. 
Both these high offidals had representatives also 
called rationales (summarum or rerum privatarum 
respectivelv) whose competence embraced the terri¬ 
to ry oi a dioecesis oi a provincia. The frequent 
changes in official tities in the postdassical bureau- 
cracy makes a pretise delimitation oi their compe¬ 
tence extremely difiicult.—D. 1.19.—See the folio w- 
ing item. 

Liebcnam, RE IA; Lecrivain, DS 4; O. Hirichield, Kais. 

Verwaltungsbeamt «* (1905) 34; E. Stria, Gesck. des spat- 

rom. Reiekes 1 (1928) 58. 

Rationes. Various branc h es of the imperial financial 
administradon. Some had local divisions (stationes) 
at important places. There were rationes metallorum 
(ior mines), rationes operum publicorum (ior public 
buildings and emerprises), rationes bibliothecarum 
(for libraries), etc. In ali these offices, functionaries 
called rationales iulfilled the tasks of accountants.— 
See A SATIONIBUS. 

Liebcnam. RE IA (s.v. ratio). 

Rationes. Account books oi a banker.—See argen- 

TASU, RATIO. 

Ratum habere. See ratihabitio. —C. 574. 

Ratus. Legally valid (e.g., ratum testamentum, lega¬ 
tum). Ant irritus. 

Raudusculum. A small rod oi bronze used during the 
performance of a mancipatio. The man who held 
the scale (libripens) handed over the raudusculum to 
the transferee who touched the scale with it, thereby 
indicadng that he acquired the object mancipated. 

Reatus. The state oi being accused in a criminal triaL 
—See REUS, ACCUSATIO, NOMEN RECIPERE, INSCRI¬ 
BERE. 

Eger, RE IA. 

Recedere. To withdraw, to retreat, to recede. "There 
is no doubt that with the consent of the persons who 
assu m ed reciproca* obligadons, one may withdraw 
from a sale, a lease and other simi lar obligadons pro- 
vided that everything remained unchanged” (D. 
2.14.58). 

Receptaculum aquae. See castellum. 

Receptator (receptor). One who hides a thief or who 
receives stolen goods to be concealed. He is subject 
to the same penaldes as the prindpal wrongdoer. 
Only hiding near reladves was punished more mildly. 
A man who received money or a part of the stolen 
things and dismissed the robber when he could have 


apprehended him, was himself treated as a receptor. 
—D. 47.16. 

Eger, RE IA; Humbert and Lecrivain, DS 4; Savicta. 
AG 55 (1895) 353; H. Balougditch, Complicite en iroit 
rom., These Montpellier, 1920, 83. 

Recepticia actio. See receptum argentarii. 

Recepticia dos. See nos recepticia. 

Recepticius servus. A term known only in literary 
(non juristic) sources and already a subject of con- 
troversy among the andent grammarians. It prob- 
ably indicated a slave who was retumed to the seller 
because oi physical or mental defects.—See redhi¬ 
bitio. 

De Senardens, TR 12 (1933) 390; Kornhardt, ZSS 58 
(1938) 162; Solani, SDHl 5 (1939) 222. 

Receptor. See receptator. 

Receptum. The term covers different transactions (see 
the following items) which have in common the sole 
point that they originated in so-called praetorian pacts 
(see pactum praetorium) recognized by, and en- 
forceable under, praetorian law. It is likely that the 
pertinent obligadons were assumed by the use of the 
word recipio (= “I accept”). 

KHngmutler, RE IA; Partsch, ZSS 29 (1908) 403. 

Receptum arbitrii. An agreement by which a person 
elected as arbitrator by the common consent of the 
parties involved in a dispute assumed the duty to 
settle their coatroversy by an arbitradon (arbitrium). 
—D. 4.8; C. 2.55.—See arbiter ex compromisso, 
compromissum. 

Wenger, RE IA; Lecrivain, DS 4; Frena. NDl 1L 

Receptum argentarii. A formless promi se to pay an- 
otheris debt (see constitutum debiti alieni) bv 
which a banker (argentarius) assumed the obligadon 
to pay a dient’s debt at a fixed date. The aedon 
against the banker to enforce payment = actio recep¬ 
ticia. Jusdnian abolished the aedon, primarily ior 
the reason that under it the banker was liable even' 
when the original obligadon was not valid. In Jus¬ 
tiniani law the receptum argentarii was subjected to 
the general (refonned) rules concerni ng the consti¬ 
tutum DEBITI ALIENI. 

Wenger, RE IA; Frena, NDl 11; Partscfa. ZSS 29 
(1908) 412; Platon, RHD 33 (1909) 157, 289; De Domi¬ 
nicis, APad 49 (1933) ; G. Astuti, St intono alia promessa 
dei pagamento 2 (II constituto), 1941, 282. 

Receptum est. See obtinuit, usus. 

Receptum nautae (cauponis, stabularii). An agree¬ 
ment by which a shipowner (the keeper of an itm or 
of a stable) assumed goods for transportadon or 
custody, with the addidon of a spedfic proviso salvum 
fore (recipere), i.e., that the things confided them 
will be safe. The responsibility of such persons was 
greater than in a simple locatio conductio. They 
were not liable for vis maior (shipwreck or a major 
assault of robbers which could not be resisted) but 
they had to make good damages or destruedon caused 
by themselves or their personnel and they were 
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answerable ii the goods were stolen. Inn-keepcrs 
were even responsible for any persons living per- 
manently in their inns. The extended responsibility 
o f those persons was established in the praetorian 
Edict with the justification that the “dishonesty (im¬ 
probitas) oi this kind of persons” required such 
measores (D. 9.4.3.1). 

Klingmuller, RE IA; Hnmbert and Lecmain, DS 4; 
Severim, KDI ; L. Lusignani. Responsabiliti per custodia, 
1 (1902): Schulz, GrZ 38 (1911) 41; H. Vincent. Res 
recepte, Tbese Moatpellier, 1920; P. Huvelin, Et d'kist. 
du droit commercial rom., 1929. 138: Partsch, ZSS 29 
(1928) 403; Bonolis, Scritti Zorli, 1929. 477; De Domini¬ 
cis, APad 49 (1933); CarrellL RDNav 4 (1928) 323; De 
Martmo, ibid. 201; De Robertis, AnBari 12 (1952). 

Recidere. To come back. to retum into a ionner legal 
situation, e,g., to the same patemal power (in potes¬ 
tatem) under which one had been previously. Re¬ 
cidere sometimes has the sense oi cadere, e.g., when 
said oi an inheritance = to come, to accrue to a 
person, to fall to a person’s share. 

Reciperatio (recuperatio). A treaty between Rome 
and another state under which redprocal protection 
of the dtizens oi one sute in the territory of the other 
was esublished, in particular in case oi iitigation ior 
the recovery of property. The judges in the perti¬ 
nent procedure were the reciperatores (recuperatores) 
who later might also iunction as judges in trials be¬ 
tween Roman citizens.—See recuperatores. 

VVengcr, RE IA; Lecrivain, DS 4; Severini, ,\'DI 11. 

Recipere. To receive (e.g., an inheriunce), to receive 
back what one has given, lent. or lost. Recipere 
means also to assume an obligation ior oneseli or 
ior another (as a suretv. see receptam argentarii). 
When syn. with excipere, recipere = to reserve a 
certain right or advantage ior oneseli on the occasion 
oi the transfer of property (e.g.. an easement, a 
usufruct). 

Wenger, RE IA; De Robertis, AnBari 12 (1952) 15. 

Recipere arbitrium. To assume the function of an 
arbitrator.—See receptum arbitrii. 

Recipere nomen. See accusatio. 

Recipere usu. See usureceptio. 

Recitare (recitatio). To redte, to rcad out in court 
(a wrinen testimony oi an absent wimess, any docu- 
ment), in the senate (an oratio principis) or in public 
(a proclamation of a magistrate). Recitatio sen¬ 
tentiae — the reading by the judge of the final judg- 
ment in a triaL In postdassical proceedings the judge 
had to rcad it from a written draft 

Recitatio testamenti. See apertura testamenti. 

Recludere. To shut up (in carcere = in a prison). 

Recognoscere. (With regard to written documents.) 
To examine the authentidty, to control the exaetness, 
of a copy by comparison with the original. The 
dause conhrming the fact that a copy was made in 
an office and its exaetness verified was: descriptum et 
recognitum factum (D. 102.5; 29.3.7). Recogno¬ 
scere was also used to indicate that the written text 


of a document agreed with the dicuted text. The 
acknowledgment of the authentidty oi a seal on a 
document = recognoscere signum (see signum). 
Recognovi = I have verified. 

Mommsen, Jur. Schrijten 2 (1905 ex 1892) 179; F. Prei- 
sigke. Die Inschrift von Skaptoparene (Schriften der veris- 
sensch. GeseUschaft in Strassburg 30, 1917) 26. 

Reconciliare matrimonium. See redintegrare. 

Reconductio. The renewal of a lease (locationem 
renovare). A Uat reconductio is assumed when the 
tenant holds the thing (immovable) rented alter the 
expiration of the first lease. Securities given for the 
original lease remain pledged for the iollowing one. 

Recte (rectius, rectissime). With these terms the 
jurists used to express their approval oi other jurists’ 
opinions (= correctly, rightlv). Sometimes Justinian 
and his compilers maniiested their approval of eariier 
legal norms in the same way.— Recte, when referring 
to the periormance of a legal act, indicates that it 
was accomplished in conformity with the law being 
in iorce, in particular, that the prescribed solemn 
iorms were observed. 

Guaracri-Citati, IndicP (1927) 77; Riccobono, ZSS 34 
(1913 ) 224. 

Rector provinciae. The govemor of a pro vince. The 
title is not used in juristic writings but is frequent in 
later imperial constitutions.—C. 1.40. 

Recuperatio. See reciperatio. 

Recuperatores. A court eomposed of at least three 
judges for avii trials in various matters (actio iniuria- 
rum, quaestiones status), acting under a somewhat 
accelerated procedure. Originally esublished in in- 
temational treaties, the court later became competent 
in disputes between Rornans and peregrines and be¬ 
tween Roman parties alone. The procedure was per 
formulas (see formula) and the recuperatores were 
private jurors acting as iudices in the second stage oi 
the trial (see in ture). Apparently there was no 
predse delimitation of thdr competence; according to 
a prevailing opinion the parties to the trial had the 
right of choice whether to put their dispute beiore 
recuperatores or before a single judge (unus iudex). 
Recuperatores also appears in post-interdictal trials. 
In postdassical law there is no trace of recuperatores. 
No mention of them occurs in Justinian’s legislation. 
—See ORATIO CLAUDII, VADIMONIUM RECUPERATORI¬ 
BUS SUPPOSITIS. 

P. F. Gtrard, Mil 2 (1923) 391; Wen ter, RE IA. 418; 
Bona, DE 4, 159; Poggi. Riv. iial. di dir. intemasionale 
privato 2 (1932)' 525; Wlassak, Judikationsbefehl, SbWien 
197, 4 (1921) 51, 131; M. Nicolau, Causa liberalis, 1933, 
52; M. Lemosse, Cognitio, 1944, 175; Y. Bongert, in Varia. 
Et. de dr. rom., Paris, 1952. 

Recuperatorium iudicium. A trial before the court 
of RECUPERATORES. 

Reddere. “Although the term reddere means to give 
back (to retum), it has, however, in itsdf the mean- 
ing of giving” (D. 50.16.94). Reddere = to pay back 
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a loan or whatever one owes to another; in a broader 
sense = dare. 

Reddere actionem (iudicium). When referring to the 
judidal acti vi ty of a magi st rate, syn. with dare 
ACTIONEM. 

Reddere interdictum. To issue an interdicti—See 
ixterdictum. 

Reddere iudicium. See dare actionem. 

Reddere ius. Indicates the jurisdictional acti vi ty of 
the praetor. 

Reddere pignus. To retum the pledge to the debtor 
when the debt was paid. Syn. restituere with regard 
to FIDUCIA. 

Kreller, ZSS 62 (1942) 170. 

Reddere rationes (rationem). To render an account 
of management of another’s affairs, and to pay the 
remainder to the person entitled to it. It was custo- 
mary to free a slave in a testament under the con- 
dition "si rationes reddiderit ' (= if he paid what 
remained over from the administration of the master’s 
business to the latter’s heir). 

Redemptor. (With references to taxes.) A tax- 
farmer ( redemptor vectigalium). Syn. conductor 

vectigalium, manceps, publicanus. 

Redemptor litium (causarum). One who buys credi¬ 
tore daixns against third persons. Transactions of 
this kind were made in the forrn of cessio, chiefiv bv 
speculatore who aequi red the claims at a low price 
in order to sue later the debtore for the whole. The 
lex anastasiana *(aj). 506) made such speculative 
activity unprontable. 

Severmi. NDI 11. 

Redemptor operis. A contra cto r. Syn. conductor 
operis. —See locatio conductio opexis faciendi. 
Humbert, DS 4. 

Redemptor vectigalium. See redemptor. 

Redemptus ab hoste. A prisoner of war who was 
redeemed from the enemy by a ransomer. The re- 
deemed prisoner was bound to repay the ransom and 
the ransomer had a lien on him until the debt was 
discharged by payment or by Services. During this 
time the redemptus had no ius postliminii (see post¬ 
liminium). In postdassical law the period of 
Service to the ransomer was limited to five yeare. 
If a slave was redeemed from the enemy not bv his 
master, the latter might regain him by repayment oi 
the amount to the ransomer.—D. 49.15; C. 8.50.— 
See captivus, vinculum pignoris. 

Pampaloni, BIDR 17 (1905) 125; Albertoni, Riv. di dir. 
mtemasionaU 17 (1925) 358, 500; Rotnaao. RISC 5 
(1930) 3; H. Kru*er, ZSS 51 (1930) 203 ; 52 (1931) 351; 
\V. Felfentriger, Antikes Litungsrteht, 1933. 95; G. 
Faiveley, R. a. h„ These Paris. 1942; Levy, ClPkilel 38 
(1943) 159 (= BIDR 55-56, 1951, Post-BeUom, 70). 

Redemptus suis nummis (sc. servus). A slave re¬ 
deemed irom his master by a third person, a hdudary, 
through payment of a sum of money. The money 
either came from the slave’s peculium or was given 


to the redeemer by a person who acted in the slave's 
interest (for instance, one to whom the slave promised 
Services in the future or repayment of the loan after 
manumission). The redeemer was obliged to free 
the slave but only a rescript of Marcus Aurelius and 
Verus entitled the slave to seek a remedy in court 
(in a cognitio extra ordinem) for emordng the 
manumission (D. 40.1.5 pr.). Syn. emptus suis 
nummis. 

Seuffert, Loskauf von Sklaven mit Utrem Celd, Fsckr Unio. 

Ciessen, 1907; W. W. Buckland, Law of slavery, 1908, 636. 

Redhibere. See the following item. 

Pezzana, RISC 88 (1951) 274. 

Redhibitio. The restitution of a purchased thing (e.g., 
a slave) to the seller because oi its essentia! defects, 
while the seller retum ed the price to the buyer. 
Such rescission of a sale was obtained by the buyer 
under the actio redhibitoria ; see emptio. The term 
redhibitio comes from redhibere = “to have the seller 
get back what he had before" (D. 21.1.1 pr.).—D. 
21 . 1 . 

Redigere. To bring a person (e.g., a slave) or a thing 
back into its former legal situation. 

Redigere pecuniam. To obtain money, to gain a 
pecuniary pro&t from a transaction. 

Redintegrare. To renew (syn. renovare. e.g.. a lease), 
to restore to integrity or to former legal status. 
Matrimonium redintegratum — a second marriage 
conduded between persons who had been married to 
each other and divorced. Syn. reconciliare. Sudi a 
marriage abolished a pending actio rerum amotarum 
oi the husband against the wiie. 

Reditus. Income, proceeds; often syn. with jructus. 
—Reditus civilis = revenues of the state from taxes, 
etc.—C. 1170. 

Redundare. To devolve (e.g., a risk, liability. charges. 
losses) irom one person to another. 

Referendarius. See regerendarius. 

Referre. To enter (in public records, in census lists. 
in account books). In juristic writings referre is 
used to introduce a atation or a literal quotation 
from another jurist’s work (A’ refert hoc, apud 
Labeonem relatum est [ refertur] Sabinum existi¬ 
masse = it is related by Labeo that Sabinus' opinion 
was, and the like). Referre is also used when a 
jurist relates the contents of an imperial rescript or 
senatusconsulti 

Referre. (In judidal mattere.) To make a report in 
postdassical procedure to a higher judge or to the 
emperor on substantial drcumstances of the matter 
in dispute.—D. 49.1; C. 7.61. 

Referre iusiurandum. See iusiurandum necessa¬ 
rium. 

Refert. It is of importance. Multum ( maxime) refert 
= it is of great (greatest) importance. Ant. nihil 
(parvi) refert = it does not matter. The locutions 
.are used by the jurists to stress (or exdude) the 



671 


VOL. 43, n. 2. 1953] ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


importance oi a iactual or legal dement in the 
dedsion oi a case. 

Reficere. To restore an injured thing to its former 
condition. See interdicta de reficiendo. Repair- 
ing ( reficere ) a building is considered a kind oi 
aedificare; accordingly, it is exposed to a protesta- 
tion by a neighbor (see operis novi nuntiatio) in 
the sanae way as a new building. 

Reficere testamentum. To make a new testament 

Refragari To be opposed to, to be contrary to, to be 
a hindrance. The term is applied to legal acts or 
opinions which are contrary to a law, to ratio iuris, 
to auctoritas iuris. 

Seckel in Heumann‘s Handlexihon', 1907, 499; Bcrger. 

KrVj 14 (1912) 436; Guarneri-Citati, Indice' (1927) 77. 

Refuga. A runaway, one who escaped from prison or 
custody. 

Refundere. To repay, to reimburse, to reiund (ex¬ 
penses, proceeds lost). 

Refutatio (refutare). In later civil procedure a 
written reiutation by one party to a trial of the 
appeal made by the adversary. The refutatio was 
sent to the emperor’s court either in an appeal pro¬ 
cedure or together with the lower judge’s consultatio 
(relatio) by which the emperor was requested ior 
an opinion in a spedne case; see consultatio. In 
the latter instance both parties could oppose the 
judge’s statement by written presentations preces 
refutatoriae, libelli refutatorii. 

Regens exercitum. A military commander. "His 
duty was not only to order military disdpline but also 
to observe it” (D. 49.16.12 pr.). He was forbidden 
to use a soldier for his private Service or ior his ad- 
vantage (hunting or fishing). 

Regens provinciam. See xectoe provinciae. 

Regere fines. To draw the boundaries between two 
neighboring lands.—See actio finium regundorum. 

Reger en darius (referendarius). An auxiliary offidal 
in the office oi a praefectus praetorio, dux, or 
other high offidal in the pro vinces. In Justiniani 
times there were several referendarii palatii = offidals 
oi the imperial court charged with tasks of a more 
confidential nature. Their iunedons were established 
in Justiniani Nov. 10. 

Regesta. A collection (register, list) of imperial enact- 
ments or other offidal documents oi lasting importance 
(regesta officii). The institution was introduced in 
the later Empire. 

Regia (sc. domus). The kingi house. In historical 
times regia was the offidal building in which the 
pontifex maximus had his office. The pontiffs gath- 
ered there for their meetings and solemn religious 
ceremonies. 

Rosenberg, RE IA. 

Regia lex. See lex regia. 

Regiae leges. See leges regiae. 


Regimen morum. The control and supervision oi 
public morals. The regimen morum was a domain 
of the censor s’ activity; see censores. They exer- 
dsed this control when selecting worthy persons ior 
the senate (see lectio senatus) or when exdud- 
ing from that body those senators whose moral liie 
was blemished (see senatu movere). The censors 
had to qualify certain persons as unfit for public 
Service by the nota censoria which branded them 
with ignominy for the current five-year period (lus¬ 
trum). Syn. cura morum. 

Regio. A temtory oi an indefinite extent, a locality. 
—See consuetudo regionis, tractus. 

Regiones Italiae. Eleven administrative districts into 
which Italy was divided probably by Augustus, simul- 
taneously with the division of Rome into fourteen 
regions; see regiones urbis romae. There were no 
changes in this administrative organization until 
Constantine. 

R. Thomsen, The Itelic regioni from Augustus to the Lom- 
bard mvasion. Copenhagen, 1947; ▼. Gerlcan, Bonuer Jahr - 
bucher 149 (1949). 

Regiones iuridicorum. See iuaiDia, dioecesis ur¬ 
bica. 

Regiones urbis Romae. The first division of the dty 
of Rome into four districts (regiones or tribus ur¬ 
banae) is attributed to the king Servius Tullius. 
Augustus divided Rome into fourteen administrative 
regiones, each under the supervision of a magi strate 
(praetor, tribune, aedil). Under Hadrian each regio 
had two curatores urbis Romae who by the end of 
the second century were called procuratores regionum. 
In the regional organization established by Augustus, 
the regiones were subdivided into vici, each of which 
was under the control of four magistri vicorum (vico- 
magistri). —See vigiles, regiones italiae. 

GrafJunder, RE IA, 480; Thedcnat, DS 4; Richmand, 
OCD. 

Regius. Either connected with the kings of the period 
of Roman kingship or with the emperors of the 
Empire. Similarly regnare (= to reign) refers both 
to the kings and the emperors.—See lex regia, 
LEGES REGIAE. 

Regnum. Kingship, govemment by kings. Regnum 
reiers to the earliest period of Rorae’s history, from 
the foundation of Rome (753 b.c.) until the con- 
sritution of the RepubHc (the beginning of the sixth 
century b.c.) See rex. In a broader sense regnum 
= sovereignty. Regnum refers also to foreign king- 
doms (regnum alienum). 

Fuste! de Coulaoges, DS 4, 824; Westrup. Archwes d‘hist. 
du droit oriental 4 (1949) 85; Coli, SDHI 17 (1951) 2. 

Regradare (regradatio). To regrade an offidal in 
rank, in particular one in the emperor’s Service 
(domestici) for a longer unjustified absence from 
office. 

Regressus. (From regredi.) A recourse, making use 
oi a legal remedy (a suit), in particular ior recovery 
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of damages (e.g., in [or ad] venditorem in a case of 
eviction, ad mandatorem = for the reimbursement of 
expenses). 

Regula (iuris), An abstract legal prindple of a more 
general nature whether originating in jurisprudence 
or in an imperial enactment. “A rule is that which 
briefly expounds a matter” (rem breviter enarrat, 
D. 50.17.1). The legal rules are concise formula- 
tions drawn from the law which is in force; “the 
law is not derived from rules (regulae) but a rule 
is derived from the existing law” (D. ibtd.). There- 
fore the rule itself does not create law. Syn. (in 
the language of imperial constitutions) norma (not 
used by dassical jurists). The legal maxims set up 
in earlier law were at times criridzed by the dassical 
jurists inasmuch as they were no longer applicable 
to the devdoped economic relations and necessities 
oi everyday legal Iife. The final title of the Digest 
(D. 50.17), entitled “on various rules of the andent 
law” contains a collection of legal rules of the ius 
antiquum. Some of them are a repetition ot texts 
inserted in former tities of the Digest; many of them 
drawn out from the context in which they were ex- 
pressed in the original juristic wridngs, were thus 
made applicable as general rules although originally 
they referred only to spedfic situations. Other legal 
rules of dassical origin are to be found in the Digest 
beyond the title 50.17, but some of them were limited 
in their general application through words like ple¬ 
rumque (= often), interdum (= somedmes), inserted 
by the compilers.—See canon, norma, definitio, 
the following items and some legal rules quoted under 
nemo, etc. 

Riccobono. NDI 11; Leonhard. RE 1A; Pringshrim. Ftehr 
Lenti 1921, 244; Brogi, St Del Vecckio 1 (1930) 38; 
Stella-Maianca, Ree Geny 2 (1934) 91; Arangio-Ruiz, 
La regie de droit doiu rantiquiti classique, Egypte Con¬ 
temporatur, 1938; Wenger, Canon, SbWien 220, 1 (1942) 
47; Riccobono, Ser Ferrini (Unir. Paria, 1946) 22; G. 
Nocera. lue publicum (DJL14J8), Rome, 1946; Berger, 
ACIVer 2 (1951) 193 (=S«m 9 (19511 42). 

Regula Catoniana. (Also sententia Catoniana.) A 
rule concerning legades. “A legacy which would 
have been void ii the testator died at the time of 
making the testament, is invalid whenever he shall 
have died" (D. 347.1 pr.). This rule, whose author 
was one of the two Catones (see cato), was in later 
dassical law not fully valid.—D. 347. 

Ferrini, NDI 2; 1143; Clerici. AG 77 (1906) 441; G. 
Borgna, Origine e fondamento dello r. C., 1909; Cirala, 
StSen 31 (1915) 21; J. Lambert, La rigle Catonienne, 
Thbe Lyoo, 1925; Appleton, TR 11 (1931-32) 19; B. 
Biondi, Successione testamentaria, 1943, 416. 

Regulae. A type of juristic writing. Under this title 
collections of rules were written by Neratius, Pom¬ 
ponius, Gaius, Scaevola, Mardan, and Modestinus; 
Ulpian and Paul wrote even two compilations of 
Regulae. Excerpts from juristic collections of “rules” 
show, however, a picture different from the title 


50.17 of the Digest, De regulis iuris (see regula). 
The texts in the collections oi Regulae are by far not 
so condsely formulated as generally regulae were. 
Berger, RE 10, 1174. 

Regulae Ulpiani. See ulpiaxus, tituli ex corpoke 

ULPIANI. 

Regulariter. Regularly, normally. Regulariter de¬ 
finire = to establish in the form of a rule. 

Rei vindicatio. An action which served for the pro- 
tecdon of quiritary ownership. Under this action 
the owner of a thing sued the possessor oi his thing 
for its recovery. The victorious plaintiff regained 
possession of the object daimed. If the defendant 
denied the plaintiff’s ownership, the plaintiff had to 
prove the acqtiisition of it under the rules of the ius 
civile from its previous quiritary owner. Sudi prooi 
might be difficult in certain drctimstances and, ii so, 
the plaintiff could avoid it by using another action, 
actio pubuciana in xem, in which he had only to 
prove that, before having been deprived of the pos¬ 
session of the thing in dispute, he possessed it under 
conditions which normally led to usucaption (in con¬ 
dicione usucapiendi). The deiendant, when defeated, 
had to retum the thing cum sua causa (see causa), 
i.e., with all that the plaintiff would have had if the 
thing were delivered at the time of the litis contes¬ 
tatio (proceeds, fructus) and was liable for damages 
done to the thing after the litis contestatio. The 
liability of the defendam for fructus and damages in 
the period before litis contestatio depended upon 
whether he hdd the thing in good faith (in the beliei 
to be its owner) or in bad faith; see possessos bonae 
fidei. If the defendant retused to deliver the thing 
daimed, the plaintiff could estimate under oath 
(iuramentum in litem) the value which the actual 
restimtion represented to him (litis aestimatio). The 
deiendant was adjudicated to pav the sum but he 
retained the thing. Only Justinian admitted an exe- 
cution on the thing itself, which was periormed with 
the assistance of public officials (manu militabi).— 
D. 6.1; C. 3.32; 72 8.—See actiones in personam, 
actiones arbitrariae, legis actio sacramento, 

EXHIBERE, IUS TOLLENDI, IMPENSAE, QUANTI EA RES 
EST, LITIS AESTIMATIO, AGERE PER SPONSIONEM. FOR¬ 
MULA PETITORIA, LAUDARE AUCTOREM, POSSESSOR 
FICTUS, DOLO DESINERE POSSIDERE. INTERDICTUM 
QUEM FUNDUM, DUCI VEL FERRI IUBERE. ADPREHEX- 
DERE, LITI SE OFFERRE, HEREDITATIS PETITIO, RESTI¬ 
TUERE, UNUS CASUS. 

Leonhard, RE IA; Beauchet, DS 4; Cuq. DS 5. 902; 
Sternheim. NDI 11; Berger, OCD (s.v. vindicatio) ; H. 
Siber, PassitAegitimation bei der r. v„ 1907): Last, GrZ 
36 (1909) 433; Lenel, GrZ 37 (1910) 515; Maria. Et 
Girard 2 (1913) 223; Betti, FU 1915, 321; idem. Rend 
Lomb 48 (1915) 503; E. Abgarowicz. Essai sur Ia preme 
dans la r. v.. These Paris. 1916: Herdlitczlca, ZSS 49 
(1929) 274; Kaser, ZSS 51 (1931) 92; idem. Restituere 
ais Prosessgegenstand, 1932; idem, Eigentum und Bestia, 
1943 (possim); idem. Das attron i. ius, 1949 (passim); 
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Levy-Bruhl, RHD 11 (1932) 205 (= Qutlques probi emes, 
1934. 95); Dull, ZSS 54 (1934) 101; Seno, RHD 15 
(1936) 401; F. Thonnann, Der doppelte Ursprung der 
mancipatio, 1943, 29. 

Rei vindicatio utilis. A rei vindicatio extended to 
cases lying bevond its norma 1 applicability. Some oi 
these cases were introduced by praetorian jurisdic- 
tion. some by imperial legislav.cn oi a later period. 
A rei vindicatio utilis was granted, for instance, when 
the action concemed a thing not identical with that 
which the owner originally possessed, e.g., a garment 
that had been made by the deiendant from the plain- 
riff’s wool, or a picture painted on the plaintifTs 
tablet.—See specificatio. 

Cuq. DS 5. 904; Mancaleoni, StSas 1 (1900) 11; v. Mayr, 
ZSS 26 26 (1906) 83; Borrolncd, BIDR 33 (1923) 151; 
F. Pringibdm. Kauf mit jremdem Geld, 1916, 123. 

Reicere. See reiectio. 

Reiectio civitatis. Giving up Roman dtizenship 
through the acquisition of the dtizenship oi another 
state. 

Reiectio iudicis. Rejection oi a judge. A party to a 
avii trial had the rigfat to reject a judge who was 
inacceptable to him for personal reasons. See al¬ 
bum iudicum. sortitio. Rejection was also per- 
mitted in criminal trials in the procedure through 
quaestiones. It was executed by the accuser and 
the accused, each having the right to reject the same 
number. In the year 59 b.c., a Lex Vatinia settled 
the rules for the rejection procedure. 

Liebeoam, RE IA, 514; Steinwenter. RE 9, 2467; Momai- 
MR. Rom. Strafrecht, 1899, 214; G. Rotondi. Leges publicae 
populi R„ 1912, 391; Sage, AmJPhilol 39 (1918) 367; 
Gclzer, Hermes 63 (1928) 113. 

Reiectio militia. Dismissal from military Service as 
a punishment ior a minor military offense. Syn. 
exauctorare. 

Reicere rem. To throw away a thing. Syn. relin¬ 
quere, derelinquere. —See derelictio. 

Relatio. (From referre.) See referre. 

Relatio. In avii procedure of the later Empire, see 
consultatio. —D. 49.1; C. 7.61. 

Le uiva in. DS 4. 

Relatio. In the senate ( referre ad senatum), a report 
made by the magistrate, who convoked the senate, to 
the gathered senators conceming the subject matter 
which had to be discussed and voted on. 
0'Brien-Moore, RE Suppi. 6. 707, 768. 

Relatio criminis. The bringing in oi a counter- 
accusation by the accused against the accuser in a 
c ri minal trial. Such a manoeuver did not impede 
the proceedings. 

Relatum est. See referre. 

Relegare pecuniam. To order one’s banker (argen¬ 
tarius) to make a payment from one’s deposit. Syn. 
delegare ab argentario. 

Laum. RE SnppL 4, 77. 

Relegatio. The expulsion of a dtizen ordered dther 
by an administrative act of a magistrate or by judg- 


ment in a criminal trial. In the latter case the 
relegatio was sometimes combined with additional 
punishments, such as confiscation of the whole or of 
a parKof the property oi the condemned person, loss 
of Roman dtizenship, confinement in a certain place. 
A milder form of relegatio was the exdusion of the 
wrongdoer from residence in a spedfied territory. 
Illidi return was punished with death penalty.—D. 
4822.—See exilium, deportatio. 

Kleinfeller, RE IA; Berger, OCD; J. L. Stracba David- 
son, Problems of R. criminal law, 2 (1912) 64; E. Levy, 
Rom. Kapitalstrafe, 1931, 30; U. Brasicllo. Repressione 
penole, 1937, 279; Zmigryder-Konopka, NRH 16 (1939) 
307. 

Relegatio dotis. Leaving on the part oi the testator 
the amount oi the dowry to the person to whom he 
had to restore it in the event oi a dissolutio» of his 
marriage. 

Relevare. To relieve a person irom his duties, obliga 
tions or charges. 

Religio. "When used with reierence to public offidals, 
judges, ete . consdentiousness, scrupulousness in the 
fulffllment oi offidal duties. 

Kobbert. RE IA; idem. De verborum religio atque religi¬ 
osus usu, Kdnigsberg, 1910; W. Fowler, The Latin history 
of the word r.. Transactione of the third interii. Cougress 
for the History of Religion, 2 (Oxford, 1908). 

Religiosus. See locus religiosus, res religiosae. 
In the constitutions of the Christian emperors religio¬ 
sus (and religiosissimus) is used of ecclesiastical per- 
sons (bishops) and institutions (churches, ceme- 
teries). 

Relinquere (rem). Syn. derelinquere. —See dere¬ 
lictio. 

Relinquere. In the law of succession. to leave. Reiers 
dther to the person (relinquere heredem = to leave 
an hdr) who aher the death of another is his hrir 
(dther instituted in his testament or by intestacy), 
or to an inheritance (relinquere hereditatem), a 
legacy (relinquere legatum, fideicommissum) or free- 
dom (relinquere libertatem). 

Reliquatio. (From reliquari.) An unpaid remnant 
of a debt—See reliquum, residuum. 

Reliquator. A person in arrears who owes a part oi 
his debt. A person who owed the fise or a munid- 
pality some money from the xnanagement of public 
matters was exduded irom honorinc po si tions until 
he repaid the rest. This mcasure did not applv to 
those who were debtors through private transactions 
with the fise or muniapalities. 

Reliquator vectigalium. A tax-farmer who owed the 
fise a part of the rent. He was not adnritted to a 
new lease until he had fully discharged his debt. 

Reliquum (reliqua). The balance one owes to a pri¬ 
vate person or a public body (tax-arrears). 

Relocatio (relocare). A renewal of a lease or a hire 
(see RECoNDUcno) . Relocatio operis = hiring an¬ 
other to finish a work which the first contractor tailed 
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to complete by the day fbced. — See locatio con¬ 
ductio. 

Remancipatio (remancipare). A re transfer of a 
thing through mancipatio to the person from whom 
one acquired it by mancipatio, or to a third person. 
Remancipatio also was the retransfer of a son through 
mancipatio to his father from whom the transferor 
had acquired him through mancipatio and had held 
him as persona in mancipio (see mancipium ).—See 

EMANCIPATIO, DIVORTIUM, COEMPTIO FIDUCIAE CAUSA. 
Kaser, ZSS 67 (1950) 492. 

Remansor. See emansor. 

Remedi um. Legal procedural measures introduced by 
praetorian law, senatusconsulta or imperial legisla- 
tion, such as actio, interdictum, exceptio, restitutio 
in integrum, appellatio, etc. 

Guaraeri-Citati, Indicf (1927) 78. 

Remissio. See rem utere. 

Remissi o mercedis. A reduction of the rent, granted 
to the lessee of a Iand in the case of a lean crop 
( sterilitas ). The abatement could be conceded with 
the condi tion that it would be made good if next 
year’s crop was abundant. 

Remissio operis novi nuntiationis. See operis novi 

NUNTIATIO. 

Berger, RE 9, 1671; 17, 573; idem, IURA 1 (1950) 106; 
117. 

Remittere. Sotnetimes syn. with mittere, permittere. 
— See the following items, remissio. 

Remittere. With reference to wrongdoings and crimi- 
nal offenses, to forgive, to condone ( remittere crimen, 
dolum, iniuriam). — See remittere poenam. 

Remittere actionem. To renounce an action; also to 
reno unce an exception ( remittere exceptionem) or a 
servitude ( remittere servitutem). 

Remittere causam (cognitionem). To assign, to allot 
a dvil or criminal case to a judicial magi strate (a 
praetor, a provindal governor, a praefectus) or to 
transfer a case to the imperial court. 

Remittere condicionem. To release a benefidary of 
a testamen: from the necessity of fulfilling a condi- 
tion imposed in the will. — See condicio turpis, con¬ 
dicio IURISIURANDI. 

Remittere debitum (obligationem). To release a 
person from an obfigation. 

Remittere pignus. To release a pledge ( pignus) given 
to a creditor by the debtor.—C. 8.25. 

Remittere poenam (multam). To remit a penalty (a 
fine). 

Remotio suspecti tutoris. See tutor suspectus. 

Removere. To remove a senator from the senate (see 
movere senatu), to remove a guardian from the 
administration of his ward’s property because of negli- 
gence or incapacity (see tutor suspectus). Remo¬ 
vere officio — to remove a public offidal from office 
(propter neglegentiam = because of negligence in ful- 
fillment of his duties). Removere is also applied to 
the denial of a right of succession (to an inheritance 


or legacy). In judicial proceedings removere = to 
exclude from acting in court ( postulatio ). 

Remunerare. To give a reward to a person for a 
Service gratuitouslv rendered. To give such a re¬ 
ward is a kind of liberality since it is not a fulfUlment 
of a legal duty and not even of an obligatio naturalis, 
the only motive being to r e co m pense another for a 
meritorious periormance to which he was not obii- 
gated to do. 

P. Tissbal Les donatione remuncratoirre en dr. rom., 1925. 

Remuneratio. See remunerare. The noun occurs in 
later imperial constimtions. Remuneratio sacra = a 
remunera tion (liberality) by the emperor. 

Renovare locationem. See relocatio, re conductio. 
Syn. locare ex integro. 

Renuntiare. To renounce (a right, a privilege, an 
inheritance or a legacy, a legal remedy such as an 
action, a querela).—Renuntiare is often syn. with 
denuntiare. 

Renuntiare mandatum. A unilateral withdrawal of 
a mandatary from the mandate. It was admissible 
only at a time when the mandator notified of the with¬ 
drawal could manage the matter himself or by an¬ 
other mandatary. 

V. Arangio-Ruiz, I! mandato, 1949, 136. 

Renuntiare societatem. See societas. 

Sola», /oro 2 (1951) 152. 

Renuntiatio. (In military law.) Treason. A person 
(a soldier or a avilian) who betrayed to an enemy 
important military information ( renuntiatio consilio¬ 
rum) was punished with death (by crematio). —See 

PRODITOR. 

Renuntiatio. (In public law. ) The announcement 
of the names of the magistrates elected by the comitia. 
From that moment the magistrate was considered 
designatus; see magistratus designati. 

KUflgmuller, RE IA. 

Renuntiatio legis. An offidal announcement that a 
statute was deexeed by a popular assembly (comitia). 
After the renuntiatio an intercessio ( protestati on, 
veto) was no longer admissible. 

KUngmuller, RE IA. 

Reparatio temporum. In late postdassical procedure. 
A plaintiff who did not appear in court before the 
end of a four-months’ period after denuntiatio 
litis lost the case. He could, however, obtain a 
restoradon of the tenn and permission to appear in 
court at a later date if his non-appeaiance was ex- 
cusabie.—C. 7.63. 

Renuntiator. See proditor. 

Repellere. In dvil trials the verb is used of excepdons 
entered by the defendant against the plaintifFs daim 
which, when successful. effected the loss of the case 
by the plaintiff (see exceptio). When used of a 
magisterial dedsion, repellere denotes that a peti- 
doneris rlaim was denied. Somedmes repellere = 
renuntiare, repudiare (= to refuse the acceptance oi 
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an inheritance or legacy).—See -vim vi repellere 
licet. 

Repertorium. See inventarium. 

Repetere (repetitio). To claim back, to redaim what 
one gave to another (e.g., paying an indebitum). 
"What one received as his property, cannot be daimed 
back” (D. 12.6.44).—See condictiones. 

Repetere accusationem. To renew an accusation 
against the same person and for the same crime. A 
renewed accusation by the same accuser occurred 
when the judidal magi strate concemed with the 
matter died or retired from office while the trial 
was stili pending. A new accuser could repetere 
accusationem when the nrst accuser died or with- 
drew his accusation. Syn. repetere reum. 

Repetere actionem. To sue a second time for the 
same claim. Such repetiticn was generally exduded 
according to the rule bis de eadem re ne sit actio; 
see bis idem exigere. The defendant could oppose 
the plaintiff with the exceptio rei iudicatae, when the 
matter had been dedded by a judgment, or the ex¬ 
ceptio rei in iudicium deductae, when the aedon 
under which the claim was brought to court, had 
been conducted until litis contestatio. Only when 
the first trial was interrupted before litis contestatio, 
a repetere actionem was admissible. 

Repetere reum. See repet e re accusationem. 

Repetita die. To refer a claim to a former date, to. 
antedate, to campute according to an earlier date. 

Repetita praelectio. See editio secunda. 

Repetitio. See repetere. 

Repetitio rerum. In intemadonal reladons. The for- 
mal dedaration of war by the jetiales had to be pre- 
ceded by repetitio rerum, i.e., a demand for redress 
of the injury inflicted.—See clarigatio. 

C Philippscm, The inlrm. law and custom of ancient 
Cretee and Rome 2 (1911) 331. 

Repetundae. Literally the term indicates things (res) 
or money ( pecuniae ) which could be daimed back 
(repetere) by the person who gave them to an offidal 
person (a magi strate, a provindal governor) under 
extortion as a bribe. Hence crimen repetundarum 
— the crime of extortion. A series of Republican 
statutes irom the Lex Calpurnia (149 b.c.) to the 
Lex Julia (by Caesar, 59 B.C.) dealt with repetundae; 
the last statute was stili in Jusdnian’s legisladon the 
foundation of the penal repression of extorti on. Jur- 
isprudence and imperial legisladon contributed to the 
devdopment of the concept of repetundae to be pun- 
ished under the statute. According to later legisladon 
any person who “exerdsing a magistracy, a power 
(potestas), a curatorship (curatio), an embassy, or 
any other public office, charge or ministry accepted 
money” (D. 48.11.1 pr.) was liable under the statute. 
The Lex Iulia dedared guilty of repetundae a judge 
who took a bribe for rendering (or not rendering) a 
judgment. a witness for refraining from testimony, 


even a senator who received money for expressing a 
certam opinion in the senate. Sons of nffirials were 
also guilty of repetundae when taking money with the 
understanding that they would infiuence the acti vi ty 
of their fathers. Manifold misdemeanors of ofndals 
and persons not embraced by the deffnidon quoted 
above (which in its general formularios may contain 
non-dassical dements) were subject to the penalties 
for crimen repetundarum. Originally the giver could 
claim the recovery oi the sum he paid under extor¬ 
riori ; later, he could claim a double or fourfold 
amount, within a year after redrement of the offidal 
from Service. In extreme instanccs, seirure of the 
whole property of the condemned person took place. 
Persons who had a share in the bribe money (ad quos 
pecunia pervenit) were liable as welL A person con¬ 
demned for repetundae could not obtain a magistracy 
or membership in the senate; he would not be a wit¬ 
ness or representadve of another in court, or function 
as a judge. More drasde infraedons were punished 
with exile. Penalties became more and more severe 
in the course of time. The Lex Acilia (of 123 b.c.) 
contained detailed provisions conceraing the proce- 
dure in trial for extorti on.—D. 48.11; C. 9.27.—For 
the statutes on repetundae: see lex acilia, Cal¬ 
purnia. CORNELIA, IULIA, SERVILIA; see also SENA¬ 
TUSCONSULTUM CLAUDIANUM, CONCUSSIO. 

Kleinfeller, RE 1A; Lecrivain. DS 4; Bcrger. OCD; idem, 
RE 12, 2390; R. O. Jolliffe, Phases of corrupHon m Roman 
administrati -n in the last half eentury of the R. Re public, 
Oiicaffo, 1919; Blum, Revue gen. de droit 46 (1922) 197; 
v. Preaerstein, ZSS 48 (1928) 505; J. P. Balsdon, History 
of the extortion court at Rome, PBritSR 14 (1938); F. 
De Visscher. Les idits d’Auguste decouverts i Cyrene, 
1940, 138; Sherwin-Whhe, PBritSR 17 (1949) 5; idem, 
JRS 42 (1952) 43; Headersots, JRS 41 (1951) 71. 

Repignerare. To redeem a thing given as a pledge 
(pignus) to a creditor by paying the debL 

Replicatio. An exception (see exceptio) opposed by 
the plaindff to an exception of the defendant. 
Through replicatio the plaindff rejects what the de¬ 
fendant^ exception asserted. To a replicatio the 
defendant may again reply by an exception called 
duplicatio by Gaius, once triplicatio by Uljnan. An 
example of a replicatio is as follows: if the defendant 
opposed to the claim of the plaindff the exceptio pacti 
de non petendo, i.e., that the plaintiff had agreed not 
to sue the defendant in court. the plaintiff might op¬ 
pose a replicatio to the effect that by a later agreement 
(pactum) the first had been annulled or limited to 
a certain time.—Inst. 4.14. 

Leonhard, RE IA. 

Replicatio legis Cinciae. See replicatio, lex cincia. 
• If a donor daimed back the thing he had given as a 
gift, as contrary to the provisions of the Lex Cincia, 
and the donee opposed an exception that the thing 
had been donated and delivered (exceptio rei donatae 
et traditae) and therefore could not be daimed back, 
the donor might reply by replicatio legis Cinciae, to 
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the effect that the ownership of the thing donated was 
not acquired by the donee, e.g., because the thing, a 
res mancipi, was conveyed through traditio, and not 
by mancipatio, which was necessary for the transfer 
of ownership of the thing donated. 

Reposcere. To claim a thing which had to be returned 
to the daimant, e.g. t a deposit or a thing given as a 

PRECARIUM or COMMODATUM. 

Repraesentare. To pay, to perform an obligation, 
which is owed on a condidon or at a fixed date, before 
the condidon is materialized or before the due dme. 
Commodum repraesentationis — the profit a creditor 
has in such a case, when the debtor pays the debt in 
advance before it is due.—In a more general sense 
repraesentare = praestare, solvere, reddere (post- 
dassical use). 

Scfanorr v. Carolsield. Fsekr Koschaktr 1 (1939) 103. 

Reprehendere (reprehensio). To blame, to reprove, 
to find fault with a person. 

Reprehensa Mucii capita. (Also endtled Notata 
Mucii.) A collecdon oi cridcal notes written by the 
jurist s es vius sulticius aurus on the work oi his 
predecessor Quintus Mucius Scaevola, see mucics. 

Reprobare. To disapprove, to reject (another’s opin- 
ion). Ant PROBARE. 

Reprobus. False, forged. Reproba pecunia (reprobi 
nummi) = false money (coins). Syn. adulterinus. 
“Pavment made with bad money does not discharge 
the payer" (D. 13J24.1). 

Repromissio. (From repromittere.) A kind of cau¬ 
tio by which a debtor promises through stipulatio the 
performance of an already exisdng obligadon or of 
an obligadon not suable under the law. 

Repromissio secundum mancipium. A sdpuladon by 
which the seller of a thing guarantees the buyer 
against eviction.—See evictio, satisdatio secundum 
mancipium. 

Repudiare. To refuse to accept. to reject. The most 
trequent use of die verb is with reference to acquisi- 
dons to be made under a testamentary disposidon (an 
inheritance. a legacy) or under the law (on intestacy) 
from another’s estate.—C 6.19; 31.—For repudiare 
matr imoni um, uxorem , see REPUDIUM. —In proce- 
dural language repudiare = to reject (an appeal). 

Repudiatio hereditatis (bonorum possessionis). See 

REPUDIARE. 

H. Kruger, ZSS 64 (19441 394. 

Repudium. A unilatersi breaking up of a be tro t ha l; 
see sponsalia. The tenn refers also to die dissolu- 
don of a marriage exisring made by one of the 
spouses either by an oral declaradon before witsesses. 
by a letter. or through the i nte nnediary of a mes- 
s enger {per nuntium'* who transmitted to die other 
party d» wish that die marriage be solred ( mittere , 
remittere repudium, or The actual inter- 

rupdon of ccm mon liring as husbond and wiie had 
to aceompany sudi dedaradons. The wri t t en form 


[trans. amer, mu soc. 

(libellus repudii) became mandatory in the later 
Empire. A repudium ex iusta causa caused pecuniary 
losses (the loss of the dowry or nupdal denadons) to 
the party whose bad be ha vior jusdfied the divorce. 
The term repudium occurs also in cases of a divorce 
of the spouses.—D. 24 2; C. 5.17.—See divortium. 

Klingmuller, RE IA; E. L ery, Hergang der rom. Eke- 
scheidung, 1925, 55; Sola iri. BIDR 34 (1925) 312: Ba- 
sanoff. St Riccobono 3 (1936) 175. 

Reputare (reputatio). To calculate, to compute. in 
particular to take into account the counterclaims of 
the debtor. Syn. computare, imputare. —C. 2.47. 

Requirere. To inquire after, to search for somebody 
(e.g., a runaway slave) or anything (e^., a stoien 
thing), to investigate. A particular applicarion of 
the term occurs with reference to persons absent 
(fugidves) against whom a crimina! trial was to be 
insdtuted, the so-called requirendi (the searched for 
ones). Their nam es were publidy announced in 
posters and their property was seized unless they 
appeared in court within a year from the public 
summons.—D. 48.17; G 9.40. 

Res. Used in the jurisdc language in various senses; 
it applies to both corporeal things and incorporeal. 
abstract conceptions. See res corpor ales . For the 
division of things, see the items below.—D. 1.8; InsL 
2.1.— Res (in sing.) also refers to the endre property 
of a person (see ex re alicuius adquirere, in rem 
versio) and in this sense it is syn. with bona, patri¬ 
monium. Res is often syn. with hereditas. The 
use of the term res by the jurists ranges from the 
most general meaning oi “everything that exists” (in 
rerum natura, in rebus humanis esse) to spedfic ob- 
jects. An interpretadve rule by Ulpian says: “die 
term res comprises both causae (legal reladons, 
judidal matters, see causa) and iura (rights),” D. 
50.1623. The indusion of the vague term causae 
renders this saying likewise indefinite. With refer¬ 
ence to judidal trials, res means both the object of 
die contr ov er s y (see quanti ea res est, qua de re 
agitur) and the Hdgadon itself; see res iudicata. 
res in rcmcruM deducta, actus rerum. In the 
law of contracts res indicares the physical delivery of 
a thing to another person which was the dedsive 
eiement in the so-called nui co ntr ac ts (contractus re 
factus, obligatio re contracta, re contrahere, see con¬ 
tractus). —See obligare rem. 

Leoeiarc. RE IA- BeRnefaet DS 4; S. Di Mano. Le cote 
e i sirisi tuBe sose, 1922; Grasso. St Betta 1 (1939) 33: 
G. ScberiDo, Lessom. U eos* 1, 1945; KnUer, ZSS 66 
(1948) 572. 

Res amotae. See actio rerum amotarum, reten¬ 
tiones DOTALES. 

Res capitalis. See causa capitalis. 

Res c astr e n ses. Things belonging to a peculium 
castrense ; also things used by a soldier during his 
military Service. 
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Res communes. Things belonging to two or more 
owners (co-owners, co-heirs) as a common property. 
—See communio, actio communi dividundo.— C. 
4.52; 8.20. 

Res communes omnium. Things which “by namral 
law are the common property oi all men” (D. 1.82 
pr., 1), such as air, flowing water, the sea and its 
shores, etc. They could not be appropriated by a 
private individuaL—See res pubucae, aer, aqua 
PROFLUENS. MARE, LITUS. 

Pernice. Fp Dentur g, 1900; Debray. Reo. gener ole de 
droit 45 (1921) 1; Branca, AnTr 12 (1941) ; G. Lombardi, 
Rieerehe in lema di tue gentium, 1946, 90. 

Res corporales. Physical things which “by their nature 
can be touched” (D. 1.8.1.1). Ant. res incorporales. 
Naber. RStDIt 13 (1940) 379; Ville?-. RHD 25 (1946-47) 
209; Pfiuger, ZSS 65 (1947) 339; Monier, RHD 26 
(1948) 374 ; idem. St Solassi 1948, 360; Albanese, AnPal 
20 (1949) 232. 

Res cottidianae. The title of a work (in seven books) 
ascrToed ro the jurist Gaius, “the everyday legal 
maners." It is oi a rather elementary nature. The 
authentidty of the work which appears in the sources 
also under'the title "Aurea" (= Golden words, rules) 
is not beyond doubt. 

Aranei o-Rui=, St Bonfante 1 (1929) 495; Albertario, St udi 
3 (1936) 95; Felgemrager, Symb Frib Lenel, 1931, 365 
(BibL) ; Di Mano. BIDR 51-52 (1948) 1. 

Res creditae. Things (money) given as a loan.—D. 
12.1; C. 4.1.—See credere, mutuum. 

Res cuius (quarum) commercium non est. Gen- 
erally in literature called by the non-Roman term res 
extra commercium = things which cannot be the 
object oi exchange or oi anv legal commerdal trans- 
action between private individuals, such as RES di¬ 
vini IURIS, RES COMMUNES OMNIUM. —See COMMER¬ 
CIUM. 

Scherillo. loe. eit. 29; G. Longo, St Bonfante 3, 1930; 
Biondi. St Rieeobono 4, 1936; W. G. Vegting, Domoine 
publie et res extra e. (Alphen a. d. Rijn, 1950); Kaser. 
St Arangio-Rui's 2 (1952) 161. 

Res derelictae. See derelictio. 

Res divini iuris. Things under divine law, as res 
religiosae, sacrae, sanctae. They are not nego- 
riable and exduded irom any legal transaction. Ant. 
RES HUMANI IURIS. 

Scherillo. loe. eit. 40; ArchL SDHI 3 (1937) 5. 

Res dominica. The private property of the emperor. 
C. 728; 11.67.—See res privata caesaris. 

Res dubiae. Doubtiul legal questions arising from am- 
biguous expressions used, e.g., by a testator in his 
last will. In such cases, broadly discus sed in D. 34.5, 
“always preference should be given to the more 
benevolent (benign. libera!, benigniora) interpreta- 
tion” (D. 50.1726). The solution should be in iavor 
of the act and avoid its annulment 

Berger, ACIVer 2 (1951) 187 (= Sem 9 [19511 36). 

Res extra commercium. See res eurus commercium 


Res extra patrimonium (nostrum). Things which 
cannot be in private ownership (see res publicae, 
res communes omnium), nor the object oi any legal 
transaction between private individuals; see res cuius 
COMMERCIUM non est. Ant. res in patrimonio 
nostro = ali things not expressly exduded from pri¬ 
vate ownership. 

Scherillo, loe. eit. 29; Branca, AnTr 12 (1941). 

Res facti. A matter of fact, a factual situation. Syn. 
quaestio facti, est facti. Ant. res iuris = a matter 
of law. 

Res familiaris. Private property, patrimony. 

Res fiscales. Things belonging to the fise (fiscus). 
“They are in some way private property of the em¬ 
peror” (D. 43.82.9).—C 10.4. 

Vusalli, StSen XXV (1908) 232 (= St ghtridiei 2 [19391 
5). 

Res furtivae. Things taken by theft (furtum) from 
the owner or from whoever holds them in his name. 
They could not be acquired by usucapio either by 
the thief himself or by any one who got them from 
him, according to a nile of the Twelve Tables, and 
a later statute, the lex atinia. Syn. res subreptae; 
in earlier times the stolen thing was called also fur¬ 
tum. —See usucapio. 

Berger, RE 12, 2331; r. Lubtow, Fsehr Sehulz 1 (1951) 
263. 

Res gestae divi Augusti. An autobiographv of the 
emperor Augustus, written in the last months of his 
life (finished probably in aj>. 13). It contains a 
record of the emperor’s achievements, politica) and 
miiitary. The original, written in Latin was read 
after his death in a solemn session of the senate; 
Greek translations were made and sent to Greek- 
speaking provinces where they were engraved on 
bronze tablets and set up publidy. Extensive irag- 
ments in both languages are known (see monumen¬ 
tum ancyranum). Augustus presents himself in 
this “ Index rerum a se gestarum ” (= a register of 
things achieved by himself) as a head of the state 
who governed it, authorized and supported by the 
confidence of the senate and of the people.—See 
auctoritas principis. 

Momigliano. OCD ; J. Gage, R. g. d. A., Paris. 1935; 
Arangio-Rniz. SDHI 5 (1939) 570; Volkmann. Bursians 
Jakresberiehte uber die Fortsehritte der klass. Altertums- 
wissensehaft, SuppL 276 (1942, BibL); Stadler. ZSS 62 
(1942) 120 (Bibi.); A eia Divi Augusti 1 (Regia Aca¬ 
demia Italico, Rotae, 1945) ; P. De Frandsci, Arcana im¬ 
perii 3. 1 (1948) 220; E. Scfadnbauer, SbWien 224. 2 
(1946) ; Levi, Rmsta di filologia, 1947, 209; A Guarino, 
R. g. d. A., Testo, tradusione e commento, 1947; Pugliese 
Carratelli, Imp. Caesar Augustus. Index rerum o se gesta¬ 
rum, 1947; Chii ver, Augustus and the Roman Constitution, 
Historia 1 (Baden-Baden, 1951) 408. 

Res hereditariae. Things belonging to an inheritance 
hereditas. Syn. corpora hereditaria. Together, all 
res hereditariae of one e state are also called uni¬ 
versitas {bonorum). Res hereditariae are consid- 
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ered as belonging to no one until sotneone qualifies 
as hrir (heres). 

Res hominum. See res privatae. 

Res hostiles. Things belonging to an enemy of the 
Roman state, see hostis. If at the outbreak of war 
they are on Roman soil, they become property of the 
occupanti, and not public property (res publicae). 
—See occupatio rerum hostilium. 

Res humani iuris. All things which are not res divini 
turis. They are govemed by human law. The dis¬ 
tincti on between res humani iuris and res divini 
imus is the main division of things (summa divisio 
rerum). Res humani iuris are either public (res 
publicae) or private property (res privatae). 
Branca. AnTr 12. 1941. 

Res immobiles. Immovables: land (fundus) and 
buildings (aedes, aedificia). Syn. res soli, or res 
quae solo continentur (s which consist in land). 
Ant. res mobiles. As early as the Twelve Tables, 
a differentiation was introduced with regard to the 
acquisition through usucapio, and the interdicta! 
protection was built up on the distinction b e tw e e n 
res immobiles and res mobiles. The distinction ac- 
quired pardcular importance in Justinian’s law when 
the division of things into res mancipi and res nec 
mancipi became insignificnnt. 

Schfllcr. ACDR. Rome 2, 1935; K ubi er, St Bonfante 3. 
1930: Naber, RStDlt 14. 1941; Di Marro, BIDR 49-50 
(1948) 236. 

Res in iudicium deducta. A judidal controversv 
which after the joinder of issue (litis contestatio) 
passed to the second stage of the trial. before the 
private judge ( iudex ). The defendant is protected 
against a reiterated claim in the same matter by an 
excepti on that the claim has already been the object 
of a trial (exceptio rei in iudicium deductae). This 
exception is similar to the exceptio rei iudicatae. 
The difference is that the latter could be applied 
when a judgment has already been rendered.—See 
LITIS CONTESTATIO. 

M. Kaser, Restituere ais Proassgegenstand, 1932. 

Res in publico usu. Things belonging to the state, 
the use of which is allowed to all people, as streets, 
theatres. 

W. & Vcfhn(. Domame public et res extra c om m e r cium 
(Alphen a. d. Rijn. 1950) 52; H. Ver- Das Erbbaureckt, 
19Sa 72. 

Res in patrimonio nostro. See res extra patri¬ 
monium. 

Res incorporales. Things "which carmot be touched. 
such as those consisting in rights, e.g.. an inheritance, 
a nsufrucL obligations" (D. 1.8.1.1), immaterial 
things. Anu res corporales. —InsL 22. 

Res integra. See integer. 

Res indicata. “A co uti overs y which was conduded by 
the judgment of a judge" (D. 42.1.1). Res indicata 
creat es a new lega! situation b e twe en the parties to 
the trial thus fltdshed and "is considered as truth" 


(pro veritate accipitur, D. 1.5_25 ). The sources speak 
of an auctoritas (authority, validity, legal power) rei 
iudicatae, whereas auctoritas rerum similiter indica¬ 
tarum (= authority of identical judgments) is re- 
ferred to as reflecting the judidal pracdce of courts 
constantly ( perpetuo) manifested through identical 
judgments in similar legal controversies (D. 1-3-38). 
Justinian ordered (C. 7.45.13) that "judgments 
should be rendered not according to precedents (ex¬ 
empla) but in conformity with the laws.”—D. 42.1; 
C. 7.52.—See i udi catum. 

Esmein, Mei Geranii» 1907, 229; Wein. Fschr Wach 2 
(1913); E. Betti. Limiti soggettivi delta casa radicata, 
1922; Guameri-Citati. BIDR 33 (1924) 204; DaoviUier. 
Iniuria indicis, Recueil Acad. Legisl. Toulouse 13 (1937) 
147; Jolowicz, BIDR 46 (1939) 394; Vaxny, BIDR 47 
(1940) 108 ; Siber, ZSS 65 (1947) L 

Res iuris. See res factl 

Res litigiosa. The object of a pending suit after litis 
contestatio. Its alienation was void and so was its 
dedicadon to a god in order to make it a res sacra. 
The defendant holding the thing was protected against 
any claim by a third person through an exception 
(exceptio rei litigiosae). —D. 44.6; C. 8.36. 

Gradenwitz, ZSS 53 (1933) 409. 

Res lucrativae. Things which one acquired without 
any compensarion. ex causa lucrativa (e-g., an 
inheritance, a legacy, a donadon). Such things were 
in later law charged with a spedal tax, descriptio. — 
C. 10.36. 

Res mancipi. Things the ownership of which is trans- 
ferable only by the solexnn act of mancipatio (hence 
the name) or by in Iuxe cessio. Res mancipi in- 
duded buildings and land on Italian soil, rusdc (not 
urban) servi rudes connected with such land, slaves. 
and farm animals of draft and burden, such as "oxen, 
horses, mules, asses" (Gaius, InsL 1.120). AU 
these things and rights (servitudes) re pr e s e nt ed the 
highest value in a primidve rural economy, and the 
wealth of a Roman peasant consisted primarily in 
them. The disdnedon lost its importance m the later 
Empire; oflidally it was not abolished undl Justinian 
who destroyed its basic idea by abrogadng the re- 
quirements of solemn formalides in the transfer of 
ownership of res mancipi. AnL res nec mancipi. — 
See mancipatio. 

Mircfci. AS 85 (1921) ; Bonfante. Ser giwridici 3 (1918) ; 
De Vtsschcr. SDHI 2 (1936) 263 (= Xce-.eSes Studes, 
1949, 236); Ferrabino. SDHI 3 (1937); Corni RH 1937. 
555; Oerid. Ecottomia e fina»sa di Roma 1 (1943) 311: 
Hennakz Tcjero, AH DE 16 (1945) 290. 

Res Tnil?»nr4< Military matters, legal rnles coo cerni ng 
soldiers and their legal situadon, military HisfiplmA 
gnH organiaadon, pardcularly military pesal law. 
S ev era ! jurists 'Tammtenus, Ardas Menander, 
Macer, and Pani) w r c te monographs on militarv 
law.—D. 49.16; C12J5(36). 

Res mobiles. Movables. Syn. mobuia. AnL bes im¬ 
mobiles. res soli. The disdnedon is of im p o rt a nce 
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in various institutions oi Roman private law and 
procedure (possessio, usucapio, mancipatio, dos, 
interdicta, etc.). A spedal category of res mobiles 
(syn. res moventes, moventia ) consists of res se 
MOVENTES. 

Res nec mancipi. See res mancipi. 

a S agri. ATot 1936; Solazzi, ACNSR (Z Cangr.) 1931; 
Tejero, AH DE 16 (1945) 290. 

Res nullius. Things bdonging to nobody. He who 
takes possession of them (occupatio) acquires own- 
ership bv this very act provided that they are ac- 
cessible to private ownership since some res nullius, 
such as res divini imus, are excluded from h.—See 
hereditas iacens, furtum, sertos sine domino. 
Riccobono, XD1 11. 

Res nummariae. See nummarius. 

Res peculiares. Things belonging to the peculium of 
a siave or a filius familias, or affairs connected with 
the management of a peculium.—See peculium. 

Res praesentes. See hypotheca omnium bonorum. 

Res principalis. See principalis. 

Res privata Caesaris (principis). The purely private 
property oi the emperor. From the time of Septimius 
Severus it was neatly separately from the patrimo¬ 
nium caesaris. Syn. ratio privata. 

Lidxaaro. RE IA: Lecrivain. DS 3, 961; L. Mitteis, Rom. 
Privotrccht 1 (1908) 358; Haijje, Histoire dc Ic justice 
seign&riah 1. Les domaines des Empereurs, 1927. 

Res privatae. Private property, things “belonging to 
individuals" (D. 1.8.1 pr.). Syn. res hominum, anL 

RES PUBLICAE. 

Res propria. See res sua. 

Res publica (respublica). The term eorresponds in 
a certain mcasure to the modem conception oi the 
State, but is not synonymous with it. It comprises 
the sum of the rights and interests of the Roman 
people, populus Romanus, understood as a whole. 
Therefore it often means simply the Roman people 
and is separate from the emperor, the Roman empire, 
the fise as well as from other public bodies such as 
municipia, or coloniae which are sometimes also 
called res publicae, but different irom the Roman 
one. The meaning oi res publica is particularlv mani- 
iest when the sources speak oi Services rendered to 
the res publica, oi holding a high office in the res 
publica or of a man’s being absent in the interest or 
for the benefit of the res publica (rei publicae causa 
abesse) which saved him from detrimental conse- 
quences his absence might otherwise bring him.—See 
ABSENTIA, senatusconsultum' ultimum, int eres t 

ALICUIUS. 

Roienberg, RE IA; R. Starlc. R. p„ Diss. Tubingen, 1937; 
Lombardi. AC 126 (1941) 200; idem, Rieerche in terna di 
ius oentium. 1946, 49; De Frandsci, SDHI 10 (1944) 150; 
Guarino, R1DA 1 (1948) 95; Nocera, AnPer 58 (1948) 5. 

Res publicae. Public property, such as theatres, mar- 
ket places, rivers, harbors, etc. Publicum is ali that 
“belongs to the Roman people” (D. 50.16.15). 


Therefore the res publicae may be used by every one, 
e.g., fishing in public rivers; see flumina. On the 
contrary res communes omnium were not consid- 
ered property of the Roman people although their 
use was accessible to ali ritizens.—D. 50.8; C. 11.31. 
Vassalii, StSen 25* (1908) =St putridici 2 (1939); G. 
Scherillo, Lesioni. Lt eose 1 (1945) 89; G. Lombardi, 
Rieerche tn terna di ius gentium, 1946, 49; Branca. AnTr 
12 (1941) 78; idem. St Redenti 1 (1951) 179. 

Res pupillares. The propertv (the affairs) of a ward 
{pupHlus).—-D. 2 79-, C. 5.37. 

Res quae pondere numero mensurave constant. 
Things which are weighed, counted or measured, such 
as wine, oil, grain, coined money, etc. \\*hen given 
in loan, the debtor returas things of the same kind, 
and not the same things in specie. —See mutuum. 
Brassloff, Wiener Studien 36 (1919) 348; Savagnone, 
BIDR 55-56 (1952) 18. 

Res quae usu consumuntur. Things the nonnal use 
of which consists in full or partial consumpti on. Such 
things, as e^., arrides of food, cannot be the object 
of transactions in which the restitution oi the things 
given in use is involved, as usus, ususfructus, com¬ 
modatum. —D. 7.5.—See quasi ususfructus. 

Res religiosae. Things “dedicated to the gods of lower 
regions” (diis Manibus, Gaius InsL 2.4), such as 
tombs or burial grounds. They bdong to the cate¬ 
gory of res Dm.Ni iuris. A piece of land being in 
private ownership became locus religiosus when the 
owner or another person acring with his perarission, 
buried a human body in it. A burial b}' an unau- 
thorized person did not render the soil religiosus. 
With the perarission of the pontiffs, the owner could 
remove the corpse, and had a praetorian action against 
the wrongdoer ior damages. Res religiosae could not 
be the object of a legal transacrion. The owner who 
legally made a res religiosa of his land, especially 
when the funeral of the deceased person was his duty, 
had no ownership on the place, but he acquired a 
spedal right on the grave, ius sepulcri, which im¬ 
pii ed various duties, such as taking care of the tomb, 
observing sepulcral cult, sacrifices, and the right to 
bury other dead there ( ius mortuum inferendi).— 
D. 117; C. 3.44.—See sacrilegium. 

Leonhard, RE IA (s.r. religiosa ); Tootain. DS 4; C 
Fadda, St. e questioni di dir. 1 (1910); Cuq, RHD 9 
(1930) 383; G. Scherillo, Lesioni. Le eose 1 (1945) 48. 

Res sacrae. Sacred things, i.e., consecraied to the gods 
in heaven by virtue oi a statute “through the authority 
of the Roman people, by a decree of the Senate” 
(Gaius, InsL 2.4; 5), or by the Emperor. They 
belong to the res divini iuris. In Jusrinian’s law 
res sacrae were also gifts "duly dedicated to the Serv¬ 
ice of God” (Inst. 2.1^).—See sacrilegium. 

A. Galante, Condisione giuridiea dette eose sacre, 1903; 
G. Hertling, Konsekration und r. s.. Diss. Munchen, 1911; 
Brassloff, Studien sur rom. Rcehtsgesch., 1925; G. Scherillo, 
Lesioni. Le eose 1 (1945) 40. 
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Res sanctae. Hallowed things, such as dty walls and 
gates. Any wrong done to thcm was punished by 
death.—See res divini ictus. 

Res se (sese, per se) moventes (or moventia). 
Things moving by themselves, such as slaves and 
animals. This type oi things (mentioned first in the 
fifth century) was added to the twofold classification: 
XES IMMOBILES and SES MOBILES. 

Res singulae (singulares). Single, individual things, 
not composed of several things, but made up as a 
whole from one substance ( corpus quod uno spiritu 
continetur). Ant. corpus ex cohaerentibus, a com¬ 
plex oi things, such as an inheritance (hereditas), 
the whole propertv oi a person (bona). 

Bianco. XDl 4, 571 {s.v. cos* semplici). 

Res soli. See res mobiles. 

Res sua (propria). One was excluded from certain 
activities in afrairs oi one’s own. e.g. t from being 
judge (see iudex in re propria) or witness (see 
testis in re propria), or from giving consent as a 
guardian to his ward’s transaction when his own 
interests were involved. The affairs of one’s father, 
wife, children, and freedmen were also considered 
res sua. Syn. causa propria. —See cognitor in rem 

SUAM. PROCURATOR IN REM SUAM. 

Gonnet, RHD 16 (1957) 196. 

Res subreptae. See res furtivae, lex atinia. 

Berger, RE 12, 2531. 

Res turpis. Syn. turpis causa. —See condictio ob 

TURPEM CAUSAM. 

F. Schwarz, Die Grandlage der condictio, 1952, 169. 

Res universitatis. Things belonging to a corporate 
body, primarily of public law as civitates, municipia. 
Res universitatis include, e.g. f theatres and stadia. 

Res uxoria. Dowry.—See dos. 

Res vi possessae. Things taken by iorce from the 
owner or from whoever possessed them for him. 
They were barred from usucapio to the same extent 
as stolen things (res furtivae). —See lex iulia et 

PLAUTIA, VIS LEX ATINIA. 

Berger, RE SuppL 7. 405. 

Resarcire. To restore, to make good (losses, dam- 
ages). Syn. sarcire. 

Rescindere (rescissio). To annui, to make void. to 
repeaL The verb applies to judidal judgments (sen¬ 
tentiae), agreements between private persons, legal 
effects resulting from certain situations (e.g., usu¬ 
capio), wills, etc., annulled either by law, a magis- 
terial order, a judidal judgment or another remedy 
(e.g., in integrum restitutio) at request of a person 
interested in the resdssion.—D. 49.8; C. 7.50. 

HeUnann, ZSS 24 (1903) 94. 

Rescindere venditionem. To annui a sale.—D. 18.5; 
C. 4.44.—See emptio venditio, redhibitio. 

Rescindere usucapionem. See actio rescissoria, 
usucapio. 

Rescissio. See rescindere. 


Rescissoria actio. See actio rescissoria. 

Rescribere. To answer by writing. The verb is used 
both of written answers given by jurists to questions 
on which they were asked for an opinion (see re¬ 
sponsa prudentium) and of written answers (ded- 
sions) of the emperors (see rescripta principum). 

Rescripta principum. Written answers given by the 
emperor to queries of offidals ( relatio, consultatio, 
suggestio) or to pedtions of private persons ( preces, 
libellus, supplicatio). The rescripts were issued 
either on the petirion itself in the form of a sub¬ 
scriptio or in a separate letter (epistulae prin¬ 
cipum). A rescript expressed the emperor’s opinion 
upon a legal quesdon or a dedsion in a spedfic case. 
It oiten gave rise to a legal innovadon when the 
emperor’s view introduced a new legal rule which. 
although in prinaple binding only in the case for 
which it was issued, neverthdess, because it emanated 
from the emperor’s authority, easily could acquire a 
general binding iorce. In particular, when a spedhc 
rule was repeatedly expressed by vario us emperors 
(phrases like imperatores saepe rescripserunt, saepe 
[, saepissime ] rescriptum est, and the like. occur fre- 
quently in jurisde wridngs), it became law in fact 
For the development oi a spedal proceeding in crvil 
matters by imperial rescript, see consultatio.— C 
123.—See constitutiones princtpum, legitimatio 
per rescriptum principis, uber libellorum re¬ 
scriptorum. 

fQingmuIler, RE IA. 1668; Cuq, DS 4, 952; Leerivain. 
DS 4; Berger. OCD; Wacken. Hermes 53 (1920) 1; 
Sickle ClPhilot 23 (1928) 270; W. Fdgentrager, Antii es 
Losvngsrecht, 1933, 3; F. ▼. Schwind. Zur Frage der 
Publikation. 1940. 167; De Robertb. AnBari 4 (1941) 
281; L. Vina AnCot 1 (1947) 320; De Dominici». / desti- 
notari dei reseritti imperiali, Aim. Untv. Pe r rar a 8, parte 3 
(1950 ); VVolff, ZSS 69 (1952) 128. 

Rescriptio, rescriptum. See the foregoing item. 

Rescriptum Domitiani de medicis. (On physidans.) 
See edictum vespasiani. 

Residua (residuae pecuniae). Sums embezzled by 
public offidals. The lex iulia peculatus contained 
some spedfic provisions conceming residua, hence 
the statute was named also Lex Iulia de residuis .— 
D. 48.13.—See peculatus. 

Acta Divi Angusti 1 (Rome, 1945) 165. 

Residuum. A remainder. The noun refers in par¬ 
ticular to the sum which remained due because the 
amount obtained by a creditor from the sale of his 
debtoris pledge (pignus, hypotheca) did not cover 
the whole sum owed.—See hyperocha. 

Manigk, RE 20. 1257. 

Resignare. To unseal a document, primarily a sealed 
testament either for the offidal opening (see aper¬ 
tura testamenti) or by a private person for pur- 
poses of a forgery. Illegal removing the seals from 
a testament was punished under the Lex Cornelia 
de falsis. —See falsum. 
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Resistere. To oppose, to resist. The term is pri- 
marilv used of physical resistance to another’s iorce 
(vis) in self-detense. 

Resolvere. To annui, to resdnd a transaction either 
bv mutual consent of both contracting parties ( con¬ 
trario consensu) or, in spedfic arcumstances, by a 
unilateral act of one of the persons involved. Resolvi 
to be resdnded, to become void (e.g., a mandate, 
mandatum, by the death of one party). 

Resolvi sub condicione. A conditional transaction or 
testamentary disposition became null through the iul- 
fillment of the condition ii the act had contained a 
clause providing for its resdssion in the event oi 
nxlnllment. 

Respicere. To take into consideration, to have regard 
to. The jurists used the verb in calling attention to 
spetinc points which were decisive for the juristic 
evaluation of the case under discussion. 

Respondere. See responsa prudentium, ius respon¬ 
dendi. PROPONERE. 

Responsa. A type of juristic writing. The jurists 
used to publish their answers (see responsa pru¬ 
dentium ) in collections entitled Responsa. We know 
oi responsa of Labeo, Sabinus, Neratius, Marcellus. 
Scaevola, Papinian, Paul, Ulpian, and some other 
jurists. The adaptation of the original responsa for 
publication reouired sometimes the addition of spe- 
cific argumentation. particularly when opinions oi 
other jurists were being rejected. Some jurists dealt 
with the cases, on which they had given opinions 
(responsa) as respondent lawyers. in other works, 
such as Quaestiones, or Digesta (Celsus, Julian, Mar¬ 
cellus) and vice versa, they inserted some real or 
fictitious cases they discussed as teachers in the works 
published as Responsa. 

Berger, RE 10, 1173. 

Responsa pontificum. Opinions of the pontiffs on 
questions concerning sacral law, in particular, whether 
an intended sacral act was admissible or an act al- 
readv performed was legal. Responsa pontificum 
were given also at the request of magistrates. 

F. Schulz, History of R. legal Science, 1946. 16. 

Responsa prudentium. Oral or written answers 
(opinions) given by the jurists when they were 
queried by persons involved in a legal controversy 
or in litigati on. Responsa were given also to magis¬ 
trates or judges if they addressed themselves to a 
jurist for opinion on a legal problem. The giving of 
responsa was an old Roman custom, going back to 
the times when the pontiffs were the exdusive ex- 
perts in law (see responsa pontificum). Responsa 
are given in writing when they had to be presented 
in court. “The answers of the jurists are the views 
and opinions of those to whom it was permitted to 
lav down the laws ( iura condere). If the opinions 
of all of them agree, that which they so hold stands 
in the place of a statute. However, if they disagree. 


the judge is free to follow the opinion he pleases.” 
These rules are attributed by Gaius (Inst 1J) to a 
reform by the emperor Hadriam See condere iura, 

IUS RESPONDENDI, OPTINERE LEGIS VICEM. The term 
responsa does not cover opinions oi the jurists ex- 
pressed in theoretical discussi ons or in their literary 
produets. The importance of the responding activity 
of the jurists suffered somewhat arter the codifica- 
tion of the praetorian Edict under Hadrian (see edic¬ 
tum perpetuum ) and the granring of ius respondendi 
became certainly rarer (if practiced at all), while on 
the other hand, the authority of those jurists who 
partidpated in the emperor’s counal (consilium 
principis) became predominant. Some problems in 
the fidd of the t«j respondendi have remained stili 
controversial despite the copious recent literature. 
As a matter of fact, collections oi responsa (see 
responsa), reflecting the responding activity oi the 
jurists, appear through the centurv after Hadrian. 
For the infiuence of the responsa prudentium on the 
devdopment oi the law, see iurisprudentia. 

Ber*er, RE 10, 1167; Wenger. RE 2A, 2427; Cuq. DS 4 
(s.v. prudentium r.) ; Arar., NDI 10 (s.v. prudentium r.) ; 
Pringshdm. JRS 24 (1934) 146; Wieadcer, in Romanis- 
tiscke Studicn, Freiburger rechisgesch. Abhandiungen S 
(1935) 43; Arangio-Raix, StSes 16 (1938) 17; De Zu- 
lueta, TulLR 22 (1947) 173; for earlier literature see 
Massei. Ser Ferrini (Univ. Pavia. 1946) 430; for lurther 
recent literature, tee ros respondendi. 

Responsio (responsum). As a part oi the stipulatio, 
the answer of the debtor assuming an obligation to 
the question ( interrogatio ) of the creditor. 

Responsio (respondere). In a trial the replv of the 
defendant or his representative to the presentation of 
the case by the plaintiff; see narratio. Responsio 
comprises all means oi defense ( defensio) used by 
the defendant for the denial of the plaintiff’ s daim. 

Responsio in iure. The answer given by a party to 
a trial questioned in iure by the magistrate; see 
interrogatio in iure. 

Betti, ATor 50 (1914-15) 389. 

Responsitare. A rare term indi cati ng the responding 
activity ( respondere ) of the jurists.—See responsa 

PRUDENTIUM. 

Restipulatio. (In interdicta! procedure.) See agere 

PER SPONSIONEM, INTERDICTUM. 

Restipulatio tertiae partis. See sponsio tertiae 
partis. 

Restituere. To rdnstate (a building, a construction, 
a road, and the like) to its former condition (m 
pristinum statum). Restituere — “to take away what 
one did (constructed on another’s property) or 
to restore on its place what was taken away” (D. 
43.8.2.43). In this sense restituere is used in the 
formulae of interdicta restitutoria ("restituas”), 
i.e., restoration into such condition as to enable the 
plaintiff to regain the full utility (omnis utilitas) he 
had before the destruction or damage caused by the 



682 


ADOLF BERGER 


defendant. Restituere also involved the compensation 
for all losses and irreparable damages. 

Restituere (rem, hereditatem, bona). To retura, to 
res tore (a thing, an inheritance) with ali fruits and 
proceeds derived therefrom. "When the words 'you 
are to restore ( restituas )’ are used in a law, the 
proceeds also are to be restored although nothing 
expressly has been said thereof’ (D. 50J.173.1). 
Restituere with reference to guardianship or curator- 
ship ( restituere tutelam, curam ) = to render accounts 
conceraing the management of the ward’s property 
and affairs by the guardian (curator) when the 
guardianship (curatorship) came to an end. 

Lery, ZSS 36 (1915) 30; G. Maier, Pratoriscke Bereieke- 
nmgsklagen, 1931, 160; M. Kascr, R. ais Prosessgegn- 
stand, 1932. 

Restitutio in integrum. A reinstatement into the 
former legal position. This was an e xtr aordinary 
praetorian remedy ( auxilium ) granted at the request 
of a person who had suffered an inequitable loss or 
was threatened by such a loss. A thorough investi- 
gadon of the case ( causae cognitio ) preceded the 
in integrum restitutio as a resuit of which the praetor 
could annui through a decree ( decretum ) a trans¬ 
acti on, valid according to the ius civile. He passed 
such a decree when reasons of equity appeared to 
him sufficient enough to treat legally important events 
or transactions as non-existing and thereby to deprive 
them of the consequences which were prejudidal to 
the person involved. Granting a restitutio in inte¬ 
grum was rather an act of the praetor’s imperium 
than of his iurisdictio. The reasons and situations 
in which this remedy could be applied, were mani- 
fold; the most typical are dealt with in the items 
below. The praetor could also save a party from 
unjust losses in another way; he might grant him 
an aedon, as if nothing had happened before and the 
legal situadon had remained unchanged, or, in the 
case of a person who was sued under a transaedon 
deserving annulment, grant him an exception. The 
reforms in the civil procedure and the regime of 
bureaucradc jurisdicdon gave the restitutio in inte¬ 
grum a different aspect: from the extraordinary 
procedural remedy depending on the discredon of 
the praetor, it becaxne in the later Prindpate and 
the Empire a "beneficium” (a legal benefit) and 
other measures made it in certain cases superfiuous. 
—D. 4.1; C. 2-21-41; 43; 46; 47; 49; 52; 53.—See 

USUCAPIO, ALIENATIO IUDICn MUTANDI CAUSA. 
Klingrn Mer, RE IA; Lecrivain, DS 4; Scia tria, NDI 11; 
L. Chirret, Evolution de la restitution des majeurs, Dita. 
Strusboarg, 1920; Lauria, St Bonfonte 2 (1930) 513; 
Jobbe-Duval, St Bonfonte 3 (1930) 183; W. Felgentriger, 
Antikes Losmgsrecht, 1933, 101; Gallet, RHD 16 (1937) 
407; Carrelli, SDHI 4 (1938) 5, 195: idem, AnBori 1 
(1938) 129; Beretta, RISC 85 (1948) 357; Arehi, St 
Solassi 1948, 740; Lery, ZSS 68 (1951) 360. 

Restitutio in integrum militum. Granted to soldiers; 
see the following item.—C 2-50. 


[trans. axe*, rm l. soc. 

Restitutio in integrum propter absentiam. Granted 
to persons who because of their absence had incurred 
damages, as, for instance, the loss of an aedon through 
praescriptio, usucapdon of the absent person’s prop¬ 
erty by a third person. Absence in the interests of 
the sute, capdvity, or absence enforced by duress, 
was considered absence which jusdfied a restitutio in 
integrum. A request for restitutio had to be brought 
within a year from the end of the period of absence. 
—C. 2.50.—See absentes. 

Gallet, RHD 16 (1937) 407. 

Restitutio in integrum propter aetatem. Granted to 
minors (see minores) who had conduded a preju- 
didal transaedon. In the praetorian Edict there was 
a secdon which conceraed this kind of restitutio: "If 
a transaedon will be said to have been conduded with 
a minor below rwenty-nve years of age, I shall give 
attendor, to the case according to its pardcular dr- 
cumstances” (D. 4.4.1.1). Therefore this restitutio 
in integrum was nat conceded in just any case; die 
injured minor had to prove that it was only because 
of lack of experience due to his age that he had 
conduded the transaedon, since the minor's right to 
be protected by restitutio was considered a privilege 
of age ( beneficium aetatis). There were several 
cases in whichi a restitutio was refused. The request 
for annulment of the harmtul transaedon had to be 
made within a year aiter the minor attained the age 
of majoritv. 

Solaiai, BIDR 27 (1914) 296. 

Restitutio in integrum propter capitis deminutio¬ 
nem. A creditor who lost his daim against a debtor 
because of the latter’s capitis deminutio (when. 
e.g., he was adopted by arrogatio, or when a female 
debtor conduded a marriage with conventio in ma¬ 
num) might request restitutio in integrum from die 
praetor. 

Carrelli, SDHI 2 (1936) 14L 

Restitutio in integrum propter dolum. See dolus. 

Duquesne, Mil Foumier 1929, 185. 

Restitutio in integrum propter metum. Reestablished 
the legal situadon which existed beiore a transaedon 
was conduded (or an act was done, e-g., the rerusal 
of the acceptance of an inheritance) under duress. 
The annulment of the pertinent transaedon or act 
was decreed at the request of the person who had 
acted under duress. In his Edict the praetor pro- 
daimeti: ‘T shall not approve of what has been done 
because of fear” (D. 4.2.1).—See metus. 

Restitutio in ordinem. See motio ex ordine. 

Restitutio indulgentia principis. The restoradon of 
a person, who had been condemned to deportadon for 
a crime, into his former rights through an act of grace 
by the emperor. Such restitutio is also called resti¬ 
tutio in integrum. The resuit was that the one so 
restored ( restitutus) was regarded as if he never had 
been condemned. Some restrictive dauses might be 
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added to the emperors decree and the return oi con- 
fiscated property had to be expressly granted. The 
imperial restitutio wa s also applied in cases when a 
person was condemned to forced labor in mines (see 
METALLUM ),—See ABOLITIO, INDULGENTIA. 

Carrelli, AnBari 2 (1937) 55; Dessertaux, TR 7 (1927) 
281. 

Restitutio natalium. See natauum restitutio. 

Restitutorius. See actio quae restitutit obligatio¬ 
nem, INTERDICTA RESTITUTORIA. 

Retentio. (From retinere.) The retaining of a thing 
by a person who normally is obligated to return it 
to its owmer. This kind of seli-help could occur in 
various situations. espedally when a person had to 
bear expenses oc another's thing (see impensae), 
which he was temporarily holding. When sued by 
the owner for recovery he might oppose an exceptio 
doli which, when proved justihed, liberated him from 
the restoration of the thing until his claims were 
sarisned. Retentio was admitted also when an heir 
claimed the quarta Falcidia (see lex falcidia) be- 
fore paying a legatum or a fideicommissum to the 
benefidary. It seems that the retentio was appiicable 
in classical law in various legal situations which be- 
cause of alterations made by the compilers on the 
pertinent texts are no longer recognizable. The tus 
retentionis (= the right to retain another’s thing) 
was. however. not admitted in anv instance in which 
one who claimed a payment from another person, was 
holding the latter's property under a specific tiile 
(for instance. as aeposit or a gratuitous loan). Gen- 
erallv. rhere had to be a relationship between the 
thing retained and the claim.—The more important 
cases oi retentio are deal: with in the following items. 
Leon ha nl. RE IA; Cuq. DS 4; DAvanio. XDI 11. 834; 
Last, GrZ 36 (1909) 50*: Riccobono. AnPal 3-4 (1917) 
178; E. Nardi, Ritensione e pepno Gordiano, 1939; idem, 
AG 124 (1940) 74, 139: idem. Ser Ferrini 1 (Univ. Cat- 
tolica Sacro Cuore, Milan. 1947 ) 354; idem. St sulla ri- 
tensionc, 1. Fonti e casi, 1947; E. Protetti. Contributo alio 
studio delFefficacia delfcxc. doli a fine di ritensione, 1948. 

Retentio pignoris. See pignus Gordianum. 

Retentio propter res donatas. See retentiones 
dotales. 

Siber, St Riccobono 3 (1936) 241. 

Retentiones dotales (ex dote). In certain cases a 
husband had the right to retain a portion of the 
dowry when the restitution thereof was to be per- 
formed. Retentiones propter liberos ( = retention in 
favor of children): in the event of the wiie’s death, 
the husband could retain one-fiith oi the dowry for 
each child, in the case oi divorce by fault of the wiie 
one-sixth. but in neither case more than a half alto- 
gether. Retentiones propter mores — retention in 
case of divorce arising from a misconduct of the 
wiie: one-sixth when she was guilty of adultery 
(mores graviores), one-eighth when her improper 
conduct was less grave (mores leviores). Reten¬ 
tiones propter res donatas = retention because of 


donadons which the husband had made to the wiie 
under violadon oi the prohibidon of such donadons 
(see donatio inter virum et uxorem). Reten¬ 
tiones propter impensas = retention because oi ex¬ 
penditur e made on the objects consdtuted as dowry. 
Retentiones propter res amotas = retention because 
of the husband’s things which were taken away by 
the wiie (see actio rerum amotarum). In the last 
three instances the heirs of the husband also had the 
ius retentionis. The retentiones was materialized 
through an exceptio doli opposed by the husband (or 
his heir) when he was sued for the restitution of the 
dowry under the actio rei uxoriae. Jusrinians 
reform oi the dowry law abolish^d the retentiones. 
The claims oi the husband were pardy suppressed, 
pardy (as those ior impensae) made suable under 
speciiic actions or allowed to compensate ior the 
redprocal claim for the restoration oi the dowry. 
The compilers replaced the term retentio with the 
terms exactio and compensatio. —See retentio. 

E. Nardi, St sulla ritensione 1 (1947) 146. 

Retinere. See retentio. 

Retractare (retractatio). To revoke, to rescind a 
juristic act, to deny the validity (e.g., oi a testament). 

Leonhard, RE IA. 

Retractare causam. To try in court anew (ex inte¬ 
gro) a case which had already been decided in a 
previous trial. This was possible only inasmuch as 
the rule bis de eadem re ne sit actio (see bis idem 
exigexe) was not appiicable and an exceptio rei 
iudi catae could not be opposed. Retractare causam 
was admissible only in exceptional cases, for instance, 
ii it could be proved that the former judge had been 
bribed or new documents were found (nova instru¬ 
menta) which reversed the evidence presented in the 
first trial. Imperial constitutions were particularly 
innovating in this respecL The fise was espedally 
privileged in retractare causam ii it could offer new 
evidence on its behalf, but only within three years 
from the first dedsion.—C. 10.9. 

Biondi, St Bonfante 4 (1930) 96. 

Retractare sententiam. To change a judgment from 
which a party had appealed.—See retractare cau¬ 
sam, ERROR CALCULI. 

Hellman. ZSS 24 (1903) 87. 

Retro agere. To resand a transaction (a sale, a dona¬ 
ti on). 

Retro dare. To return, to repay a debL Svn. solvere. 

Reus. A defendant in a dvil trial. Svn. is cum quo 
agitur. AnL actor. There was a rule on behalf of 
the defendant: "Defendants are regarded as deserv- 
ing more favorable treatment than plaintiffs” (D. 
50.17.125). Another rule defined: “That which is 
not permitted to the defendant should not be allowed 
to the plainrifF’ (D. 50.17.41 pr.). By opposing an 
exception to the plaintifTs claim the defendant as- 
sumed the role oi a plaintiff; see excipere, exceptio. 
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In the so-called divisory actions ( actio familiae er- 
ciscundae, actio communi dividundo, actio finium re- 
gundorum) each party to the trial is both plsintiff 
and defendant.—See iudicia dcpuo*. — Reus is also 
the accused in a criminal triaL In connection with a 
specific trime ( reus homicidii, falsi, maiestatis) — 
guilty. The death of the accused produced the dis- 
continuance of the trial.—C. 9.6. 

Eger, RE IA; Lecrivam, DS 4. 

Reus. (In obligatory relations.) Refers both to the 
debtor (primarily) and to the creditor. See reus 
CREDENDI, REUS PRO MITTENDI, REUS STIPULANDI, DUO 
rei. With reierence to suretyship reus is applied 
both to the principal debtor (see reus principalis) 
and to the surety ( fideiussor ). 

Reus credendi. A creditor.. Ant. reus debendi = a 
debtor.—See creditor. 

Reus culpae. Guilty of negligence. Syn. reus ex 
culpa. —See culpa. 

Berger, KrVj 14 (1912) 436. 

Reus debendi. See reus credendi, debitor. 

Reus excipiendo actor est. The rule applies to the 
defendant in a civil trial: by opposing an exception 
to the plaintiiTs daim the defendant acts as a 
plaintiff.—See excipere, exceptio, reus. 

Reus principalis. The principal debtor as opposed to 
a surety ( fideiussor, adpromissor). Syn. principalis 
debitor. 

Reus promittendi. One who becomes a debtor by 
assuxning an obligadon through stipulatio (qui pro¬ 
mittit, promissor). Ant reus stipulandi. 

Reus stipulandi One who becomes a creditor through 
stipulatio ( qui stipulatur). Syn. stipulator. Ant 
reus promittendi. 

Revendere. To sell back. The term is applied to the 
sale of a freedroan's Services (operae liberti) to the 
freedman himself by the patron. Through such a 
transaction the freedman was released from the obli- 
gadon of pertorming further work for the patron. 
Passive revenire ( re-veneo ) = to be sold back. 

Reverenda. Respect due by children to their parents 
or by a freedman to his patron.—See obsequtum. 

Kaser. ZSS 58 (1938) 117; C Cosentmi, St sui liberti 1 

(1948) 251. 

Reverendssimus. A title given to high ecclesiastical 
dignitaries (archbishops, bishops, oeconomus eccle¬ 
siae). 

Reverti To retum. See animus revertendi. Re¬ 
verti is used of persons (slaves) who reverted under 
the power of the same person under whom they had 
been before, and of things which returned to the 
same owner to whom they had belonged. 

Revocare (revocatio). To revoke unilaterally a legal 
act (a donadon, a testam entary disposidon), to annui 
it by a maniiestadon of will to the effect that the 
previous legal situation be restored.—See revocare 

ALIENATIONEM, REVOCARE DONATIONEM. 

Leonhard, RE IA; Coq, DS 4. 


Revocare alienationem. To restind an alienadon. 
Used of a creditor who called into quesdon an aliena- 
tion made by his debtor with the purpose of defraud- 
ing the creditors.—C. 7JS .—See fraus. 

Revocare domum. See rus revocandi domum. 

Revocare donationem. In dassical law a donadon 
already accomplished (see donatio perfecta) was 
irrevocable. In certain spedfic cases, however, the 
postdassical law admitted the revocability of a dona¬ 
don, as in the case of a flagrant ingradtude of die 
donee or of donations made to villainous or irreverent 
children. A donadon could also be revoked (from 
the third century after Christ on) il the donee did 
not fulfill the duty (see modus) imposed on him by 
the donor. The revocadon was allowed to the donor 
alone, not to his successors. A patron might revoke 
a donadon made to his freedman ii the lacter proved 
ungrateful, see ingratus libertus. In die later law 
(from the time of Constantine) a gift made to a 
freedman by a childless patron could be revoked if 
the donor begot a child afterwards. A donatio 
mortis causa was always revocable according to 
Justinian’s law.—C. 8.55.—See paenitentia. 

B. Biondi. Successione testamentaria. 1943, 695; C Cosen- 
tini. St sui liberti 1 (1948) 223; S. Di Piola, Donatio mor¬ 
tis causa, 1950, 66. 

Revocare in patriam potestatem. From the time of 
Constantine a father could recall an emandpated son 
under his paternal power because of the latretis 
ingradtude. 

Revocare in servitutem. To revoke a manumission. 
A patron might revocare in servitutem an ungrateful 
freedman (see ingratus ubertus) in a case of par- 
ticular gravity. 

De FrancUd, Mil Comil 1 (1926) 295. 

Revocare legatum. See ademptio legati. 

Revocare mandatum. See mandatum. 

Revocare Romam. To call a judidal matter into a 
Roman courL Already in the later Republic the 
senate or the consuis could order important judidal 
matters transferred from a pro vince to Rome. 

Revocare testamentum. To revoke a testament by 
making another valid one or by annulment or de- 
strucdon (e.g., by removing the seals, see unum). 
This was a tundamental prindple of the Roman law 
on testaments: "the will of a testator is changeable 
until the very end of his lite” (D. 34.4.4). This was 
in conformity with the concepdon of the testament 
as the “last will” ( suprema , ultima voluntas) of the 
deceased. A testator could not relinquish that right 
by inserting in his testament a clause invalidating any 
future testament. Such a clause was not binding; 
Justinian, however, required that the testator when 
making a new testament should expressly dedare 
that he was acdng against his previous dedsion. 

R. Bozzoni. II testamento r. primitivo e la sua revocabilita, 
1904; De FrancUd. BIDR 27 (1915) 7; Bohacek. St Bon- 
fante 4 (1930) 307; B. Biondi, Successione testamentaria, 
1943, 591. 
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Revocari per legem. To be dedared ineffective bv a 
legal enactment (a statute, the praetorian edict, an 
imperial constitution). 

Helltnann. ZSS 24 (1903) 104. 

Revocatio. See revocare. 

Revocatio in duplum. A defendant condemned in a 
tria! could without awaiting the plaintifFs aedon for 
exeeudon (actio iudicati) challenge the judgment 
as invalid. Such a complaint was called revocatio in 
duplum since in the case of failure he had to pay 
double the amount of the previous judgment 
Bicadi. St Banfante 4 (1930) 9Z 

Rex. During the period of kingship, which lasted about 
250 vears from the foundadon of Rome, a king (rex) 
ivas at the head of the Roman people as the holder 
of the highest military and judicial power. The king 
was also the highest priest and presided over the 
sacred ceremonies; his religious dudes were the most 
important in peace time. Tradiuon preserved the 
names of seven kings from the legendary founder of 
Rome. Romulus, to the last king, Tarquinius Super¬ 
bus, whose expulsion (in 509 b.c.) marked the end 
of the regal regime. The consdtudonal structure of 
the state and the legal insdtudons of this period are 
obscure in manv details. Later historical sources are 
not fully reliable because of their tenaency to retro 
jeet the origin of certain Republican insdtudons back 
to the dmes of the kings. The power of the rex was 
not hereditary; he was elected bv the people for life, 
the election being connrmed by the senate. The com- 
posidon, election (nominadon by the king?) and 
acdvity oi the senate are also obscure. Its Prin¬ 
cipal role migh: have been that of an advisory council 
oi the king. The number of the senators (patres), 
originallv one hundred. was increased to three hun- 
dred. Popular assemblies (comitia curiata) also ex- 
isted alreadv in the regal period.—See regnum, 

CURIA. LEGES REGIAE, IUS PAPIRIANUM. 

Trcves. OCD : Fusiel de Coulanges, DS 4. 824; De Ro- 
aertis. XDI 11; F. Bemhoit. Staat und Recht der rom. 
Konigszeit, 1882; F. Leifer. Die Einheit der Geu-alt- 
gedankens, 1914, 147; idem, Klia, Beiheft 23 (1931) 77; 
Gioffredi. BulL Commissione Comunaie orche ai di Roma, 
1943-1945; Nocera. An?er 57 (1946) 171; S. Mazzarino. 
Dolia monarchia alio stato repubblicano, 1947; P. Noaille». 
Du droit sacre au dr. crvil, 1950, 32; Westrup, Arekives 
iThist. du dr. oriente! 4 (1950) 85; Coli, SDHI 17 (1951) 
54. 

Rex sacrorum (sacrificulus). A priest who offidated 
at certain religious obsenrances. The office was 
created at the beginning of the Republic; the rex sacro¬ 
rum nrst assumed the sacral functions of the king, 
hence the dtle of rex was conferred on him. He was, 
however, lower in rank than the pontifex maximus. 
who was his superior. The rex sacrorum existed 
stili in the Empire. 

Rotenberg, RE IA. 

Rex socius. The king of a foreign countrv with whom 
Rome had a treaty of alliance.—See socii. 


Rhetor. A rhetoridan. See orator. A rhetor giving 
instructi on in rhetoric was reckoned among teachers 
(magistri), and his discipline among the artes libe¬ 
rales. A rhetoridan was at his request exempt from 
the dudes of a judge in a dvil triaL For the privi- 
leges granted to the rhetoridans, see magistri. The 
problem of the influence of rhetorifc on Roman juris- 
prudence is the subject of controversv. Attempts to 
deny any influence are futile; but it is hardly possible 
to delimit this influence with any certainty. There 
is also in the literature a tendency to exdude certain 
words and phrases from the jurisde language al- 
though they occur irequently in the language of the 
rhetoridans. Such a method applied in the search 
ior interpolarions is erroneous. After all, the jurists 
studied rhetoric in thdr youth like all well educated 
Romans, and it would be quite natural for them to 
use words and locutions they heard from their 
teachers. 

Ziebarth. RE 2A, 765: Pasqoali, Rh\ di filalogia t fistru- 
sione classica 10 (1927) 228; F. Lanfranchi, Ii diritta net 
retari rom., 1938; Kubler, SDHI 5 (19391 285; Stein- 
wester, Rhetorik und rdm. Zivilprasess, ZSS 65 (1947) 
69; 5. F. Boimer, Rom. declamation in the late Republic 
and early Empire, 1949; J. Stroux, Rom. Rechtswissen- 
sehaft und Rhetorik (Potsdam. 1949; contains a new ed. 
of tbe author's Summum ius summa ini uria. 1926: Italian 
translation oi the first ed. by Riccobono, AnPol 12, 1928). 

RhopaL A Byzantine jurisde writing oi the seventh 
century composed in Greek by an unknown author 
and published under the tide "On spaces of time from 
one moment (rhope = a moment) to one hundred 
years." It is an exact collection of the various extents 
of time which occur in Justinian’s legislation. the 
Novels included. 

Edition: K. E. Zachariae. Rh. oder die Sehrift uber Zeit- 
absehnitte, 1836; J. and P. Zepos. Ius Graeco-Romanum 3 
(Athens, 1931) 273.—J. A. B. Mortreuil. Hist. du droit 
bvsantin 1 (1843) 40; Tamassia, AG 54 (1895) 175; 
Scheltema, TR 17 (1941) 415. 

Rigor iuris. The severity, inflexibility, rigidity of the 
law. A rule defined by the late dassical jurist, 
Modestinus (D. 49.1.19) recommended: “If a judg¬ 
ment is rendered dearlv against the rigor iuris, i: 
shall not be valid, and thereiore the matter should be 
brought again into court even without an appeal.” 

Ripa. The bank of a river. If the bank of a public 
river was in priste ownership, its use was accessible 
to all for navigation, transportadon, fishing, etc. The 
owner’s right to repair or strengthen the bank (mu¬ 
nire ripam) was protected by a spedal interdict, 
interdictum de ripa munienda, against any interier- 
ence with the nec es sa r y repairs or improvements pro- 
rided they did not impair navigation. On the other 
hand the demolirion of construcdons which impeded 
navigation (quo navigatio deterior fit) could be en- 
iorced by another interdict.—D. 43.12; 15.—See in¬ 
terdicta DE FLUMINIBUS PUBLICIS. INTERDICTA DE 
REFICIENDO. 
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Berger. «£ 9, 1634 (no. S a), 1637 (no. S f); D’Amario, 
AG 77 (1906) 3; Lend, Edictum perpetuum', 1927, 461; 
G. Lombardi, Ricerche m terna di iut gentium, 1947, 81; 
Branca, AnTr 12 (1941) 76. 

Rite. In due, solexnn form, prescribed bv law. 
Riceobono, ZSS 34 (1913) 224. 

Rivales. Persons using water from the same stream. 
—See rivus. 

Rivus. A brook, a stream, a minor flowing of water. 
Rivus is also a diteh (a channel) through which 
water runs from one man’s property to nother s 
in the case of a servitus aquaeductus. —D. 4321.—See 

INTERDICTUII DE RIVIS, INTERDICTA DE REFICIENDO. 
Berger, RE 9, 1674; Longo, RISC 3 (1928) 243. 

Rixa. An affrav, a brawl, a tumultuous quarrel. A 
man who died as a resuit of a rixa was presumed to 
have been killed bv accident rather than by intent, 
and a milder penalty was accordingly infiicted on 
the culprit 

F. M. De Robertis, St di dir. rom. penale, 1943, 145 ; 205. 

Rogare. To request, to ask another for a Service, as, 
e.g., to be a witness (see testis rogatus) or surety,. 
or for the permission to use his property (see com¬ 
modatum, precarium). —See rogo. 

Rogatio legis. Proposal of a statute to the people 
gathered in a popular assembly (comitia). Litersdly 
rogatio means a quesdon; here it refers to the for- 
mulaic request for approval by which the proposer ad- 
dressed to the voters: " Velitis, iubeatis haec ita, ut 
dixi, ita vos, Quirites, rogo ” (= will and order as I 
proposed, I beg you, Quirites). See velitis, iubea¬ 
tis, ua, a. —Somedmes the term rogatio ( lex ro¬ 
gata) indicates a statute approved by vote. The 
right of the highest magistrates (consuis, praetors) 
to propose a statute to the comitia = tus rogationis. 
—See LEGES ROGATAE. 

Liebenam. RE IA; Lengle. RE 6A. 2463; 2479; G. Ro¬ 
tandi, Leges publicae populi Rom., 1912, 14. 

Rogator legis. One who proposed a statute to a 
popular assembly.—See rogatio legis. 

Rogatores. Tellere who collected and counted the 
votes in a popular assembly. Syn. diribitores since 
their acti vity was called diribitio. 

Lieberaun, RE IA. 5 (s.v. diribitio ); G. Rotandi, Leges 
publicae populi Rom., 1912, 142. 

Rogatu. At request.—See rogo. 

Rogerius. A glossator of the second half of the twelfth 
century.—See glossatores. 

Knttner, NDI 11, 906: H. Kantorowicz and W. W. Buclc- 
land, Studies in the Gloesators of the R. Law, 1938, 122. 

Rogo. Used in the formula of a fideicommissum. 

Rogus. A funeral pile.—See bustum, ustrina. 
Ziegler, RE IA; Cuq, DS 2. 1394. 

Roma. Rome. “Roma is our common fatherland” 
(D. 50.1.33). Syn. urbs. After Constandnople be- 
came the capital of the Empire, Rome was denoted 
in imperial constitudons as the “andent Rome” (vetus 
Roma) while the new capital was termed nova Roma. 
Both ades were designated as utraque Roma. —See 


urbs, continentia, miliarium, murus, revocare 

ROMAN, REGIONES URBIS ROMAE. 

Rubrica. The superscripuon of a secdon in the prae- 
torian EdicL In the literature, rubrica indicates the 
superecripdon of tides in the various parts of Jus¬ 
tiniani codificarion. The classical jurists who com- 
mented on the praetorian Edict accepted in their 
commentaries the rubries of the Edict, as did the 
compilers of the Digest, following the jurisde com¬ 
mentaries. The rubries oi the rides of the Code of 
Jusdnian are concordant in part with those of the 
Digest. in part with those of the Theodosian Code. 
but many of them were composed by the compilers 
of the Code themselves, primarily where new topies 
were involved. 

Solaxxi, SDHI 2 (1936) 325. 

Rufinus. See licinnius rufinus. 

Ruina. The collapse of a building. Appropriadon oi 
things belonging to a person struck by such an acri- 
dent was severely punished; for a deposit given on 
the occasion of a ruina, see depositum miserabile. 
Looting in the case oi ruina was punished severely 
in the same manner as in the case of shipwreck.— 
See naufragium. —D. 4 79. 

Rumpere. To damage, to injure, to deteriorate. The 
term is among the kinds of damages infiicted on 
another‘s property enumerated in the lex aQUilia. 
For membrum ruptum, see os fractum. 

Rumpere testamentum. See testamentum ruptum. 

Rustici. Peasants. simple men lacking experience, 
pardcularly in legal matters. Rustici might be ex- 
cused ior ignorance oi the law and errore, a privilege 
which drizens normally could not daim.—See igno¬ 
rantia IURIS. 

Rustidtas. Simpliaty, quality oi being rusric, inex- 
perienced.—See rustici. 

Rusticus. (Adj.) RuraL connected with. or per- 
taining to, life and work in the country.—See praedia 
RUSTICA, SERVITUTES PRAEDIORUM RUSTICORUM, FA¬ 
MILIA RUSTICA. VILLA. 

Ruta et caesa. Things taken out of the soil ( = eruta. 
such as sand, clay, quarry-stones) or cut down (such 
as trees). If separated from the soil, they could be 
reserved for the seller (excepta) on the occasion oi 
selling the land. According to another opinion, they 
always remained in the ownership of the seller unless 
they were expressly sold together with the land. 

Rutiliana actio, constitutio. See actio rutiliana. 

CONSTITUTIO, RUTILIUS RUFUS, USUCAPIO EX RUTI¬ 
LIANA CON S TITUT I ONE. 

Rutilius Maximus. A jurist of the third post-Chris- 
dan century, author of a one-book-dissertadon on 
the LEX FALCIDIA. 

Rutilius Rufus (Publius). A jurist of the firet half 
of the firet century B.C., a disdple of the famous 
republican jurists, Manilius, Brutus, and P. Mudus 
Scaevola. He was in great demand for jurisde 



vol. *j, rr. 2, 1*33] 


687 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAVV 


opinions (responsa). Hc was the creator of the 
actio ECTiUAXA, and perhaps also oi the actions 
gTanted the patron for Services due by his freedmen 
(see iudicium operarum) which are attributed to a 
praetor Rutilius.—See constitutio. 

Mutuer, RE IA. 1269 (no. 34); Orestano. NDI 11, 948. 

S 

Sabiniani. The name oi a school ( schola, secta) of 
legal thought in the nrst and the early second cen¬ 
turies aiter Christ. The name refers to the iamous 
juri st Massurius Sabinus (see sabinus), a prominent 
leader oi the group. The “school” is called also 
Cassiani aiter the name oi the jurist C. Cassius 
Longinus, Sabinus’ successor. The origin oi the 
Sabiniani as well as that oi the rival school oi Pro¬ 
cubans ( Proculiani , Proculeiani), so-called after the 
name oi their leader PBocxn.cs, goes back to the time 
oi Augustus. The iounders may have been Labeo 
and Capito (the latter was predecessor oi Sabinus). 
A considerable number oi controversial questions, on 
which the opinions of the leading representatives of 
the two groups difrered, is known but it is difficult 
to find a common basis—a polirical. philosophical, or 
economic background—that will explain the difrer- 
ences in their opinions. According to a recent view 
the disdncdon berween the two school? is based on 
the real existence oi two legal educadonal insritu- 
rions. Among the prominent Sabinians aiter Sabinus 
and Cassius were Iavolenus. Gaius, and Julian. among 
the Proculians Pegasus, Celsus the Younger. and 
Xeranus.—See schola. 

Kubler, RE IA (s.v. Rechtsschulen ); Berger. OCD (s.v. 
Sabinus) ; G. Baviera. Le due scuole dei giureconsulti rom., 
1898; Di Marxo, RISC 63 (1919) 109; Ebrard. ZSS 45 
(1925) 134: P. Frezza, Met odi ed atthntc delle scuole rom. 
di diritto. 1938; F. Schulz, History of R. legal Science, 
1946, 119 ; 338. 

Sabinus, Caelius. See caeljus sabinus. 

Sabinus, Massurius. A iamous jurist oi the early 
first century after Christ, head oi the school of 
Sabinians (see sabiniani), author of an extensive, 
systexnadc treadse on itis civile which was commented 
on by later jurists undl the third century in works 
endded "Ad Sabinum." The system adopted by 
Sabinus in his fundamental work iollowed this 
scheme: law oi succe ssions (testamentary and on 
intestacy), law of persons, law of obbgadons and 
law of things. Sabinus wrote also a commentar}- to 
the praetorian Edict, a collecdon of responsa, and a 
monograph on theft. 

St einw c nt er, RE IA. 1600; Berger. OCD; 0. LeneL Das 
Sabmussystem (Fg Ihermg, Stnusburg. 1896); F. Schulz, 
Sabmusfragmente m Ulpians Sabmuskommentar. 1906; P. 
Frezza, Osservasioni sopra ii sistema di Sabino, RISG 8 
(1933) 412. 

Saccularius. One who steals money from another’s 
purse, a pick-pockeL A saccularius was more se- 
verel}-. punished than an average thief. 


Saccus (sacculum). A sack, a monev-purse. A 
deposit oi a sealed purse containing money was 
treated as a normal deposit (depositum). —See depo¬ 
situm IRREGULARE. 

Sacer. (In sacral law.) Sacred, consecrated to gods. 
—See locus saceb, res sacrae, consecratio, dedi¬ 
catio, pecunia sacra, ius sacrum. 

Gamchinirtz, RE IA, 1626. 

Sacer. (In earlier penal law.) Some oi the oldest 
provisions of the Roman criminal law estabbshed as 
a punishment for certain crimes the sacratio oi the 
wrongdoer by proclaiming " sacer esto” ( = that he be 
consecrated to gods, be outlawed). This involved 
exdusion from the communit}-, from divine and 
hijman protecuon. The death penalty was not in- 
fiicted directlv. but kiliing a sacer homo was not 
considered murder. Sacratio was decreed for crimes 
against insdtudons which were under divine protec- 
don, for removing boundary stones (see terminum 
movere), for fraud committed by a patron against 
his dient, and from the middle oi the fiith century 
B.c. for an injury done to a plebeian tribune. In 
addidon to the sacratio capitis the property oi the 
sacer was ioneited to gods (consecratio or sacratio 
bonorum). —See interdicere aqua et igni, leges 

SACRATAE, SACROSANCTUS, SACRAMENTUM, TERMINI 
MOTIO. 

Ganschmietz. RE IA, 1627; Lecrivain. DS 4 (x.r. sacratio 
capitis) ; J. L. Strachan-Davidson. Problems of the R. 
criminal law 1 (1912) 3; W. \V. Fowler, Roman essays, 
1920. 115; Groh, St Riccobotto 2 (1936) 5; M. Ka*er, Das 
altrom. Ius, 1949, 45. 

Sacer. (With reference to the emperor.) Sacred. 
imperial. Imperial enactments are termed sacrae 
constitutiones. The term sacer is very frequent in 
later imperial consritutions and is applied to every- 
thing connected with the emperor (sacrae sententiae, 
sacra oratio, sacrum auditorium, etc.)—See praepo¬ 
situs SACRI CUBICULI, LARGITIONES SACRAE. COMES 
SACRARUM LARGITIONUM, COGNITIO SACRA. IUDICANS 
VICE SACRA. 

Sacerdotes. A general term for priests. See ponti¬ 
fices, FLAMINES, AUGURES. FETIALES. FRATRES AR¬ 
VALES, DUOVIRI (DECEMVIRI, QUINDECIMVIRI) SACRIS 

faciundis, collegia sacerdotum. Under the Chris- 
tian emperors sacerdotes = ministers oi the Church; 
somedmes sacerdos indicates a bishop (episcopus). 
In Justini an’s legisladve work the term sacerdotes as 
well as sacerdotium ( = priesthood, the office of a 
priest), even when quoted from the work of a pagan 
jurist, is to be understood in the new sense. 

Riewald, RE IA; Chapot DS 4; Rose. OCD (s.v. priests); 
E. Pais. Ricerche suUa storia 1 (1915) 27; Carar. The or- 
ganisation of the Roman priesthoods at the begmnmg of the 
Republic, Mem. Amer. Academy in Rome 1 (1916). 

Sacerdotes munidpales. Priests in muniapalides. 
The municipia had their pontifices, augures, flamines. 
Vestales, and also priests whose sacral Service was 
connected with a speriiic munitipal deity. The ap- 
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pointment of sacerdotes municipales was made by the 
ordo decurionum (= the munidpal coundl). 

Riewald, RE IA. 1651. 

Sacerdotes provinciales. Priests in pro vinces. Their 
Service was dedicated not only to gods, but -also to 
the worship of the emperor. 

Sacerdotium. Priesthood.—See sacerdotes. 

Sacra. All kinds of relations between men .and gods. 
The most important domain of the sacra were the 
sacrifices performed by bodies of public character 
(including communities) and by private persons. 
Hence the division into sacra publica and sacra pri¬ 
vata. The former were carried out at the expense 
of the state or other public body ( sumptu publico) 
and on behalf of the people ( pro populo) by priests 
and high magistrales without active participation of 
the people; the latter were a private afirair which con- 
cemed an individual or a group of individuals 
(familia, gens). Within the family group the sacra 
familiaria induded worship of a spccial deity, pro¬ 
lector of the family (see labes, penates), as well as 
oi the ancestors oi the family. These religious rites 
were celebrated by the heirs. not only the descendants 
of the last head of the family, but also by heirs ap- 
pointed in a testament even when they were strangers 
to the family. Thus the continuity of the sacra fami¬ 
liaria was intimatelv connected with the succession to 
the family property. Of an analogous nature but on a 
larger scale were the sacra oi a gens (sacra gentilicia ), 
i.e., the common worship and religious rites cele- 
brated by the members of a gens. This communi ty 
of sacra (communio sacrorum) oi the members of a 
gens was a strong tie uniting them (the gentiles). 
The pontiffs assisted private persons with ad vice as 
to rites and forms to be applied in the performance 
of sacred ceremonies and exerrised a certain super- 
vision of the pertineni acti viti es.—See ius sacrum, 
tus PONTIFICIUM. REX SACRORUM, DETESTATIO SACRO- 
BCM, MANUMISSIO SACRORUM CAUSA. 

Geiger. RE IA; Tontain. DS 4; Severim. NDI 11; G. 

Wiisowa, Rtligion und Kultus der Romer, 2nd ed. 1912; 

Brack, Sem 3 (1945) 4; idem, Scr Ferrini 4 (Unhr. Sacro 

Cuore. Milan, 1949) 6; Biondi, lura 1 (1950) 155. 

Sacra familiaria (familiae). Sacra performed on be¬ 
half of a family (sacra pro familiis). —See sacra 

FAMILIA, SACRA PRIVATA. 

Sacra gentilicia. See sacra, gens. Syn sacra pro 
gentibus. Some of the more infiuential gentes were 
assigned the performance oi sacred rites on behalf 
oi spedfic gods usually honored by sacra publica. 

G. Castello, St rui diritto familiare e gentilisia, 1942, 25. 

Sacra nocturna. Sacrifices and religious ceremonies 
performed at night. They were not prohibited, but 
were generally regarded as undertaken for evil pur- 
poses (sacra impia). The use oi magical arts (see 
magia) on such occasions was punished by death. 

Sacra popularia. Religious festivals arranged for the 
whole people. 


[trans, amer. ran.. soc. 

Sacra privata. Sacrifices and religious rites performed 
"on behalf of individuals, families, and gentes ” (Fes¬ 
tus 245).—See sacra. 

A. De Marchi, II culto privato di Roma antica, 1896; R. 

Lefevre, Det t. p. e* droit r ornatu, 1928; Bradc, Scr Ferrini 

4 (Univ. Sacro Cuore. Milan, 1949) 6 ; 35. 

Sacra publica. See sacra, ius sacrum, rus ponti¬ 
ficium, SACRA GENTILICIA. 

Sacrae largitiones. See largitiones sacrae. 

Sacramentum. An oath. For oaths in civil trials, 
see IUSIURANDUM, IURAMENTUM, IURARE. 

P. Noailles. Du droit tacri au dr. civil, 1950. 275. 

Sacramentum. In the procedure through legis ac¬ 
tiones; see legis actio sacramento, iniustum 

SACRAMENTUM. 

Lery-Bruhl, Revue des Studes latines 30 (1952). 

Sacramentum. In military and civil Service, sacra¬ 
mentum = the soldier’s oath of allegiance to the 
standards. In the Empire the soldiers were sworn 
in by an oath to the emperor. The violation of the 
sacramentum rendered the offender an outlaw; see 
sacer. Magistrates and imperial offidals (militia 
civilis) took a simila.' oath to observe the laws.—In 
later imperial conati tu tions, sacramentum = an offidal 
post.—C. 10.55. 

Klingmullcr. RE IA; Parker. OCD; Cuq, DS 4, 951: 

A. v. Preme rstein. Wctrn unci IVerden des Prinsipats. 

ABayAlV 15 (1937) 73. 

Sacrarium. In Justinian’s language, a court-hall. 

Sacratio. See sacer, consecratio, res sacrae, leges 
SACRATAE. 

Sacratissimus. Most sacred. This epithet was applied 
to the emperors and institutions connected with them 
(see palatium, aerarium) already diiring the Prin- 
cipate. Sacratissima constitutio — an imperial enact- 
ment. In the later Empire churches and ecclesiastica! 
institutions were termed sacratissimae. 

Sacrificium. A sacrifice. See sacra. Malum sacri¬ 
ficium = a sacrifice in which a human being was the 
victim (hominem immolare). The offender was 
punished by death. Heathen sacrifices were for- 
bidden by the emperor Constantius (ajd. 354, C 
1.11.1). Imperial legisladon of the fourth and fitth 
centuries conceming pagan religious institutions and 
customs (temples, sacrifices) Is found in Justiniani 
Code, 1.11.—See sacra, supplicationes. 

Latte, RE 9 (s.v. immolatio ); Toutain, DS 4. 972; G- 

Wissowa, Religion und Kultus der Romer*, 1912; Eitrera. 

OCD. 

Sacrilegium. Theft of sacred things (furtum sacro¬ 
rum) or of res religiosae. Stealing things used for 
divine Service from a temple was punished with death. 
See quaestiones perpetuae. The offender who 
committed such a crime = sacrilegus (fur sacrorum). 
In the later Empire the conception of sacrilegium 
was somewhat distorted and those "who through 
ignorance or negligence confound. violate and offend 
the sancti ty of a divine law” (C. 929.1) were con- 
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sidered guilty of sacrilegium. “Divine” is here used 
in the sense oi imperial, issued by the emperor; see 
divinus. Thus sacrilegium and sacrilegus became 
rather general teims applied to the neglect or viola- 
tion of imperial orders or enactments.—D. 48.13; 
C. 929.—See lex idua peculatus. 

Piaff, RE IA; Cuq, DS 4. 

Sacrilegus. See sacrilegium. 

Sacrorum detestatio. See detestatio sacrorum. 

Sacrosanctus. The term was applied to plebeian tri- 
bunes (see tribuni plebis) in indication of their 
inviolability and sanctitv of person. This distinet 
quality was proclaimed by the plebeians at the very 
crearion of the ofhce and sanctioned solemnly by their 
oath to the tfiec: that any one who attacked a tribune 
and hindered him in the perionnance of his officia! 
duties woula be considered an outlaw (see sacer) 
and might be killed by anyone at vrill. Tne patrician 
statute. Lex Faleria Horatia (449 b.c.) confirmed 
the inviolability of the tribunes. The potestas sacro¬ 
sancta of the tribunes was opposed to the imperium 
o i the magistrales. In the later Empire and by 
Tusrinian sacrosanctus is applied to the Christian 
Church and its institutions.—C. 12.—See lex iulia, 

SCRIPTURAE SACROSANCTAE. 

Kubler, RE IA; Lengle. RE 6A. 2460; Ronzeaud. Rev. 

des Et latines. 1926, 218; Groh, St Riccobono 2 (1936) 3; 

Giofiredi, SDHI (1945 ) 37. 

Saeculares ludi. See ludi saeculares. 

Saepta. See ovtle. 

Rosenberg. RE IA. 

Sagittarii. Archers, light-armed troops recruited pri- 
marily among soldiers who came from countries where 
archery was in use. They were organized in cohortes 
and alae. 

Fiebiger. RE IA. 

Salariarius. A person who received pay ior his Serv¬ 
ices (salarium). —See the following item. 

Fiebiger, RE IA. 

Salarium. An honorarium given to per sons exercising 
a liberal profession (ars liberalis), such as physidans, 
teachers, and the like, who enioyed hign esteem in 
sotietv. In muniapalities the munidpal coundl could 
grant such persons a yearly salary. Augustus intro- 
duced a fixed salary* for public offidals serving in 
Italv and overseas. Tne sum was understood to be 
an allowance for covering -living expenses (salarium 
= money for salt). See cibaria. A similar allow¬ 
ance, called vasarium = fumi ture money, could be 
assigned by a provindal govemor to members of his 
staft. In the army salarium was paid to so-called 
evocati ; the regular soldier’s pay = stipendium. — 
C. 10.37.—See vasarium, honorarium, magister, 
studia liberalia. 

Rosenberg. RE IA; Lecrivain, DS 4; Marchi, AG 76 

(1906) 303; Siber, JhJb 88 (1939-40) 179. 

Salarius. See salinae. 


Salinae. Salt-works. They were property o i the state 
and were exploited through lease to private persons 
(conductores salinarum, salarii). The condemna- 
don of a criminal to compulsory work in salt-mines 
was equal to damnatio in metalla. —See metallum. 
Blusuner, RE IA, 2097; L. Gerid. Economia e finarua dei 
Romani 1 (1943) 463 ; 472. 

Saltuarius. A person charged with the Service as guard 
of a saltus, being in either private or public owner- 
ship. —See the following item. 

Saltus. Woodland-pasture, mountainous place, un- 
condudve to agricultural exploitation. Later (in the 
early Prindpate) the term was used of large estates, 
public and private (primarily in Africa). Large 
landed property belonging to the emperor or the 
imperial family was also called saltus (saltus divinae 
domus, saltus dominici). Svn. fundus saltuensis .— 
C. 11.62-64; 66; 67. 

Kubler, RE 18, 3, 2053 (j.r. pascua) ; Komemaim, RE 
Suppi. 4, 255; Lecrivain, DS 3, 958; Gcogna, AG 74 
(1905) 273, 382 ; 75 (1905) 59. 

Saltus aestivi (hiberni). Pasture lands used only 
during a part of the year (in winter = saltus hiberni, 
in summer = saltus aestivi). The lands were con¬ 
sidered to be in the continuous possession of the 
person who used them only during the appropriate 
season. 

Salva rerum substantia. See ususfructus. 

Salvianum interdictum. See interdictum salvia- 

NUM. 

Salvum fore recipere.. See receptum nautarum. 

Salvus. Saie, uninjured. Salvo iure — without preju- 
dice, without detriment to one's right (e.g., salva 
Falcidia). 

Sancire. To ordain (by a statute = lege, by an edict 
= edicto, by custom = moribus), to enact (e.g., prin¬ 
cipes sanxerunt). Sanciri = to be established, sanc¬ 
tioned (by law, etc.). 

Sanctimonialis. A uun. —C. 9.13.—See raptus. 

Sanctio (legis). A clause in a statute which strength- 
ens its efficatity by fixing a penalty for its violation, 
by forbidding its derogation through a later enact- 
ment, or by releasing from responsibility any one 
who by acting in accordance with the statute vio- 
lated another law. The purpose of the sanction 
clause was to settle the relation between the new 
statute and former and future legislation. Thus the 
sanctio could also state that a previous statute 
remained fully or pardally in force without being 
changed by the new one.—See LEX, leges perfectae, 
sanctus. 

Kubler, RE IA; Rotondi, Leges publicae populi Rom., 1912, 
151; Giofiredi, Archivio penale 2 (1946) 166. 

Sanctio pragmatica. See pragmatica sanctio. 

Sanctio pragmatica pro petitione Vigilii. An enact- 
ment by Justinian, issued in 554 at request of Pope 
Vigilius, on the legal order in Italy (after the libera- 
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tion oi Rome trom the Goths). By this enactment 
Justinian ordered that his existing legislative work 
(the Insdtutes, the Digest and the Code) and ali his 
later enactmenrs should be in force in Italy. 

Edition: App. VII in the edition of Justinians Xovels 
(Corpus turis civilis. 3) by Scholl and Kroll (ftfth ed. 
1928); M. Conrat (Cohn), Gesch. der Quetlen tmd Litera- 
tur des rom. R. im Mitte!alter, 1891, 131. 

Sanctus. “What is defended and protected against 
injury by men” (D. 1.8.8) and “what is neither 
sacred ( sacrum ) nor profane, but is confirmed by 
a kind of sanction ( sanctio ) without being conse- 
crated to a god” (D. 1.8.9.3). See res sanctae. 
Laws are called sanctae since they are supported by 
a sanctio. 

Sane. Certainly, of course, to be sure. The word 
occurs in texts suspected of interpolation. 
Guameri-Citati, Indice 1 (1927) 79. 

Sanguis. Blood. Poena sanguinis — the death penalty, 
hence in sanguine = in a criminal matter in which the 
accused is threatened by the death penalty.—See cog¬ 
natio, IUS SANGUINIS, CONSANGUINEUS. 

Sapiens. See sempronius. 

Sarcinator. A mender of dothes. He was liable for 
custodia of the dothes which had been given him 
for repair. 

Sarcire. To repair. See damnum (noxiam ) = to make 
good damages, losses, to indemnify. 

Satio. Sowing seed. The product belongs to the owner 
of the land even when another’s seed was used.—See 

PLANTA, SUPERFICIES CEDIT SOLO. 

Satis. Enough. sufficient, sarisfactory. When con- 
nected with a verb (see the following items), satis 
reiers primarily to security given by the debtor and 
accepted by the creditor. In connection with dare 
(datio) and jacere (factio ) satis is written either 
separately ( satis dare, satis facere ) or joined with 
the pertinent verbs or nouns (satisdare, satisfacere, 
satisdatio, satisfactio). 

Satis acdpere. Used oi a creditor who is satisfied 
with a debtor’s performance, with his fonnal promi se 
(stipulatio) or with the securities or sureties offered 
by him (satisdationem accipere). The corresponding 
term ior the debtor is satisfacere. 

Satis desiderare. To detnand a security from a debtor; 
syn. satis exigere, postulare, petere. 

Satis facere (satisfacere). See satis accipere, satis¬ 
factio. 

Satis offerre. To offer suffident security to one’s 
creditor. 

Satisdatio (satisdare). Security given to the creditor 
by a debtor through a personal guaranty assum ed by 
a surety (sponsor, fideiussor). Satisdatio is opposed 
to a simple pro mi se (nuda promissio, repromissio) 
by the prinapal debtor and to a security given in the 
form of a pledge. The usual satisdationes which 
were a form of a cautio, are dealt with under cautio ; 


(trans, uul tbxl. soc. 

see also the following items.—InsL 4.11; 124; C. 
2.56. 

Steinwentcr, RE 2A; Severim. XDI: R. De Roggiero, 
Satisdatio e pigneratio nelle stipulazioni pretorie. St Fadda 
2 (1906) 101. 

Satisdatio de opere restituendo. See operis novi 
nuntiatio. 

Berger, lura 1 (1950) 117. 

Satisdatio legatorum. See cautio legatorum causa. 

Satisdatio pro praede litis et vindiciarum. See cau¬ 
tio PRO PRAEDE LITIS ET VINDICIARUM. 

Satisdatio rem pupilli salvam fore. See cautio rem 
PUPILLI SALVAM FORE. 

Satisdatio secundum mancipium. A guarantee con- 
nected with mancipatio, probably a formal promise 
(stipulatio) by the seller to deliver the immovable 
alienated with ali proceeds and profits he had derived 
therefrom in the time between the mancipatio and the 
effective deliverv. 

Meylaa, RHD 26 (1948) 1 (BibL). 

Satisdatio suspecti heredis. A security by sureties. 
required by the creditors of an heir who was thought 
to be unable to pay the debts of the deceased. In 
case of refusal the creditors might obtain possession 
(missio in possessionem) of the heir’s who!e prop- 
erty.—See heres suspectus. 

S. Solani, Concorso dei creditori 1 (1937) 98. 

Satisdatio usufructuaria. See cautio usufructua¬ 
ria. 

Satisdationem accipere. See satis accipere. 

Satisdato cavere (defendere, promittere), satis¬ 
dare ( = to give a surety). 

Satisdator. A surety.—See satisdatio, fideiussor. 

Satisfacere (satisfactio). Generally to fulfill anothers 
wish, to gratify the desire oi a person; when used of 
a debtor = to carry out an obligation whatever is 
its origin (a contract, a testament, a statute). At 
times satisfacere is opposed to the effective fulfillment 
(payment, solutio) oi an obligation and refers to 
other kinds of extinction of an obligation, in particular 
to giving security (in any form). Hence the saying: 
" satisfactio pro solutione est" (satisfactio takes the 
place of solutio, D. 46.3.52) and: “under the term 
solutio any kind of satis taction (of the creditor) is to 
be understood” (D. 50.16.176).—See solutio, satis¬ 
datio. 

Grosso, Remissione dei pegno e s., ATor 65 (1930) ; Bra- 
siello. StSen 52 (1938) 41. 

Saturninus, Claudius. A jurist of the second half of 
the second century after Christ, author of a mono- 
graph on penalties of which a long excerpt is pre- 
served in the Digest (48.19.16). His identification 
in the index Florentinus with Venui eius Saturni¬ 
nus is not reliable. 

Jors, RE 3. 2865 (n. 333). 

Saturninus, Quintus. A jurist mentioned twice by 
Ulpian, once as the author of a commentary on the 
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EdicL He is perhaps to be identified with Venuleius 
Saturninus. 

H. Kruger, GrZ 41 (1915) 318. 

Saturninus, Venuleius, See venuleius. 

Saxum Tarpeium. See deicebe. 

Scaenicus. An actor; scaenica = an actress. Syn. 
histrio. See aes ludicba, minus, pantomimus. 
Ludi scaenici (= theatrical perfonnances) played an 
i m port a nt part among the ludi publici under the 
Republic. 

Habel RE Suppi. 5. 610. 

Scaevola, Quintus Cervidius. A iamous and most 
original jurist ol the second half of the second post- 
Christian cemury. He was a legal adviser oi Marcus 
Aurelius and teacher of the jurist Paul and perhaps 
oi Papinian. His works ( Quaestiones in 20 books, 
Responsa in 6 books, and Digesta in 40 books) are 
predoxninantlv of casuisdc nature. Many of his 
responsa deal with provindal cases. A sagadous and 
independent mind, Scaevola wrote his opinions in a 
ver)- concise and dogmatic manner, often without any 
argumentadon. He wrote also Notae to the Digesta 
oi Julian and Marcellus.—See quaestio Domitiana. 
Jors, RE 3 (x.r. Cervidius, no. 1); Orestano, NDI 11, 
1158: Berjrer. OCD 798 (no. 5); Satnter, ZSS 27 (1906) 
151; Schulz. OberUejcrungsgcsch. der Responsen des C. S., 
Svmb Lencl 1931, 143; Sciasda. Le annotasioni ai Digesta 
e Resp. di S., AnCam 16 (1943-44) 87. 

Scaevolae. For Scaevolae of the gens Mucia, see 
MUCIUS. 

Scheda. A written draft oi a document to be copied 
for the original document. It was binding when 
wrinen by a notary (see tabellio). 

Schola. Used with reference to the schools of Sabi- 
nians and Procubans; see sabiniakl Syn. secta. 
It is only Gaius who irequently speaks of the Sabi- 
xiians as his school ( nostrae scholae auctores) and of 
the Procubans as diversae scholae auctores. The 
two schools of legal thought are mendoned as scholae 
only by one other jurist (Venuleius), and Jusdnian 
follows Gaius’ terminology sporadically in his Insti- 
tutes. 

Scholae. (In the later Empire.) From the fourth 
centun on the term scholae is appbed to larger 
groups oi persons in mibtary Service or offidals or- 
ganized in mibtary fashion (see militia) under the 
command of a tribunus or a praepositus. In parti cu- 
lir, ofndals of the imperial palace or attached to 
the person of the emperor as his bodyguards and 
the ACENTES in bebus were united in scholae (see 
scholae Palatinae). Scholares = members of such 
scholae. —C. 12.29.—See scholae Palatinae. 
Ca*naL DS 4. 1132: E. Stria, ZSS 41 (1920) 194. 

Scholae paladnae. Military units or mibtarily organ- 
ized groups in the Service of the emperor, stationed 
either in the imperial palace or in its neighborhood. 
They stood under the supervision of the magistek 
officiorum and were commanded by a tribunus or 


a comes. The members of the scholae palatino e re- 
ceived a higher stipend than ordinary soldiers did, 
and they enjoyed spedal privileges. They replaced 
the earber praetoriani as bodyguards of the Emperor. 
Seeck, RE 2A; Babut, Rev. kirtorujue 114 (1913) 230. 

Scholares. See scholae. 

Babut, Rev. historigue 114 (1913) 258; P. Collinet, La 
procedere per libelle, 1932, 415. 

Scholasticus. (In the later Empire.) An advocate, 
a lawyer who assisted a party during a trial or served 
as a legal counselor of a high ofncer. Somedmes he 
assumed an ofhdal funcdon, such as of a defensor 
civitatis or judge. 

Prrisigke. RE 2A, 624. 

Scholia Sinairica. A collection of brief comments on 
some parts of Ulpian’s work Ad Sabinum. A manu 
script thereoi was discovered on the Mount Sinai. 
It is a pre-Jusdnian work, containing quotadons irom 
the latest dassical jurists (Ulpian, Paul, Modestinus, 
and others) and from the three Codes (Gregorianus. 
Hermogenianus. Theodosianus). The unknown au- 
thor might have been a teacher in one of the law 
schools in the Eastem Empire. Some addidons were 
perhaps inserted after the pubbcadon of the Digest. 
Editioni: Kabler in Huschke’] Jurisprudentia auteiustmi- 
ana 2, 2 (fixth «A, 1927, 461); Baviera, FIR 2 (tecood 
ed. 1940) 461; Girard. Textes de droit rom. (fixth ed. by 
Sena. 1937) 609,—Wmstedt CIPhUol 2 (1907) 201; Ricco- 
bono. BIDR 9 (1896 ) 217; idem, AnPal 12 (1929) 550; 
Peters, Die ostrbm. Digestenkommentare, BerSaehGW 65 
(1913) 90. 

Scholia. To the Basilica, see basilica. 

Sciendum est. It should be understood. This is a 
iavorite locudon of many jurists to introduce an 
important general legal rule. The locudon is ire- 
quently strengthened by tn summa (= generally 
speaking on the whole), generaliter, and the like. 

Sciens. One who has knowledge, one who does some- 
thing knowingly (that it is forbidden or invabd). 
At times, sciens is syn. with conscius (see conscien¬ 
tia). —See scientia. 

Sciens dolo malo. See dolus malus. 

Scientia. Knowledge. The term refers both to a 
professional knowledge (as, e.g., scientia turis, sci¬ 
entia artis ) and to the knowledge of a fact, of an- 
other’s doing, of a spedfk legal provision, etc. Ant. 
ignorantia. 

Scientia domini. The master’s knowledge of a wrong- 
doing about to be committed by his slave. In certain 
drcumstances scientia domini could be considered 
as compbdty and the master could not free himself 
from responsibibty by debvering the slave ( noxae 
deditio ). 

H. L ; . v -Brohl, Neuvelles itudes sur le tris ancien dr. 
rom., 1947, 128. 

Scienda iuris (civilis). Knowledge of the law. Sci¬ 
entiam iuris profiteri = to exerdse the profession of 
a jurist. For the lack of knowledge of legal norms 
involved in a spedfic case, see ignokantia jubis. 
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In order to avoid the harmrul consequences of the 
ignorance of the law, one had to consuit a professional 
lawyer, since “scientia turis is the knowledge one 
has by himsclf or may acquire by Consulting persons 
more learned in law (prudentiores) ," D. 37.1.10. 

Scientia iusti et iniusti. The knowledge of what is 
just and what unjust. Appears in the definition of 
i uris prudentia by Ulpian (D. 1.1.10-2). 

Scientia legitima. See scientia iuris. 

Scilicet. Of course, certainly, evidently, to be sure. 
See n> est. Some phrases introduced by scilicet may 
have originated in marginal, explanatory glosses which 
later copvists insened in the text of a juristic writ- 
ing, and which subsequently were copied by the com- 
pilers of the Digesti 

Guameri-Citati, Indicf (1927) 80. 

Scipio Nasica (Gaius). A highly estimated jurist of 
the second century b.c. According to a (not fully 
reliable) remark by Pomponius he was ffered a 
house at public expense in order to make him readily 
accessible for consultation. 

Munzer, RE 4, 1501 (no. 353). 

Scire. See scientia, sciens, sciendum est. 

Scire leges. See interpretatio. 

Scitum. A decree, an ordinance, a generally recog- 
nized legal rule.—See plebiscitum. 

Scriba. A derk in a court or in an office, a secretary 
(in an assodadon, collegium). The scribae in a 
magisterial office (scribae aedilicii, tribunicii, quaes¬ 
torii) belonged to the subordinate personnel, the 
apparitores. Muniripal magistrates had also their 
scribae. A scriba is to be distinguished from a 
librarius who was simply a copyist. When a scriba 
performed the tasks of a librarius, his dde was scriba 
librarius. —C. 1071.—See apparitores. —See pon¬ 
tifices MINORES. 

Komemann, RE 4. 423 ; 4A; Lecrivam, DS 4; Jones. JRS 
39 (1949) 38. 

Scriba quaestorius (or ab aerario). A derk in the 
office of a quaestor. Among the magisterial derks 
the scribae quaestorii were the most important; they 
were the bookkeepers of the treasury (see aerarium ) 
and, in view of the many tasks they had to fulfill in 
connecdon with the financial administradon, the most 
numerous (6). 

Korsemann, RE 2A, 850. 

Scribendo adesse. When a record of the passing of 
a senatusconsultum was written, several senators 
were present ("scribendo adfuerunt") to as sure the 
accuracy of the written text. 

Scribere. To write. Used of ali kinds of public and 
private announcements or dedaradons made in writ- 
ing. Scribere refers both to what the praetor pro- 
mulgated in his edict or a provindal governor in his 
ordinances and letters, and to what the emperor 
ordained in his enactments. Scribere is used of all 
written legal documents (testamentum, instrumentum. 


chirographum, etc.). Quotadons from juristic writ- 
ings are also introduced by scribere ("Labeo scribit") 
with or without indicadon of the woric from which 
the quotation was taken.—See the following item, 

SCRIPTURA. 

Klingmuller, RE IA. 

Scribere heredem (tutorem, exheredem). To insti¬ 
tute an heir (to appoint a guardian, disinherit a 
person) in a testamenti Hence heres scriptus = an 
heir insdtuted in a testamenti Anti heres legitimus. 

Scrinia. Subdivisions of the bureaus of the imperial 
chancery in the later Empire. Literally the term 
indicates the buckets in which the offidal papers were 
stored. The chiets of those offices, which were called 
also sacra scrinia, the magistri, proximi, comites, were 
subject to the magister officiorum. The varicus 
scrinia were indicated by an additional term as to 
their spedfic funcdons, e.g., scrinia epistularum, libel¬ 
lorum .—See the following items.—C. 125. 

Seeck, RE 2A; Lecrivam. DS 4. 

ScriniariL Offidals emploved in the scrinia. —C. 
12.49. 

Seeck, RE 2A, 894; Jones. JRS 39 (1949) 54. 

Scrinium a memoria (memoriae). A bureau in the 
imperial chancery which, under the di recti on of the 
magister (sacrae) memoriae, performed the secre- 
tarial work on all dedsions in wridng, letters. ap- 
pointments, and orders issued by the emperor. 

Seedc, RE 2A, 897. 

Scrinium dispositionum. See comes dispositionum. 

Seedc, RE 2A, 909. 

Scrinium epistularum. Under the direcdon of a 
magister epistularum, in the later Empire diis re- 
placed the former office ab epistulis. 

Seedc, RE 2A. 898; Rostowxew, RE 6, 210. 

Scrinium libellorum. An office in the imperial chan¬ 
cery in the later Empire concemed with all kinds ot 
petidons (libelli) addressed to the emperor. Libel¬ 
lensis — an offidal in this bureau. 

Seedc, RE 2A, 899. 

Scrinium memoriae. See scrinium a memoria. 

Scripta. Things written (e.g., a testamenti documenti 
juristic wridng). A legal transaction (act) is termed 
sine scriptis when conduded only orally. without a 
written instrumenti—See scriptura, instrumentum. 

Scriptor testamenti. The person who wrote a testa- 
ment for a testator. He might also serve as a wit- 
ness to the will.—C. 923 .—See quaestio Domi¬ 
tiana, TESTIS AD-TESTAMENTUM ADHIBITUS. 

Scriptura. A written document (a receipt, an ac- 
knowledgment of a debt, a testamenti a con tr act, 
etc.). Syn. in scriptis, instrumentum. Anti sine 
scriptura, sine scriptis. Generally a scriptura was 
made for the purpose of evidence. In postclassical 
times written acts became more and more usual. In 
Justinians law certain transacdons had to be con¬ 
duded in wridng to be valid. Scriptura is also used 





VOL. 43, TT. 2, 19331 


EXCYCLOPEDIC DICTIONARY OF ROMAN LAW 


693 


of a single dispositum of a written last wilL For 
scriptura in Jusdnian’s language, see litterarum 
OBLIGATIO. 

M. Krocl, Du role de rierit dans ia preme des contrais, 
Tbese Nancy. 1906; L. De Sario, II documento come og- 
getto di rapporti, 1935, 63; Arcfai, Scr Ferrini 1 (Univ. 
Sacro Coore. Milan, 1947) 19. 

Scriptura. (With reference to a jurisL) An opinion 
expressed bv a jurist ( scriptura Sabini, Iuliani) in a 
published work. 

Scriptura. (In administrative law.) A fee paid for 
the use of public pasture land. 

Kubler, RE 2A; Rostowzew, DE 2, 582; L. Oerid, Eco- 
uomia e ftnansa dei Romani, 1 (1943 ) 453. 

Scriptura exterior—interior. See diptychum. 

Scriptura legis (senatusconsulti). The written text, 
or a single proviso of a lega! enactment (a senatus¬ 
consultum ). 

Scripturae Sacrosanctae. Holy Writ. Jusdnian or- 
dered (C. 3.1.14.1) that in all idnds of courts the 
judges ( omnes omnino iudices Romani turis discep¬ 
tatores — all judges who dedded according to Roman 
law) should not start the proceedings undl a copy 
of the Scriptures was deposited in court, where it had 
to remain undl the end of the proceedings. 

Scripturarius ager. See ager scripturarius. 

Buri ese. St suW aoer publicus, MemTor Ser. II, 76 (1952) 
36, 90. 

Scutarii. Heavilv armed bodyguards of the emperor 
in the later Empire. Thcy were among the scholares 
of the SCHOLAE PALATINAE. 

Seeck, RE 3A, 621. 

Secare partes. This expression occurred in the Twelve 
Tables in connecdon with the creditors’ right of exe- 
cudon on the person of a debtor in default The 
pertinent provision as related by Gellius ( Noctes 
Att. 20.1.52) ordained: “on the third market dav 
they (scii, the creditors) might cut [the debtor] to 
pieces; cutdng more or less [of the body of the 
debtor] would not be a fraud.” The meaning of 
the phrase is not beyond any doubt; h seems to allude 
to an old custom of bringing an insolvent debtor to 
the market on three consecudve market days and 
pronouncing publidy what he owed. in order to give 
his reladves and friends an opportunity to pay for 
him. If they did not. the creditors were authorized 
to kill him. Whatever the meaning of this provision, 
literary sources note that no instance of such a 
cmelty on the part of creditors was known. 

Riccobono, FIR 1* (1941) 33 (ad Table 4.6: BibL); F. 
Kieineicam Die Personalexecution der Zwolj Tafeln, 1904, 
224; J. Kohler. Skakespeare vor dem Forum der Juris pru¬ 
dens (1919) 50; Radin. AmJPkUol 43 (1922) 32; H. 
Levy-Bruhl. Queiques problemes du tres ancien dr. rom., 
1934, 152; Dull, ZSS 56 (1936) 289; G. L Luzratto. Pro- 
eedura civile rom., 2 (1948) 36; Georgescu, R1DA 2 
(1949 ) 367; Kaser, Dor altrom. Ius, 1949, 187. 

Secretarium. A dosed court-hall (in the later Em¬ 
pire) in which trials were held and judgments ren- 


dered. Syn. secretum. These terms allude to a dme 
when proceedings were hdd in secret and the public 
was separated from the court by a curtam (velum) 
which was lifted only in spedfic cases. Constantine 
ordered that proceedings be public. 

Seeck, RE 2A, 279; Mommsea, Rom. Strafrcckt, 1899, 362. 

Secretum. See secretarium. 

Secta. A group of followers of a school of thought 
(secta studiorum). Syn. schola. See sabiniaxi.— 
Secta means also a religious sect, primarily with 
reference to hereties. See haereticl The follow¬ 
ers of a sectarian religious doctrine = sectatores. 

Sectatores. In religious matters, see secta. 

Sectatores. Adhercnts of a candidate to a magistracy 
who used to accompany him in public during the 
campaign period in order to impress the voters. 
The custom was condemned by some statutes against 
ambitus, as an uniair praedee. 

Fluss, RE 2A. 

Sectio bonorum. The purchase of eonfiscated p r o p ert y 
sold by the fise at public aucti on in a lump. The 
purchaser = sector bonorum. The institution is not 
well known; in Justiniani time it no longer existed. 
If some items among the confiscated property were 
stili hdd by a private individual, the sector was 
granted a spedal interdici, the so-called interdictum 
sectorium under which he obtained possession of the 
things in questi on. 

Leonhard, RE 3 (r.r. bonorum s.); Berger, RE 9, 1669 
(no. 50); H um be r t, DS 1 (s.v. bonorum s.) ; Klingmuller, 
RE 2A. 892; O. Len Edictum perpetuum* (1927) 456; 
Rotondi, CentCodPav. 1934, 103; Solazri, C oncorso dei 
creditori 1 (1937) 242. 

Sector. See sectio bonoeum, auctio. 

Secundae nuptiae. A second marriage. The condu- 
sion of a second marriage alter die dissolution of the 
previous marriage through death or divorce, was 
generally permitted—to men without restrictions, to 
women (originally only widows, and later also di- 
vorced women) after ten months (later one year). 
See luctus, turbatio sanguinis. Augustus’ legis- 
lation (see lex iulia de maritandis ordinibus) 
fostered even second marriages by inflicting financial 
disadvantages to unmarried and dnldless per sons. 
Under the influence of Christianity the later imperia! 
legislation became unfavorable to second marriages. 
From the fourth centurv on, it imposed upon men 
and women married a second time vari ons restricti ons 
of a financial nature in favor of children bora of the 
first marriage.—C. 55; Nov. 22.—See univira. 

Secundae tabulae. See testamentum pupillare. 

Secundarium interdictum. See interdictum secun¬ 
darium. 

Secundocerius. See primicerius. —C. 127. 

Secundum. In favor of, according to, e.g., to r end er 
a judgment in favor of the plaintif? (secundum ac¬ 
torem). to dedde according to the testament (secun¬ 
dum tabulas) in favor of the heir. Ant. contra. 
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Secundum tabulas (sc. testamenti). According to 
the testamenL Ant. contra tabulas. —See bonorum 
POSSESSIO SECUNDUM TABULAS. 

Securitas. Securitv, guarantv. Securitas rei publicae 
(publica) = the security of the state, public saiety. 

Securitates. In the meaning ot receipts, syn. with 
apochae. They attested the debtoris discharge of his 
debts. Officia! securitates were issued for the dis- 
charge of compulsory public Services (munera). 

Securus. Irresponsible, free from responsibility, not 
exposed to an action or exception. Juristic decisions 
to the effect that a person is securus ( = secure) meant 
that he need not iear a suit or judidal prosecution. 
Securus was also used of a creditor who received 
sufficient secundes (pledge, sureties) from his debtor. 

Secutores. Soldiers, attendants (orderlies) assigned 
to the personal Service of high military commanders, 
militarv tribunes, etc. Naval commander had also 
their secutores. 

Fiebiger, RE 2A. 

Sedes. With reference to private persons, residence. 
Syn. domicilium. With reierence to imperial offices 
(in the language of the imperial chancery), the office 
itself. Sedes urbana (or urbicaria ) s the office of 
the praefectus urbi. Sedes praetoriana = the office of 
the praefectus praetorio. The emperors, in address- 
ing high goverament offidals, used to call their office 
"sedes vestra ."—See excelsa sedes. 

Seditio. Open resistance. an uprising of a rather large 
group of persons with the use oi—armed or unarmed 
—force against magistrales; a violent disturbance of 
a popular assembly or of a meeting of the senate. 
Leadere and instigato» ( auctores ) were punished by 
death. The pardcipants ( seditiosi ) were tried under 
the Lex Julia de vi, or for crimen maiestatis. A sedi- 
don in the army (mudnv) was treated with particular 
severity. Vociferous demonstradons or complaints 
of soldiere, although called also seditio, were milder 
punished. 

Pfaff, RE 2A; Humbert and Iicri\m DS 3. 1558. 

SeditiosL Those who parddpated in a sedidon (see 
seditio) and, according to imperial constitutions, 
those who incited the lower class of the people 
(plebs) against “the public order” (C. 9.30.1).— 
C. 9.30. 

Seius. See nomen. 

Sella curulis. See magistratus cubules. subsellium. 

Semel heres semper heres. “Once an heir always 
an heir." One who at law or by entry into an 
inheritance (see aditio hereditatis) became an heir 
of a deceased person. remained his heir (see heres) 
forever. Therefore an heir could not be appointed 
for a limited period. 

C Sanfilippo. Evolusione storico deirhereditas, 1946, 93; 

Ambrotmo, SDHl 17 (1951) 221 

Semenstria. See commentarii principum. 

Semenstris pensio. Payments (e.g., rents) in six- 
month-installments. 


Semis. See ex asse, usurae semisses. 

Sempronius. See nomen. 

Sempronius. An unknown jurist of the third century 
b.c. (consul 305 B.c.f), popularly known by the Greek 
epithet Sophos (= Sapiens) because ot his profound 
knowledge of the law.—A similar case is that of the 
also unknown jurist, Publius Atilius (he appea» in 
Cicero as Lucius Acilius), of the second century b.c., 
who was honored with die titie of Sapiens. 

Munzer. RE 1 1437 (no. 85); Klebt. RE 1. 252; W. 
Kunkd, Herkunft und soziale Stellung der rom. Jurist en, 
1951 6, 10. 

S em u nc ia. One twenty-fourth part of a whole (e.g. 
of an inheritance).—See as, ex asse. 

Senaculum. The place where the senate gathered. 
Originally, it was an open place in the forum, later 
a building (a curia or temple). 

Klotz, RE IA 

Senatores. Membera of the senate. See patres. 
After the admission of plebeians to the senate (the 
dme cannot be exacdy fixed, probably at the begin- 
ning of the Republic), a distinedon between the patri- 
cian and plebeian membe» of the senate was reflected 
in the expression patres (et) conscripti by which the 
senato» were addressed, the term conscripti seem- 
ingly reierring to the plebeian senato» (conscripti 
— enrolled in the list of senato», see patres con¬ 
scripti). The LEX PUBLILIA PHILONIS (339 b.c.) 
abolished the differendadon between patridan and 
plebeian senato». In the later Republic a kind of 
hierarchv among the senato» came into existence, 
based on the magistracies the senato» (ex-magis- 
trates) had held before. Those who had been magis¬ 
tratus curules (ex-consuis, ex-praeto», ex-aedils) 
preceded those who had held other office s (ex-tribune s 
ex-aedils of the plebs) or none at alL Before the 
lex ovi nia (318-312 B.c.) senato» were nominated 
by the consuis or by the extraordinary magistrates 
(dictato») temporarily repladng the consuis. Ac¬ 
cording to an early custom, ex-magistrates of high 
rank became automatically membe» of the senate; 
after the Lex Ovinia, by which the censo» were 
entrusted with the selectio n of the senato», that 
custom became a fixed rule. Eligible for mexnber- 
ship in the senate were only Roman ddzens who were 
free-bom or sons of free-bora fathe». Exduded 
were women, persons condemned in an actio famosa 
and branded with infamy, persons who practiced an 
ignominious profession, and bankrupts. The age of 
a newly-appointed senator varied according to the 
magistracy he had held; see magistratus. The 
voungest were the ex-quaesto» (over thirty-one). 
Under Augustus the minimum age was lowered to 
twenty-five. The finandal independence of the sena¬ 
tore who generally came from the wealthiest fami lies, 
was guaranteed by the requirement of a minimum 
property which was fixed by Augustus at one mil- 
lion sesterces. Senato» were forbidden to parda- 



VQU «3, FT. 2, 1913] 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


695 


pate in a business enterprise; see lex claudia.— 
D. 1.9; C. 324.—See senatus (Bibi.), orno SENA¬ 
TORIUS, SENATUM COGERE. 

Senatores. (In municipalities.) Members of the mu- 
mripal cotindl ( ordo decurionum). Svn. decuriones. 

Kubler, RE 14. 2321. 

Senatores ab actis senatus. Senators entrusted bv the 
emperor with the edition and custody of the acta 
senatus. 

Senatores nondum lecti. Ex-magistrates not yet 
selected bv the censors for the senate. 

Senatores pedariL The tenn is not quite dear; its 
origin was obscure to ancient writers, as related by 
Gellius (A 'oct. Att. 3.18). Senatores pedarii were 
either senators who had held a lower, non-curule 
magistracy or ex-magistrates who had not yet been 
enrolled into the list of senators by the censors. The 
term pedarii was perhaps connected somehow with 
the senate's way of voting by a division of the voters 
(pedibus in sententiam irc. see discessio). The 
senatores pedarii could partiripate only in this form 
of voting and were exduded irom taking part in 
discussion.—See magistratus curules, lectio se¬ 
natus. 

0’Brien-Moore. RE SuppL 6. 680: M. A. De Dominici», 

II ius sententiae ne 7 senato rom., 1932. 

Senatorius. Connected with. or pertaining to. sena¬ 
toria! rank (e.g., nuptiae, ornamenta, dignitas, ordo, 
etc.).—See ordo senatorius. 

Senatu movere. See movere (de) senatu, nota cen¬ 
soria. lectio senatus. The censors could refuse 
the admission of an ex-magistrate who according to 
his rank was digible to the senate. by omitting his 
name ( praeterire ) from the list of senators. 

0’Brien-Moore, RE Suppi. 6, 763. 

Senatum cogere (convocare, vocare). To convoke 
the senate. See senatum habere. Senators were 
required to reside in Rome and to attend the meet- 
ings. They were subject to fines for unjustified 
absence. 

Senatum consulere. See senatusconsultum. 

Senatum dare. To give persons (e.g., iorrign em- 
bassies, delegations from provinces, provindal gov- 
emors) the opportunitv of being heard by the senate 
by convoking it for this purpose. 

Senatum habere. To convoke the senate in order to 
present an important matter to the senaiors (e.g., to 
propose a law, to ask for an opinion). The convok¬ 
ing magi strate presided over the meeting.—See se¬ 
natum dare. 

Senatum mittere (dimittere). To declare a meeting 
of the senate adjoumed. 

Senatus. The senate was one of the earliest Roman 
constitutional institutions; it remained in existence 
throughout the entire histoiy of the Roman state, not, 
of course, without fundamenta! changes in its struc¬ 
ture and its legal and politica! importance. For the 


senatus in the regal period, see rex. In the Re- 
public, the senate became the most important organ 
of foreign and intemal policj'. Its acrivity was 
not fixed by a written law; in particular, its rights 
with respect to the popular assemblies ( comitia ) on 
the one hand, and to the magistrates on the other, 
were not defined by siatutes. The pertinent rules 
were customary law. In the field of foreign relations 
the senate recdved ioreign ambassadors and ap- 
pointed embassies for missions abroad. Dedsion 
conceming war and peace lay with the people (see 
leges de bello indicendo) , but a previous opinion 
oi the senate was binding. In case of war the senate 
appointed the commanaers for the varicus fronts and 
designated the armed and naval forces therefor. In- 
competent generals were removed by the senate. 
Treaties with foreign countries were concluded by the 
Senate but had to be ratified by a popular assemfcly. 
In finandal matters the senate deaded about taxes, 
the sale of public land ( ager publicus), expenses for 
conducdng a war, for sacred institutions, and the like; 
it supervised the admini strati on of public funds (see 
aerarium populi romani). The senate also had 
the control of the religious life, and could institute 
the cult of new deities. In matters of intemal policy 
the senate funedoned as an advisory bodv {sententiam 
diccrc) to the high magistrates (consuis, praetors). 
The magistrates who had the right of convoking the 
senate {ius agendi eum patribus, in the Republic con¬ 
suis, praetors, dictators, and later the plebeian tri- 
bunes) submitted to the senators ior their opinion 
proposals for new laws. administrative measures of 
major importance, problems conceming the polidcal 
life of the state, and the like, but such consultadon 
was only customary, not mandatory. Nor was the 
advice of the senate binding upon the magistrates. 
A clause "si magistratibus videbitur” {= if the magis¬ 
trates deem it right) made compliance with the sen- 
ate’s advice offidally opdonal. Normally, however, 
the advice was followed, since it was not in the in- 
terest of the magistrate to provoke a conflict with the 
senate. For the administradon oi provinces, see pro¬ 
vinciae senatus. Only members of the senate 
(originally 300, later 600, under Caesar 900. in the 
Empire 600 again) were admitted to the meedngs 
of the senate, which took place with the doors of the 
meeting house open but with the public excluded. 
In the Prindpate the senate obtained legisladve func- 
tions (see senatusconsulta) and jurisdiction in 
crimina! matters, primarily in crimes involving the 
state. Formally the senate elected the emperor (see 
princeps, lex de imperio). It also obtained the 
right to appoint the magistrates, but this right in 
the course of time lost its importance since the em- 
perors used to nominate candidates (see candidati 
Caesaris) and the senate’s approval became a mere 
formality. Gradually the senate was compelled to 
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give up much of its independence, and its powers and 
acti vi ty depended, in fact, upon the attitude of the 
reigning emperor. In the late Empire the importance 
of the senate declined continuously with the increase 
in the autocratic power of the emperor. Its func- 
dons, as far as the}* were exerdsed at all, becaxne a 
pure formality, as did also the election of the emperor, 
which was performed to carry out the wishes of the 
army leaders. The supreme authority being vested 
in the emperor, the senate with its exorbitant num- 
ber of members (2.000) was nothing more than a 
munidpal counal of Rome (and Constandnople, since 
Constandne created a second senate there), with a 
spedfic competence in conierring honorific tities 
and distinctions.—See senatores, senatusconsulta, 
AMPUSSIMUS ORDO. ORDO SENATORIUS, PATRES, AUC¬ 
TORITAS PATRUM, INTERREGNUM, PRONUNTIARE 
SENTENTIAM, PLEBISCITA, LECTIO SENATUS, SENTEN¬ 
TIAM ROGARE, CLARISSIMUS, ACTA SENATUS, ACCLA¬ 
MATIO, ALBUM SENATORUM, ADLECTTO, MOVERE DE 
SENATU, COMMENDARE, IUSTITIUM, IUS ANULI AUREI, 
LEX MAENIA, LEX PUPIA, PRODITIO, SOLUTIO LEGIBUS, 
SOLIS OCCASUS, DISCESSIO, INTERROGATIO. RELATIO, 
LEGATI DECEM, VERBA FACERE, DECURIA, and the fore- 
going and following items. 

0'Brien-Moore. RE Suppi. 6; Lecrivain, DS 4; Volterra. 
.VD/ 12; Momigliano. OCD; P. WQlems. L* tenat de Ia 
Rtp. rom. 1-3 (1833-1885) : Th. A. Abele, Der Senat untrr 
Augustus, 1907; Homo. Reo. Histonque 137 (1921) 161. 
133 (1922) 1: P. Lambrechts, La compositio» du Senat 
rom. 117-192 de Vaccession au trone d'Hadrie», 1936; idem, 
La compositio» du Senat rom. de Septime Severe a Dio- 
clitien, 1937; idem, Studien over Romeinsche mstellingen, 
I. De Senaat, 1937; S. J. De Laet. La composition du Senat 
rom. 193-284 AD., Budapest, 1937 (Disseri. Pannonicae 
I. 8); idem, La composition du Senat rom. 28 B.C.-68 AD. 
(Travaux Fac. P hilos. Gand, no. 92), 1941; E. Stein, Dis- 
parition du Sinat & la fi» du sixiime siicle, Bull. Acad. 
Belg. 25 (1939) 308; G. Nocera, 11 potere dei comisi, 1940, 
243; De Francisd, RcruL Accad. Pontificia di Arckeologia, 
1946-47, 275. 

Senatus legitimi. Regular meetings of the senate, nor- 
mally twice in a month. Extraordinary sessions were 
frequently convoked, espedally by the emperors. 

Senatus municipalis (municipii). See ordo decu¬ 
rionum. 

Kubler, RE 4, 2319; Lecrivain, DS 4; H. U. Instinsky, S. 
in i Gcmeiirwesen peregrinen Rechts, Philo! 96 (1944). 

Senatus populusque Romanus (abbr. S.P.QJL). A 
traditional formula, applied in official acts to indicate 
the govemment of the Roman state (in the Republic 
and even in the early Prindpate). It stresses the 
part of the Roman people in the organization of the 
govemment as a constitutional organ equal to the 
role of the senate. The abbreviation is preserved in 
manv inscriptions. 

Mommsen. Rom. Staatsrecht 3. 2 (1888) 1257; H. Dessan. 
Inscriptitmes Latinat Selectae, 3, 1 (1914) 589; G. Nocera, 
11 potere dei comia, 1940, 244. 

Senatusconsulta. Dedsions, dec rees of the senate 
issued in response to requests for advice (senatum 


consulere) iram one of the high magistrates (consul, 
praetor, tribunus plebis, under the Prindpate the 
praefectus urbi ) who after presenting the matter 
( verba facere ) asked the senators for their individual 
opinions. From the very beginning a senatusconsul¬ 
tum was what the name expresses: an advice to the 
magistrate requesting it The magistrate normallv 
followed the advice in exerdsing his functions or 
incorporated it into his edict giving a more binding 
character thereto. Some of the republican senatus¬ 
consulta made reierence to previous statutes and 
plebisdtes. For the indirect influence of the senate 
on the legislative activity of the popular assemblies, 
see auctoritas senatus. As to the legislative force 
of the senatusconsulta, there is no doubt that about 
the middle of the second century after Christ the 
- senatusconsulta acquired the legal force of statutes, 
as attested by Gaius (Inst. 1.4) ; “ Senatusconsultum 
is what the senate orders and de cre es ; it has the force 
equal to that of a statute ( legis vicem optinet) al- 
though this has been questioned.” This remark sug- 
gests that under the Republic and the early Prindpate 
the senate had no legislative power. Accordingly. 
one century later, Ulpian stated (D. U.9); "it is 
bevond doubt that the senate can make the law." 
From the third century b.c. it became customary to 
write the decrees of the senate and to deposit a copy 
in the aerarium saturni where they were preserved 
imder the supervision of the aedils. More important 
senatusconsulta were inscribed on bronze tablets 
posted in public. Under the early Prindpate the 
senatusconsulta superseded the comirial legislation, 
but were later in tum superseded by imperial enact- 
ments. The senatusconsulta were usually named 
aiter the proposer (a magistrate or imperial official). 
The senatusconsulta concemed various matters; a 
considerable number of them dealt with private law. 
—D. 1.3.—See oratio principis, senatus, lex 

VALERIA HORATIA, IMMUNITAS, CENSERE, SCRIBENT» 

ADESSE, publicatio legis, and the following items. 

0’Brien-Moore, RE SuppL 6 (1935); Lecrhrain. DS 4; 

Volterra, SDI 12; Momigliano. OCD; Lomi-Lorini. St 

Bonfonte 4 (1930) 377. 

Senatusconsultum Acilianum. Forbade legades of 
things which were joined to buildings as their orna- 
ments (e.g., statues, sculptures. vases). The purpose 
of the senatusconsultum was to protect buildings from 
loss of their embellishment. In practice the senatus¬ 
consultum was also applied to sales of such things. 
The name A dlianum is not p reser ved in the sources; 
it was coined in the literature from the name of one 
of the co nsuis , Acilius A viola, under whose consul- 
ship the senatusconsultum was passed (ad. 122). 

Bachafen. Ausgewdklte Lekren, 1848, 209; Voigt. Die rom. 

Bauoetetse, BerSackGW 1903. 195; Bontar.te. Cono Z 1 
1926 266; M. Pampalom. AG 30 (1883) 260 -Ser. giur. 

1 (1941) 225. 
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Senatusconsultum Afinianum. (Of unknown date.) 
Dealt with the rights of succession of a child who 
being one of three brothers was adopted by a third 
person. He had a right to a quarter of the adoptive 
iathers e state, even ait er his emandpation by the 
latter. 

G. Bergman. Britrage sum rom. Adoptionsrecht (Lund, 
1912) 76. 

Senatusconsultum Apronianum. (Under Hadrian.) 
Permitted awarding fideicommissa hereditatis to chies 
( civitates ). 

Senatusconsultum Articuleianum. (ad. 123.) Con- 
cemed fideicommissary manumissions in pro vinces. 

Senatusconsultum Calvisianum. (4 b.c) Dealt with 
penal procedure in trials for crimen repetundarum 
held in provinces. 

Riccobono. FIR 1* (1941) p. 409; Stroux and Wenger, 
ABa\-AW 34. 2 (1928) 112; Arangio-Ruiz. Riv. di filo - 
logia, N.S. 6 (1928) 321; v. Premerstein, SS 48 (1928) 
428 ; 478 and 51 (1931) 446; La Pira. St ital. di filol. elat. 
8 (1929 ) 59: L G. Luzzatto, Epigrafia giuridica (1942) 
239 (BibL), 278; J. H. Oliver. Mem. Amer. Ac Reme, 
1949, 105. 

Senatusconsultum Calvisianum. (a.d. 61.) Or- 
dained that a marriage of a man over sixty with a 
woman over fifty did not exempt them from the 
sanctions of the lex iulia de maritandis ordinibus. 

Senatusconsultum Claudianum. 1. (ad. 47.) For- 
bade advocates to claim more than 10,000 sesterces 
as an honorarium on pain of being prosecuted ior 
crimen repetundarum-, see senatusconsultum de 
advocationibus. 2. (ad. 49.) Permitted marriage 
with a niece (to make possible the marriage of the 
emperor Gaudius with his niece). 3. (ad. 52.) 
Contained among other things the provision that 
a free woman living in a conjugal union with a slave 
(contubernium ) became a slave (and her children 
as well) if after three warnings by the slave’s master 
she continued her relation with the slave. She was 
then attributed to the slave’s master as his slave. 
Later legislation gradually modi fi ed the penalties of 
this senatusconsultum. —There were stili some other 
senatusconsulta in the times of Claudius.—Inst. 3.12;« 
D. 29J; C. 7.24; 9.11. 

Brecht, RE 18, 4, 2049; (Volterra) NDI 12, 36: Rossello, 
StSen 11-12 (1894, 1896); Albanese, 11 Circolo giuridieo 
22 (Palerrao. 1951) 86; Biondi, lura 3 (1952) 142. 

Senatusconsultum Dasumianum. (Ca. ad. 119.) 
Provided remedies for fideicommissary manumissions 
when through absence or impuberty of the benefidary 
the manumission ordered by the testator could not be 
performed. 

H. Kruger ZSS 48 (1928) 178; Besuier, RHD 19 (1930) 
836. 

Senatusconsultum de advocationibus, (ad. 55.) 
Prohibited the payment or promise of an honorarium 
to advocates before the trial. “All who have a law- 
suit will be ordered before proceeding to take an oath 
that they have not given, promised, or guaranteed 


by a cautio any sum to anybody with regard to his 
activity as an advocate ( advocatio ) in the trial’’ 
(Pliny, Ep. 9.4). They could, however, after the 
condusion of the trial pay an honorarium not exceed- 
ing the amount of 10.000 sesterces; see senatus¬ 
consultum Claudianum (under no. 1). 

Senatusconsulta de aedificiis non diruendis, (ad. 
44 and 56.) Prohibited the acquisition of buildings 
with the intenti on of destroying them for pro fit (di¬ 
ruendo plus adquirere). Such a transaction was void 
and the buyer had to pay double the price to the fise 
as a penalty. The two senatusconsulta are called 
Hosidianum and Volusianum after their proposers. 
Riccobono. FIR 1* (1941) na 45 (BibL); Gnipe, ZSS 48 
1 1928) 572; May, RHD 14 (1935) 1. 

Senatusconsultum de agnoscendis liberis. See ag¬ 
noscere LIBEROS, SENATUSCONSULTUM PLANCIANUM. 

Senatusconsultum de aquaeductibus. (11 B.c.) See 
AQUAEDUCTUS. 

Riccobono. FIR 1* (1941) na 41; Kornemznn. RE 4. 1784; 
De Robertis, La espropriasione per pubblica utiliti. 1936, 

. 95; idem, AnBori 7-8 (1947) 177. 

Senatusconsultum de Asclepiade. (78 B.c.) Granted 
various privi leges (e.g., ex empti on from all taxes and 
requisitions) to the captains of three Greek ships 
for the help given Rome in the Social War time. 
It is preserved completely in Greek, partly in Latin. 
Riccobono, FIR 1* (1941) na 35; Gallet, RHD 1937, 242; 
387; E. H. Warmington, Remains of aneient Latin 4 
(1940) 444; Pietrangeli, B1DR 51-52 (1948) 281. 

Senatusconsultum de Bacchanalibus. (1S6b.c) In- 
stituted proceedings against the partidpants in the so- 
called Bacchanalian conspiracy who committed vari¬ 
ous crimes. In order to suppress the orgiastic out- 
rages performed under the cover of Dionysiae festivi- 
ties the consuis were authorized to conduct the trials 
in an extraordinary procedure ( quaestio extra ordi¬ 
nem) without regard to the niles of appeal, and 
beyond the walls of the dty of Rome. The text of 
the senatusconsultum is preserved. 

Riccobono. FIR 1* (1941) na 30 (BibL); E. H. Warm- 
ington, Remains of old Latin 4 (1940) 254; Voiterra, NDI 
1Z 31; De Ruggiero, DE 1 (t.v. Bacchus); Wissowa. RE 
1; E Masioimeau. La magie dans rantiquite rom.. 1934, 
151; F. M. De Robertis, Diritto associatmo, 1937, 52; 
Arangio-Ruiz, SDHI 5 (1939) 109; Bequignon, Rev. 
archeologique, 1941, 184; Frezza, AnTr 17 (1946-47) 205. 

Senatusconsultum de collegiis. A decree of the sen¬ 
ate of unknown date (Augustus?) concerning the 
foundation of collegia (associations) and ordering 
their dissolution in the case of an activity against the 
state. The relation of the senatusconsultum to the 
Lex Iulia de collegiis is not quite dear. Doubtiul 
also is the question of whether a portion of a senatus¬ 
consultum preserved epigraphically belongs to this 
senatusconsultum. —See collegia. 

Riccobono. FIR 1* (1941) 291; Arangio-Ruiz. FIR 3 
(1943) 101; Volterra, NDI 12, 34; F. M. De Robertis, 
Diritto associativo romano, 1938. 244 ; 292; Acta Divi 
Augusti 1 (1945 ) 266; Berger, Epigraphica 9 (1947) 44. 
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Senatusconsultum de collusione detegenda. See 
SENATUSCONSULTUM NINNIANUM. 

Senatusconsultum de Iudaeis. (132 b.c.) An an- 
swer to the Jewish state concerning its complaiiits 
against Antiochus, king of Syria. The knowledge of 
this senatusconsultum as of several others dealing 
with Jewish matters, comes trom Flavius Josephus. 
J. Jus ter, Lei luifs dans fEmfirt Rom. 1 (1914) 133. 

Senatusconsulta de ludis saecularibus. (17 b.c. and 
a.d. 47.) Partly preserved, concem the nadonal 
games called ludi saeculares, in the arrangement 
oi which the quindecim viri sacris faciundis played 
an important role. 

Riccobono. FIR 1’ (1941) no. 40; Acta Divi Angusti 1 
(1945) 240; Xilsson, RE IA, 1696; Pirhi. De Indu saecu¬ 
laribus, 1941. 

Senatusconsultum de nundinis saltus Beguensis. 
(aj>. 138.) Granted market privileges to a locality 
in the province of Africa. 

Riccobono, FIR 1* (1941) no. 47. 

Senatusconsultum de pago Montano. (Of the first 
century B.C.?) Prohibited the dumping of refuse in 
certain xones outside of Rome. 

Riccobono. FIR 1* (1941) no. 39; Philipp. RE 16, 204. 

Senatusconsultum de philosophis et rhetoribus. 
(161 b.c.) Forbade Greek philosophe» and rhetori- 
dans to reside in Rome. 

Senatusconsultum de provinciis consularibus. (51 
B.c.) Settled the rules for the relations between the 
se nate and the magistrates of consular provinces. 

Senatusconsultum de sumptibus ludorum gladiato¬ 
riorum minuendis, (ajd. 176.) Issued prorisions in 
order to diminish the expenses connected with gladia¬ 
toria! games.—See ludi gladiatorii. 

Riccobono, FIR 1* (1941) no. 49; L. Robert, Les gladia- 
teurs dans fOrient gree, 1940, 284. 

Senatusconsultum de Thisbensibus. (170 b.c) 
Concerned the relations with the dty of Thisbae in 
Boeotia. 

Riccobono, FIR 1* (1941) no. 31. 

Senatusconsultum de Tiburtinis. (159 b.c. ) Granted 
a general amnesty to the dty of Tibur. 

Riccobono, FIR 1* (1941) na 33. 

Senatusconsultum Geminianum. Extended the penal- 
ties of the Lex Cornelia de falsis on persons who 
accepted money for a false testimony.—See falsum. 

Senatusconsultum Hosidianum. (a_d. 44.) Directed 
against speculati on in house property.—See senatus¬ 
consulta DE AEDIFICIIS NON DIRUENDIS. 

De Pacfatere, Mei Cagnat 1912; May. RHD 14 (1935) 1. 

Senatusconsultum Iuncianum. (a_d. 127.) Estab- 
lished again (see senatusconsultum dasumianum) 
some rules concerning a ndeicommissary manumission 
of slaves in the case of absence of the person who for 
any reason (ex quacumque causa) had to free them. 

Senatusconsultum Iuventianum. (Decreed under 
Hadrian on the proposal of the jurist I uvendus 
Celsus.) Dealt with daims of the aerarium populi 


(trans, amer, rsm soc 

Romani against private indiriduals for die recovery 
of vacant inheritances. The rules oi the senatuscon¬ 
sultum appear extended to hereditatis petitiones 
among private persons. but apparendy a good part 
of this extension belongs to later development, ii 
not to postclassical and Jusdnian’s law. The senatus¬ 
consultum established the liability oi an illegal holder 
oi an estate who fraudulendy sold objects belonging 
to the inheritance or gave up possession thereof ( dolo 
desiit possidere) as well as the duty of resutudon of 
Products and profits (interest) which the unlawful 
possessor of the estate derived therefrom. Disrinc- 
don was made between possesso rs in good faith and 
such in bad faith.—See hereditatis petitio. 

Beseler. Beitrdge 4 (1920) 13; Fliniaux. RHD 2 (1923) 
82: J. Denoyez. Le S. 1926: Lewaid. ZSS 48 (1928) 
638: C. Appleton. RHD 9 (1930) 1. 621: Fliniaux. ioid. 
110; Huber. Die Ausdehnung der Sormen des se. J-. Dii». 
Erlangen, 1933; Carcaterra. AnBari 3 (1940) 104: A. 
Guarino, i ai". Iulianus, 1946. 82; B. Biondi. Istituti fonda- 
mentali dei dir. ereditario 2 (1948) 193; Sarni Di Paola. 
AnCat 2 (1948) 275; A. Carcaterra. L’asione hereditaria 
2 (1948) 37. 

Senatusconsultum Largianum. (ajd. 42.) Estab¬ 
lished the order oi succession ior inheritances of 

LATINI IUNIANI. 

Senatusconsultum Libonianum. (ajd. 16.) Dedared 
testamentarv disposidons in favor of the writer of 
the testament to be void. Bv an enactment of the 
Emperor Claudius the writer was in such a case sub- 
ject to the penaldes of the Lex Cornelia de falsis .— 
D. 48.10.—See falsum. 

De Martino, Ser in memoria di E. Massari. 1938. 331. 

Senatusconsultum Licinianum. (aj>. 27? 45?) 
Dealt with conspiracy to forge a testament and false 
testimony concerning a testament. 

Senatusconsultum Macedonianum. (Under Vespa- 
sian.) Forbade loans to sons under paternal power 
(filii familias). The transacdon was not void, but 
the son was protected by an exceptio (exceptio sena¬ 
tusconsulti Macedoniani) against the claim of the 
lender even after the father's death.—D. 14.6; C. 
423.—See studium. 

Volterra. NDl 12. 38; Devilla. StSas 18 (1941) 252; 
Daube. ZSS 65 (1947) 261. 

Senatusconsultum Memmianum. (aj>. 63.) Con- 
tained the prorision that childless persons (orbi) 
could not evade the disadvantages introduced by the 

LEX IULIA DE MARITANDIS ORDINIBUS by a fictidoUS 

adopdon of children. 

Senatusconsultum Neronianum. (a.d. 57?) Ex¬ 

tended the prorisions ot the senatusconsultum Silania - 
num on the slaves of the widow of an assassinated 
master. 

Senatusconsultum Neronianum de legatis. (Be¬ 
tween aj>. 60 and 64.) Abolished the disdncrion 
among the various forms of legades (legata). It 
decreed that a legacy expressed in iess appropriate 
terras should be as valid as if it had been made in 
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the most favorable forin ( optimo ittre, i.e., per dam¬ 
nationem). —See LEGATUM, LEGATUM PE» DAMNA¬ 
TIONEM. —There were several other senatusconsulta 
decreed under Nero. 

Volterra, A 'DI 12, 37; Ciapessoni St Bonfante 3 (1930) 
649; Piaget. Le S. N. ( L ausa rm c, 1936); G A Maschi. 
St sttirinterpretasione dei legati, 1938. 104; B. Biondi Suc¬ 
cessione testamentaria (1943) 282. 

Senatusconsultum Ninnianum de collusione dete¬ 
genda. (Under Domitian.) Contained provisions 
against collusion benveen patron and freedman with 
a view to having the latter declared free-bom.—See 
COLLUSIO. 

Senatusconsultum Orfitianum. (ajj. 178.) Gave a 
woman’s children preference as to her iniieritance 
over her brothers, sisters, and other agnates.—An- 
other senatusconsultum (of the same year) declared 
tesramer.rary manumissions of slaves vaiid when their 
identity could be established bevond doubt, even if 
thev were not indicated in the testament by name, as 
the LEX FUFIA CANINIA required.—Inst. 3.4; D. 
37.17; C. 6-57. 

G. La Pira. La successione ereditaria intestata, 1930, 293, 
Larapri SDH1 12 (1946) 174; Sannlippo, Fsehr Schui: 
1 (1951) 364. 

Senatusconsultum Pegasianum. (About a.d. 73.) 
Granted an heir the right to keep a fourth part of 
the fideicommissa he had to deliver according to the 
testator's vili. This provision is analogous to that 
of the lex falcidia with regard to iegades. The 
initiative for the senatusconsultum was apparently 
taken by the jurist Pegasus. In Justinian’s legis- 
lation the senatusconsultum Pegasianum does not 
appear. rererences to it having been replaced by those 
to the senatusconsultum TREBELLIAXUM. —Another 
senatusconsultum Pegasianum (a.d, 72) extended the 
privilege oi anniculi causae probatio to latini ru- 
ntaxi over thirtv vears of age; see causae probatio. 
Solazzi, RISC 86 (1949) 30. 

Senatusconsultum Pisonianum, (ajj. 57.) Con- 
cerned the sale of a slave who might be subject to 
torture and the penalties provided in the senatus¬ 
consultum silaxianum because his master was 
found assassinated. The sale was null and the seller 
had to return the purchase price to the buyer. 

Senatusconsultum Plancianum. (Before the reign of 
Hadrian.) Ordered that a pregnant woman had to 
notify ( denuntiare ) her drvorced husband of her con- 
dition within thirty davs after divorce. The husband 
had either to send attendants ( custodes ) to watch the 
woman until the child was born or to deny ( contra 
denuntiare) his paternity.—D. 25-3.—See agnoscere 

LIBERUM. 

Weiss. RE 3A. 1889; P. Tisset, Prlsomption de potemiti 
(Montpellier, 1921) 180. 

Senatusconsultum Rubrianum. (After aj>. 100.) 
Ordered the praetor to dedare a slave free when 
the person who had to perform the manumission ac¬ 
cording to the testator’s will re fu sed to do so. 


Senatusconsultum Silanianum. (ajj. 10.) When a 
master of slaves was assassinated and the murderer 
could not be found, ali slaves who lived with him 
“under the same roof’ were subjected to torture 
and eventually condemned to death. A slave who 
revealed the murderer was declared free by the 
praetor’s decree.—See senatusconsultum Neronia¬ 
num. PISONIANUM, ORATIO MARCI, TECTUM, VINDI¬ 
CARE NECEM. 

Lunatto, St Ratti (1934 ) 545; Aru. ibid. 211; Acta Divi 
Augusti 1 (1945) 258; Hemnann, ADO-RIDA 1 (1952) 
495. 

Senatusconsultum Tertullianum. (Of the time of 
Hadrian.) Granted a mother who had the rus 
liberorum a right of succession on intestacy to her 
children’s inheritance. but it gave priority to the 
children’s children. their father and some agnates. 
Later imperial legislation improved the rights of 
succession of the mother. Justinian abolished the 
requirement of ius liberorum,—Inst. 3.3; D. 38.17; 
C. 6.56. 

G. La Pira, La successione ereditaria intestata, 1930, 277; 
G. Goutelle, De la lutte entre agnation et eognation d pro- 
pos du S. T.. 1934; Sarfilippo. Fsehr Schui: 1 (1951) 364. 

Senatusconsultum Trebellianum. (ajj. 56.) Or¬ 
dered that “ii an inheritance was delivered over to 
anvone on account of a fideicommissum, the actions 
which would lie at ius civile for. or against, the heir, 
should also be given in favor of, or against, him to 
whom the inheritance has beer, made over” (Gaius, 
Inst. 2J253). The pertinent actions were proposed 
in the praetorian edict as actiones utiles. —D. 36.1; C. 
6.49.—See exceptio restitutae hereditatis, here¬ 
ditatis P ET I TIO FIDEICOMMISSARIA. 

Lemercier, RHD 14 (1935) 623; B. Biondi Successione 
testamentaria (1943) 477; Bartoiek, Ser Ferrini 3 (Milan, 
1948) 308. 

Senatusconsultum Turpilii anum. (ajd. 61.) Con¬ 
tained provisions against tergiversatio. —D. 48.16: 
C. 9.45. 

Volterra, StCagl 17 (1929) 114; Levy. ZSS 53 (1933) 
213; Bohacek. St Riccobono 1 (1936) 361. 

Senatusconsultum ultimum. A decree of the senate 
in times of extreme emergencv ( ultima necessitas) 
ordering “that the consuis see to it that the state (res 
publica) suffered no harm” ( Cic. pro MU. 26.70) or, 
in other words, to defend the res publica. By virtue 
o i such a decision the consuis (or the highest magis¬ 
trale available) were authorized to apply any extra- 
ordinary measures required by the situadon ( tumul¬ 
tus , war), even a temporary suspension of certain 
constitutional institutions (see iu s titi u m). The first 
application of this exceptional remedy was during the 
Gracchan movement (121 B.C.; it was proposed for 
the first time in 133 b.c., but was rejected owing to 
resistance of the then consul, the jtirist P. M. S cae¬ 
lo va). 

CBrien-Moore. RE Suppi. 6. 756; Momigliano, OCD ; C 
Barba gallo. Una misura eccesionale dei Romani, B S. U., 
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1900; idem. RendLomb 35 (1902) 450; De Marchi. ibid. 
224. 464; Plaumami. Kl 13 (1913) 321; Antonini, S. U., 
1914; UmuJRS 33 (1943) 94; Wirszubski, Ubertat (Cam- 
bridge, 1950) 55. 

Senatusconsultum Velleianum (or Vellaeanum). 
(About aj). 46.) Forbade women to assume liability 
for other persona ( intercedere, intercessio). The 
transaction was not void, but lost its efficacy if the 
woman when sued by the creditor opposed the ex¬ 
ceptio senatusconsulti Velleiani. She could also daim 
the retura of what she had paid in fulfillment of her 
obligation. In certain instances the excepdon was 
inadmissible (e.g., against a minor, or when the 
transacdon was in the interest of the woman). Sure- 
des and heirs of the woman might use the excepdon 
too. Justinian reformed the whole institudon of 
women’s intercession by requiring a public act beiore 
witnesses, and exduding the benefits of the senatus¬ 
consultum Velleianum if the woman renewed the 
intercession after two years and in certain other s pe¬ 
ri tic cases.—See intercessio, actio quae restituit 
(in s t i t ui t) obligatio nex. —D. 16.1; C. 429. 
Leonhard, RE 9 (s.v. intercessio ); Coq, DS 3 {s.v. inter¬ 
cessio) ; Volterra, NDI 12, 35; Carrdli, RISC 12 (1937) 
63; idem. SDHl 3 (1937) 305; P. Pierret Le s. Velleien, 
1947; Vogt, Studien sum s.V., Boem, 1952. 

Senatusconsultum Vitrasianum. (Before or during 
the reign of Hadrian). Concerned the case of the 
fideicommissary manumission of a slave when one of 
the cohrirs was a child. 

Senatusconsultum Volusianum. (aj>. 56.) See 

SENATUSCONSULTA DE AEDIFICIIS NON DIRUENDIS. 
May, RHD 14 (1935) L 

Senectus (senex). Old age (an old man). There 
was no legal definitior; as to when a person had to be 
considered old. Senility, however, was taken into 
consideradon as an excuse from guardianship, for 
exempdon from munera personalia, and the like, as 
well as in certain agreements, for instance. conceming 
alimony. A guardian who could not fulfill his dudes 
because of old age might ask for the assignment of a 
curator for the administradon of the ward’s property. 

Seniores. In military centuriae, see iunioses. 

Sensus. In the legal field die capaci ty of understanding 
die significance of one’s doings, in pardcular, whether 
they are wrong or righL Children in infancy (see 
infantes) ha ve no sensus; likewise lunati cs, except 
during intervalla dilucida. Sensus also means the 
intention, the desire of a testator; syn. voluntas. 

Sententia. (With reference to a jurist.) The opinion 
of a jurist expressed tither in his wridng or in a 
RESPONSUM. 

Sententia. (In judirial proceedings.) The final judg- 
ment in a rivil trial, rendered by a judge ( iudex ) in 
the bipartite procedure or by a judidal offidal in the 
cognitio ext ra ordinem. The sententia put an end to 
the co n tr o vers y between the pardes and the matter 
in dispute became now a res indicata. The judgment 


was either condemnatory ( condemnatio, damnatio ) 
or absolutory ( absolutio ). In the formulary pro¬ 
cedure the condemnatory judgment was always for 
a sum of money (see condemnatio pecuniaria) 
without regard to the object of the controversy. In 
the procedure through cognitio a condemnatio pecu¬ 
niaria was no longer exdusive. A judgment once 
pronounced could not be changed or revoked by the 
judge who passed it See error calculi. The exe- 
curion of a judgment was achieved by a second aedon; 
see actio iudicati. The judgment was pronounced 
orallv, without indication of morives; in the later law 
a written judgment was required in addidon to the 
oral pronouncement; see sententiam dicere. Sen¬ 
tentia is also the judgment of an arbitrator; see 
arbiter, compromissum. —The terminology in crimi- 
nal trials was also condemnatio (damnatio) for con¬ 
demnatory sentences. absolutio for an acquittal.—D. 
42.1; C. 7.43-47 ; 55; 10.9; 50.—See res iudicata, 

I UDI CATUM, RETRACTARE CAUSAM, APPELLATIO, PRO¬ 
VOCATIO, PERICULUM, SENTENTIAM PROFERRE. LITIS 
AESTIMATIO. 

Wenger, RE 2A; Leonhard. RE 2A. 1503; Kleinfeller, 

RE 2A, 1505; Delaunay, Mil Boissier (Paris. 1903) 161: 

G. Kuttner, Fsehr Martii: 1911, 235; Biondi, St Bonfante 

4 (1930) 29; H. Appelt, Die Urteilsnicktigkeit im rom. 

Prozess, 1937; F. Vassalli, Studi 1 (1939) 405; Vamy. 

BIDR 47 (1940) 108. 

Sententia adversus fiscum. A sentence rendered 
against the fise.—C. !0.9.—See retractare causam. 

Sententia contra constitutiones. A judgment ren¬ 
dered contrary to imperial consriturions. The judge 
who rendered sudi a judgment was guiltv of crimen 
falsi. —See falsum. 

Biondi. St Bonfante 4 (1930) 69; Lery, BIDR 45 (1938) 

138; De Roberti», ZSS 62 (1942) 255. 

Sententia definitiva. See definitiva sententia, in¬ 
terlocutiones. 

Sententia iudicis. See sententia. 

Sententia legis (edicti, senatusconsulti). The in¬ 
tention, the purpose, the spirit of a legal enactment 
(a statute, an edict, a senatusconsultum). —See EX 
lege. 

Wenger, RE 2A, 1502. 

Sententia Minutiorum. See terminare. 

Sententia senatus. See sententiam rogare, pronun¬ 
tiare sententiam. 

Wenger, RE 2A. 1496. 

Sententiae Pauli. A work by the jurist Paul in fi ve 
books, entided Sententiarum ad filium libri quinque. 
E xc c rpts of this work are to be found in die Digest. 
Fragmenta Vaticana, Collatio, and Consultatio, and 
probably one-sixth of the whole work in an Epitome 
appended to die Lex Romana Visigothorum. It is 
assumed (not without opposition) that the work was 
□ot written by Paul himself, but was an anthology 
compiled about ajj. 300 from various works of Paul’s 
by an unknown hand. The work as is preserved 



VOl_ 43, rt. 1, 1933] 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


701 


undoubtedlv contains postdassical additions, and the 
more important problem is to detennine what in the 
work is classica! and what not. As a xnatter of fact, 
Constantine, less than a centurv after Paul’s death 
(C. Theod. 1.42, aj>. 327 or 328), extolled the value 
of the work in glowing tenns and ordered that it 
should have full anthority when prodnced in court. 
The Law of Citations (see i uris prudentia) of ajj. 
426 reiterated the validity of Paul’s Sentences. 
Edrdons in ali collectiora of Fontes luris Rom. (tee Gen¬ 
eral BibL Ch. XII), the most recent bv Bavi era, FIR T 
(1940).—Berger, RE 10, 731; M. Conrat. Der mstgothi- 
sche Paulus, Airaterdasi. 1907; G. Beseler. Beitroge sur 
Kritik 1 (1910) 99; 3 (1913 ) 6 : 4 (1920) 336: B. Kubler, 
Gesch. des rom. R„ 1925. 284; Scfaul*. ZSS 47 (1927) 39; 
Levy, ZSS 50 (I3C0) 272; Lanria, AnMoc 6 (1930) 33; 
Volterra, ACDR 1 (Roma. 1934 ) 35; idem, Riv. Storia 
dir. ital. 8 (1935) 110 (Bibi.); Scherille, St Riccobono 1 
(1936) 39; £. Levy, Medievalia et Humanistico 1 (1943) 
14; idem, Pouli S., a Palmgenesia of the optning tities 
(Ithaca. 1945); idem, BIDR 55/56 (1951) 226; F. Schola, 
History oj R. legal Science, 1946, 176. 

Sententiam dare, See sententiam dicere. 

Sententiam dicere. (In judidal proceedings.) To 
pronounce judgment. The judge faad to do it orally, 
in later law reading the dedsion from a written draft. 
Syn. sententiam dare, pronuntiare, proferre. —See 

PERICULUM. 

Sententiam dicere. (In the senate.) See sententiam 

ROGARE. 

Sententiam rogare. To ask the senators ior their 
opinions. It was the presiding magistrate who re- 
quested the senators to express their opinion by vote 
( sententiam dicere). Hence sententia often means 
the resuit of the vote, the final dedsion (ex sententia 
senatus). —See verba facere. 

Sentire aliquid (or de aliqua re). To have in mind, 
to wish. to intend, to understand. The term occurs 
frequenti" in texts dealing with the intention of a 
testator when the expressions he used in his will were 
not fully dear.—See sensus, voluntas. 

Sentire damnum. To suffer damage (loss). Ant. 
sentire commodum, lucrum = to gain a profiL 

Separare. To divide, to separate, to disjoin. See 
fructus separati. With reference to a marriage = 
to divorce; hence separatio — divortium. 

Separatio bonorum. The separation of the hdr’s prop- 
erty irom the estate he inherited. The separatio 
bonorum served to protect the creditors of the de- 
ceased b}' reserving the estate for them and exduding 
the creditors o i the heir, who might be in solvent. 
The insdtudon, called beneficium separationis, was 
extended to the benefit of the legatees, but not of the 
creditors of the heir when the inheritance was in- 
sohrenL See beneficium inventarii. The separatio 
bonorum comprised the estate at the time of death, 
together with subsequent products and accretions 
which occurred afterwards.—D. 42.6; C. 772. 

Ferrini, Opere 4 (1930. ex 1899-1901) 167; 175: 183; G. 
Bavi era, II commodum separationis, 1901; Solazzi, BIDR 


(1901) 247; Mflani, StDocSD 25 (1904) 5; C Tnmedei, 
La s. dei beni ereditori, 1927; Guarmo, ZSS 60 (1940) 
185; idem, SDHI 10 (1944) 240; Solani. II concorso dei 
creditori 4 (1943) L 

Separatio fructuum. Separation of fruits from the 
thing which produced them.—See fructus, fructus 

SEPARATL 

Separatim. See coniunctim. Syn. disiunctim. 

Septemvirale iudicium. A court composed of seven 
persons competent (presumably) to judge complaints 
conceming undutiful testaments; see querela in¬ 
officiosi TESTAMENTI. 

Leonhard, RE 2A (s.v. septemviri ); Eisele, ZSS 35 
(1914) 320. 

Sepulcri violatio. See violatio sepulcri. 

Sepulcrum (sepulchrum). A grave, a burial place 
“where a corpse or bones are laid down" (D. 
1172.5). A sepulcrum is a locus religiosus, also 
when a slave has been buried, but not the grave of 
an enemv. A monument (monumentum) erected “in 
order to preserve the memory of a dead person” 
(D. 1172.6) is not a locus religiosus if the person 
is not buried there.—D. 11.8; 47.12; C. 9.19.—See 
iter as sepulcrum, rus sepulcri, illatio mortui. 
C Fadda. St e questioni di diritto 1 (1910) 147; Tauben- 
schlag, ZSS 38 (1917) 244; M. Mord, Le s. (Annales 
Unia. Grenoblc) 1928; E. Albertario. Studi di dir. rom 2 
(1941) 1. 29, 39; Arangio-Ruix, FIR 3 (1943) no. 80; 
F. De Visscher, AntCI 15 (1946) 123; idem, SDHI 13-14 
(1947-48) 278; idem, RIDA 1 (1948) 199; idem, Le re- 
gime jurid. des plus anciens cimetieres chretiens, Analecta 
Bollandianc 69 (1951) 39; Crichton. JurR 60 (1948) 138; 
Biondi, lura 1 (1950) 160; Dnll. Fschr Schuls 1 (1951) 
191. 

Sepulcrum familiare (hereditarium). See rus se¬ 
pulcri. 

Sequela. (With reierence to an obligadon.) A see- 
ondary obligadon, as disdnguished from the prindpal 
obligadon of a debtor. 

Sequester. “One with whom the parties to a contro¬ 
versa deposit the object of the dispute” (D. 
50.16.110). The sequester was a depositee and his 
liability was the same as in the case of a normal 
deposit; see depositum. The recovery of the thing 
deposited could be daimed by an aedon, called actio 
(depositi) sequestraria. Unlike the normal depositee, 
the sequester was considered possessor of the thing 
and was protected by possessory interdicis. 

Weiss, RE 2A; BeancheL DS 4; Arangio-Rux, AG 76 
(1906) 471; 78 (1907) 233; Albertario, St Solmi 1 (1941) 
349; Dull, Fschr Schuls 1 (1951) 203. 

Sequestrare (sequestratio). To deposit a contro¬ 
versia! thing with a third person as a sequester. 
Syn. in sequestre deponere. —C. 4.4.—See sequ es te r . 

Sequestre. In sequestre, see sequestrare. 

SequL Used of rights and obligadons which are de- 
volved, after the death of a person, on his heir, as 
well as of rights connected with an immovable (such 
as servit udes) which in the case of its transfer pass 
to the acquirer. 
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Sequi caput alicuius. See noxa caput sequitus. 

Sequi condicionem alicuius. Te follow a person in 
his personal status (freedom, ddzenship). Legiti- 
mate children share the status of the father; children 
bom out of wedlock follow that of the mother.—See 

VULGO CONCEPTI. 

Sequi fidem alicuius. To put one’s trust, to have 
confidence (faith) in another’s promise or good faith, 
to confide. 

Serenissimus (serenitas). An honorific title of the 
emperor in the later Empire (from the fourth cen- 
tury on). The emperors used to speak of themselves 
in their enactments serenitas nostra (“our serenity”). 

Serva. A female slave. Syn. ancilla. 

Servare. To take care of, to protecL The praetor 
used the term in his edict when he promised to pro- 
tect certain transactions or agreements (e.g., "pacta 
conventa servabo"). —See missio in possessionem 

DOTIS (rei) SERVANDAE CAUSA, MISSIO IN POSSESSIO¬ 
NEM LEGATORUM SERVANDORUM CAUSA. 

Servare (ab aliquo). To obtain by a suit what is due, 
to recover (e.g., expenses made for another, indem- 
nification). 

Servari. In locutions such as servandum est, servabitur, 
svn. with observari (= to be observed, to be acted 
according to the law). 

Servi Slaves.—See servus. 

Servile supplicium. See crux. 

Servilis. Connected with slavery or pertaining to 
slaves. Servilis condicio — the legal and social con- 
dition of a slave. Servilis cognatio, see servus. 

Servire. Refers to the legal situation of a slave (see 
servus) or to that of an immovable encumbered by 
a servitude ( praedium quod servit). The terms 
praedium serviens and praedium dominans, used in 
the literature, are unknown in Roman sources. 

Servitium. Comprised ali persons who were in the 
service of another. They constituted his familia (see 
familia). In the language of imperial constitutions 
servitium was used in the sense of any kind of service. 

Servitus. Slavery. “We compare slavery almost with 
death" (D. 50.17209). “Slavery is an institution 
of the law of all nations (ius gentium) under which 
one is subject to the mastership (dominium) of an¬ 
other, contrary to nature” (D. 1.5.4.1).—See servus 

(Bibi), SERVIT U T E M SERVIRE, REVOCATIO IN SERVI¬ 
TUTEM, VINDICATIO IN LIBERTATEM. 

Servitus (servitutes). A servitude, an easement. 
Servitutes were classified among iura in re aliena 
(= rights over another’s property) since their sub- 
s tanc e consisted in a right of a person, other than 
the owner, primarily the proprietor of a neighborly 
immovable, to make a certain use of anothef’s land. 
This right was vested in the benefidary not as a per¬ 
sonal one, but as a right attached to the immovable 
(land or building) itself, regardless of the person 
who actually happened to own it. These servi tudes 


are servitutes praediorum (also servitutes rerum, iura 
praediorum). Among them there is a distinction 
between servitutes praediorum rusticorum and servi¬ 
tutes praediorum urbanorum according to the economic 
exploitation of the benefiting immovable, i.e., either for 
agricultural production or ior urban utilizauon (hous- 
ing, commerdal or industrial buildings) regardless of 
the locadon oi the immovable in a city or in the coun- 
try. Later (postdassical or Justinian’s) law added to 
the servi tudes a new category, the personal servi tudes 
(servitutes personarum, hominum), in which the 
benefidary was a speafic person. But only the term, 
servitutes personarum, was a later creadon, the per¬ 
tinent rights to use another’s property (iura in re 
aliena) were known in the classical law and dis- 
cussed and developed by the classical jurisprudence. 
At the death oi the benefidary a personal servitude 
was extinguished. whereas in predial (rusric or ur¬ 
ban) servitudes the death of the actual benefidary 
was without any effect on the existence of the ser¬ 
vitude which as connected with the immovable passed 
to the successor oi the owner. Predial servitudes 
were oi a verv diderent nature. Some of them were 
more typical and the extension of the pertinent rights 
vested in the owner of the dominant land were de- 
termined by law or custom. Modificadons were, how- 
ever, admitted in speafic cases; see modus servitu¬ 
tis. There was a legal rule: “Nemini (nulli) res 
sua servit ” (D. 8226, no one can have a servitude 
on a property of his own), since ownership as such 
implied all kinds of udlizadon of the thing. Another 
rule was that a predial servitude could not impose on 
the owner of the servient immovable the duty of 
doing something. His liability went only so far as 
to abstain from doing something to the deriment of 
the benefidary of the servitude or to tolerate the 
latter using his property in some way. A predial 
servitude, being strictly connected with the dominant 
immovable, could not be transierred to another person 
unless the immovable itself was alienated. By the 
alienation the new owner became the benefidary of 
the servitude. A servitude was constituted through 
mancipatio or in iure cessio when it was reck- 
oned among res mancipi, as the rustic servitudes 
were, or on the occasion of the division of a com- 
mon landed property in iavor ot the owners of the 
shares. In a last will a servitude could be granted 
only in the form of a legatum per vindicationem. 
Praetorian law introduced the establishment of a 
servitude by an agreement; see pactiones et stipu¬ 
lationes. In Justinian’s law the stipulation became 
usual for this purpose. A predial servitude was ex¬ 
tinguished when one of the two immovables, the 
servient or the dominant, was destroyed, or when 
the owner oi one acquired the other; see confusio. 
—Servitus in the language of Justinian indicat es at 
times restrictions imposed by the law on owners of 
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imxnovables, as, ior instance, in the buildings regula- 
ticms se: in a consdtudon of the Emperor Zeno. See 
zenoxianae constitutiones. The following items 
deal with typical predial servitudes, both rural and 
urban. Some of them appear in the sources as ius 
(iura). For the so-called personal servitudes, see 

USUS, USUSFRUCTUS, HABITATIO, OPERAE SERVORUM. 

—Inst. 2.3; D. 8.1-3; C. 3.34.—See usucapio ser¬ 
vitutis. usucapio ubertatis, non usus, pati, vin¬ 
dicatio SERVITUTIS, PERPETUA CAUSA SERVITUTIS, 
INTERDICTUM QUAM HEREDITATEM. 

Leonhard. RE 2A: Beauchet. DS 4; Ciccaglione, NDI 12; 
Berger. OCD ; Longo. B1DR 11 (1899) 281; Buckland. 
LQR 42 (1928) ; idem. St Rieeabona 1 (1936) 277: Bon- 
iarne. St Aseali (1931) 179; Arangio-Ruiz, Foro ltal., 59 
11932) : Frena. StCagl 22 (1934); Grosso. In temo di 
c astitu Aone tacita di servitu, BIDR 42 (1934) 326; idem, 
SDH1 3 (1937 ) 274; idem. Rb\ di dir agrario 17 (1938) 
174; idem, Problemi di diritti rtali (1944 ) 26; Guameri- 
Citati. BIDR 43 (1935) 19; Ciapessoni. StPav 22 (1937) 
107; B. Biondi. La categoria ram. de Ile servitutes, 1938; 
idem, Le servitu prcdiali (Corsa) 1946; E. Albertario, 
St udi 2 (1941) 339; S. Solani. Requisiti e madi di costi- 
tusiane delle servitu prcdiali, 1947: idem. Specie e csti» i- 
cionc delle servitu prcdiali, 1948; idem, La tutela e il pos¬ 
sessa delle servitu preaiali, 1949; E. Levy, West Roman 
vulgar lote. 1951, 55. 

Servitus actus (ius agendi). See actus, interdic¬ 
tum DE ITINERE ACTUQUE. 

Servitus altius non tollendi (jc. aedes). An urban 
servitude which imposed on the owner of a building 
the dutv not to build higher over a certain limit. 
A counterpart was a servitude ius altius tollendi 
which gave the benendary the right to build higher. 
Boonamici. Annali Vttiv. Toseane, 32 (1913): A. Perret, 
Ius a. tollendi, These Paris. 1924; Grosso, St Albertoni 1 
(1935) 453; Branca. St A. Cicu 1 (1951) 105. 

Servitus aquaeductus (aquae ducendae). A rural 
servitude consisting in the right of the owner oi the 
dominant land to conduct water from, or across, 
another’s land tnrough pipe or canals. The servitus 
was protected by interdicts granted against any one 
who prevented the benefidaiy irom exercising his 
right or who tried to render the water or the neces- 
sary construcdons useless.—See interdictum de 

AQUA. CASTELLUM. 

Manigk, RE 10; Berger, RE 9, 1630; Gianziano, NDI 1 
U.r. aeque private ); Orestano. BIDR 43 (1935) 217; De 
Robertis. AnBari 1 (1938) 61; Maschi, BIDR 46 (1939) 
313; Solani, Fsckr S ebule 1 (1951) 380. 

Servitus aquae haustus. The right to take water from 
a iountain. a pond, or a spring located on anothers 
property. This easement implied free access (iter) 
to the place. Syn. servitus aquae hauriendae. —See 

FONS, INTERDICTA DE FONTE. 

Leonhard. RE 2; Grosso. BIDR 40 (1932) 401. 

Servitus arenae fodiendae. The right to dig ior sand 
in a land belonging to another. 

Servitus calcis coquendae. The right to burn lime 
on another's land. 


Servitus cloacae immittendae. The right to have a 
drain through a neighbor’s land.—See cloaca. 

Servitus cretae eximendae. A rural servitude which 
endtled one to take chalk from another’s soil. 

Servitus eundi. See iter. 

Servitus fumi immittendi. See fumus. 

Servitus itineris. See iter. 

Servitus itineris ad sepulcrum. See iter ad sepul¬ 
crum. 

Servitus lapidis eximendi. A rural servitude to take 
stones from a quarry belonging to another. 

Servitus luminis. The right to proht by the light 
from a neighbor’s land. 

Servitus ne luminibus officiatur. An urban servitude 
which endtled the benefidary to prevent his neighbor 
irom building a house which might snut him off irom 
the light. A counterpart to this servitude was the 
right ius officiendi luminibus tricini which gave the 
benendary the right to build on his land as he pleased, 
regardless oi the neighbors suffering a limitation or 
loss of light.—See servitus altius non tollendi. 

Servitus ne prospectui officiatur. This servitude gave 
the owner of an immovable the right to prevent his 
ndghbor from building a house or planting trees 
which might impede the beneficiary’s pleasant view. 
—See servitus ne luminibus officiatur. 

Servitus oneris ferendi. An urban servitude involv- 
ing the right of the benendary* to have his building 
supported by the neighbor’s wall. The latter was 
bound to keep his wall in good condition. 

Ciccaglione. NDI 12, 1. 165; Riccobono. ibid. 218: Stialoja, 
St giur. 1 (1933, ex 1881) 84; G. Segre. BIDR 41 (1932) 
52; idem. St Aseoli (1931) 681. 

Servitus pascui (pecoris pascendi). See rus pas¬ 
cendi. 

Servitus praetoria. A servitude constituted in a form 
introduced by praetorian law.—See servitus, pac¬ 
tiones ET STIPULATIONES. 

H. Kruger. Die pratorische Servitut, 1911; Rabel. Mei 
Girard 2 (1912) 387; Berger, GrZ 40 (1913 ) 299; Maschi, 
BIDR 46 (1939) 274; B. Biondi, Le servitu prcdiali (1946) 
213. 

Servitus proiciendL See the iollowing item. 

Servitus protegendi. An urban servitude which en¬ 
dtled the benendary to project a roof on the nrigh- 
bor’s property. A similar servitude was servitus 
proiciendi concerning a balcony projected over the 
ndghbor’s land.—See protectum. 

Servitus servitutis esse non potest. A servitude can- 
not be imposed on a servitude. There was no possi- 
bility to transier the exerdse of a servitude wholly 
or in part to another. 

Perugi. BIDR 29 (1916) 181. 

Servitus silvae caeduae. The right to cut wood on 
another’s property. 

Servitus stillicidiL There were different servitudes 
connected with the use of dropping rain-water: (a) 
servitus stillicidii immittendi = the right to discharge 
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the dropping rain-water from the caves or spouts of 
one's building on the property of a neighbor; the 
larter was obliged to receive it; (b) servitus stillicidii 
avertendi = the right to divert the rain-water from 
the roof of a neighbor's building to make it run on 
the bcneficiary s land; (c) servitus stillicidii reci¬ 
piendi = the right to receive the rain drip from a 
neighbor's property. 

Anctu .\'D1 12, 1. 905; Grosso. St Albertoni 1 (1935 ) 465; 
Guarneri-Citati, RendLomb 59 (1926); B. Bioedv La cate¬ 
goria rom. delle servitutes (1938) 129. 

Servitu» tigni immittendi. An urban servitude which 
entitled the benefidary to introduce a beam serving 
for his building into the wall of a neighbor's building. 
—See TIGNUM IUNCTUM. 

Servitus viae. See via. 

Servitutem debere. Used of a land which is encum- 
bered with a predial servitude. Fundo servitus debe¬ 
tur is used of a land the owner oi which is the bene- 
ficiary of a predial servitude. 

S. SoUzzi, Tutela della servitu preiiali, 1949, 163. 

Servitutem servire. Denotes a factual (not legal) 
condition of a person who although being free per- 
formed Services of a slave.—See ubeb homo bona 

FIDE SERVIENS. 

J. Ellul, Evolutum et nature jurid. du mancipium (1936) 
282. 

Servitutes personarum. See seevitus. 

C Sanfilippo. S. p. {Corso), 1944; Ciapcssoni. CentCod 
Pav (1934) 879; B. Biondi, La servitu prediali, 1946, 50. 

Servitutes praediorum (rusticorum, urbanorum). 
See seevitus. 


Servius Sulpicius Rufus. A prominent jurist of the 
second half of the first century of the Republic, consul 
in 51 b.c., orator and a tamous legal teacher. His 
writings amounted to 180 books; among them was 
the first commentary on the praetorian Edict. Ac- 
cording to Cicero, he furthered the application of 
equity (see aequitas) in settling legal disputes. 
Miiaxer. RE 4A, 851 (na 95); E. Vernay, Servius et son 
icole, 1909; Peters. ZSS 32 (1911) 463; Kubler. ACDR 
Roma 1 (1934) 96; Stroux, ibid. 130; Di Marxo, BIDR 
45 (1938) 261; P. Meloni, S. S. R. e i suoi tempi. Annali 
Fac. Lettere e Filosofia Unio. Cagliari, 13 (1946). 


Servus. A slave. Syn. ternis; homo, mancipium, ancilla 
(a f cmal e slave), puer. Although a human being, 
legally a slave was considered a thing {res) without 
any legal personality. He belonged to his master as 
a res mancipi, and therefore the transfer of owner- 
ship of a slave was to be performed through manci¬ 
patio. AU that the slave acquired belonged to his 
master and he could not assume an obUgation for his 
master. Hence there was no action against the latter 
from transactions conduded by the slave. Excep- 
tions from this rule were introduced by the prae¬ 
torian law; see peculium, actio teibutosia, insti¬ 
tor. Aside from these spedfic cases a general rule 
was that the legal situation of a master might be 
improved by a contractual activity of his slave, but 


could not be made worse. The master was, ho weve r. 
liable for deUctual offenses of the slave (see delic¬ 
tum), but when sued with an actio noxalis for the 
slave’s wrongdoing (see noxa), he might free him- 
self from Iiability by handing over (surrendering) 
the slave to the person injured ( noxae deditio). A 
slave could not be sued nor could he be plaintiff in 
a trial. In the earUer law the master had rus vitae 
necisque over the slave, and even during the period 
of the RepubUc a slave had no protection against his 
master's cruelty. See lex petroxia. The law of 
the Empire brought several restrictions to the master’s 
power. A master who kiUed his slave without just 
grounds was punished, and in the case of iU-treatznent 
of a slave he could be compeUed to sell him. The 
pertinent provisions were frequently changed in the 
later Empire in favor of the slaves under the infiu- 
ence of Christianity. A slave had no family; his 
marriage-like union was not considered a matri¬ 
monium ; see contubernium. Blood tie created 
through a servile union ( cognatio servilis) was later 
regarded as an impediment to a marriage between 
persons thus related, affer their manumission. Spe- 
rific rui es were in force in criminal law and procedure 
as far as slaves were concemed. Penalties inflicted 
on slaves were generaUy severer than those to which 
free men were exposed. A slave was not aUowed to 
testiiy in a criminal trial against his master, except in 
the case oi crimen maiestatis. A testimonv contrary 
to this rule was capitaUy punished. Usually, a slave 
as a witness in criminal matters was subject to tor¬ 
ture ; see quaestio per tormenta. Slavery arose by 
birth from a slave mother. A foreigner of an enemy 
country became a slave in the Roman state when 
taken as a prisoner oi war. The same happened to 
a stranger belonging to a country, not allied with 
Rome with a treaty of friendship, even when he was 
caught not in time of war. Other causes of enslave- 
ment were: venditio trans Tiberim (= the sale oi a 
free man beyond the Tiber, i.e., abroad. see addic¬ 
tus), the case sanctioned by the senatusconsul¬ 
tum claudianum, the case of an ingratus ubertus 
(= a freedman ungrateful towards his patron), and 
the case of a fraudulent sale of a free man (over 
twenty) as a slave who gave his consent to such a 
transaction in order to participate in the price. For 
enslavement as a resuit oi a condemnation for a crime. 
see servus poenae. For the spedfic rules goveming 
the sale of a slave and the liabiUty of the master for 
physical and mental defects of the slave sold. see 
edictum aedilium curulium, dicta, redhibitio. 
—D. 11.3; 187; C. 6.1; 2; 77-9; 13.—See moreover. 
actio servi corrupti, operae servorum, ancilla, 
PARTUS ANCILLAE, HOMO, NOMEN, EVINCERE, MANU¬ 
MISSIO, DEDITICII EX AELIA SENTI A, PECULIUM, UBER 
HOMO BONA FIDE SERVIENS, EXPONERE SERVUM, CAP¬ 
TIVITAS, SENATUSCONSULTUM SILANIANUM, FAMILIA, 
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STATULIBER, PACTIO LIBERTATIS, INJURIA, and the 
following itans. 

Wesrermann. RE Suppi. 6 (ssr. Sklaoerei ); Weiss, RE 
3A (s.v. SUaverei) ; Beauchet and Chapot, DS 4; W. W. 
Bucklaad. The Roman late of slavery, 1908; Berger, Streif- 
=*9* durch das rom. Sklavenreeht, I. Philologus 73 (1914) 
61; IL ZSS 43 (1922) 398; Tumedei, RISC 64 (1920) 
»; B. W. Barrow, Slaves m the R. Emptre, 1928; H. 
Levy-Brohl, Quelques problemes du tres ancien dr. rom., 
1934, 13; Jankers, De rinjUunce du Ckristianisme, ilu 
1934, 241; Juret. Rev. des Undes Latines, 1937, 30; Del 
Prete, Responsabilitd petiole dello sehiavo, 1937; De Mana- 
ncua. EI matrimonio de los eselavos. Analecta Gregoriana. 
23 (1940); E. Cieam L 11 tramonto della schiavitu nel 
mondo antico, 2nd «L Udine, 1940; Kaser, SDH1 6 (1940) 
^57, 16 (1950) 59; I* Qcrid, Economia e fnanza dei Ro- 
1 (1943) 128; Soiarri, SDHI 15 (1949) 187; Imbert, 
Christianisme et esclavage. RIDA 2 (1949) 443; G. E. 
Longo, SDHI 16 (1950) 86. 

Servus actor. See actor. 

Servus alienus. A slave belonging to another. Ii 
another’s slave was instituted as an heir in a testa- 
ment, his master acquired the inheritance. Freedom 
given to another's slave in a vrill was without any 
effect unless the testator ordered his heir to buy the 
riave from his master and to man umi t hiro, or the 
testator rewarded the slave’s master on condition 
that he would iree the slave.—See supprimere ser¬ 
vum ALIENUM. 

Desserreaux. RHD 12 (1933 ) 35; G. Dnlckeit, Erblasser- 
taillc und Enverbswille (1934 ) 94. 

Servus Caesaris. A slave belonging to the emperor 
either as servus patrimonialis (see patrimonium 
Caesaris) or a servus rei privatae Caesaris (see res 
privata caesaris). 

Servus co mm u n i s . A slave who belongs to more than 
one master as a common property.—C. 77.—See 
manumissio servi communis. 

Servus corruptus. See actio servi corrupti. 

Servus derelictus. A slave whom his master aban- 
doned ( servus quem dominus pro derelicto habet). 
Such a slave was a servus sine domino ( = a slave 
without a master, a res nullius). His former master 
had no daim for his recovery. In Justiniani law a 
servus derelictus was considered free.—See dere¬ 
lictio (Bibi.), expositio servi. 

Fasciato. RHD 27 (1949) 458; Philipsbom, RHD 28 
(1950) 402. 

Servus dotalis. A slave among things constituted as 
a dowry. The husband was permitted to man umit 
the slave, even without the consent of the wrife, and 
he beeame patron of the slave. freed. He had to ac- 
count, however, for the loss which through the manu- 
mission resuhed to the dos, unless his wife assented 
to the manumission with the intendon to make a gift 
to her husband. Such a gift manumittendi causa (= 
with the purpose of manumission) was not banned by 
the prohibidon of donadons between husband and 
wife.—See donatio inter virum et uxorem. 
Berger, Philologus 73 (1914) 96; Cosentini, SDHI 9 
(1943) 291. 


Servus fi s cal is (fisci). A slave employed in the busi- 
ness of the fise S laves came under the mastership 
of the fise when the master died without an heir, or 
when the heir instituted in a testament refused to 
enter the inheritance (see caduca), or when the fise 
seized the property of a person condemned for a 
crime (see confiscatio, publicatio). —See fiscus. 

Servus fructuarius. A slave on whom a person other 
than the owner had a usufruct (see ususfructus). 
Ali that such a slave acquired ex re of the usufruc- 
tuary (i.e., from his monev or other property, or 
from the peculium granted by him to the slave), or 
ex operis suis (= from the slave’s labor), belonged 
to the usufructuary; other acquisitions, such as an 
inheritance or legades went to the profit of the slave’s 
master. A servus fructuarius ireed by his master 
without the fructuary’s consent beeame a servus sine 
domino ( = a slave without a master) ; under the law 
of Justinian he beeame iree.—See ex re alicuius. 
Berger. Philologus 73 (1914) 61, 91; idem, ZSS 43 (1922) 
398; Pringsheim, ZSS 50 (1930) 408; G. Dnlckeit, Erblos- 
serwille und Ervoerbsurille (1934) 26, 101; Solazzi, BIDR 
49-50 (1947) 373. 

Servus fugitivus. A slave who ran away from his 
master with the intendon not to retura to him. A 
servus fugitivus also was a slave who ran away from 
his master’s creditor, to whom he had been given as 
pledge ( creditor pigneraticius), or from a teacher, 
and did not retura to his master. When caught by 
a public organ or a private individual, a servus fugi¬ 
tivus had to be delivered to the master. Concealing 
a fugitive slave or helping a slave to escape from his 
master was considered a theft; see t.pt fabia de 
plagio. Syn. in fuga esse, fugitivus (noun). A 
fugitive could be usucapted if the man who held him 
was in good faith (e^., he believed to hold a master- 
less slave).—See cautio de servo persequendo.— 
D. 11.4; C. 6.1. 

Arno, St Per ossi 1925, 239; Carcatena, AG 120 (1938) 
158; M. Roberti, La iettera di San Paolo a FUemone e a 
conditione dei servo fugitivo, 1933; E. Albcrtario. St di 
dir rom. 2 (1941) 273; Pringsheim, St Solassi 1948, 602; 
idem, Ftchr Sekuls 1 (1951) 279; Coleman-Norton, St m 
honor of A. C. Johnson (Princeton, 1931) 172. 

Servus hereditarius. A slave belonging to an inheri¬ 
tance. Such a slave was interrogated under torture 
when the authenricity of the testament was questioned, 
without regard to whether he was freed therein or not. 

Servus ordinarius. A slave who had in his peculium 
a slave (see servus vicarius). 

Servus peculiaris. A slave who was a part of a pecu¬ 
lium. A slave in a soldier s peculium (peculium 
castrense) was the soldier’s slave. A filius familias 
endowed with a peculium could not manumit a sl ave 
belonging to the peculium without his father’s au- 
thorizadon. 

Servus poenae. A free man who beeame a slave 
through condemnation with capital punishment (death 
penalty, fight with wild beasts, forced labor in mines). 
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He was considered a sia ve sine domino (not belong- 
ing to anybody). If a slave was condemned to capital 
punishment, the ownership of his tnaster was destroyed 
and did not revive anv more. A servus poenae could 
□ot be freed. In certain cases, a sentence, even when 
□ot involving capital punishment, could impose on 
the condemned slave the additional penalty "ne manu¬ 
mittatur" which meant that he could not be manu- 
mitted and remained slave for life. 

Pfaff. RE 2A; Lecrirain, DS 4, 1284; Donatuti, BIDR 42 
(1934) 219; U. Brasiello. St VirgilH (193S) 41; idem, Re- 
prtuion* penale (1937) 416. 

Servus publicus (servus populi Romani). A slave 
owned by the state (the Rornan people). Public 
slaves were employed in the offices of magistrates, 
in Rome and municipalities, in temples, pontifical 
offices and the like, for minor auxiliary work and 
servant duries. They were granted some personal 
privileges and, if they had a peculium, they might 
dispose thereof in part. Better qualified slaves were 
employed in accoundng and secretarial Service; they 
obtained at times infiuential positions and were soon 
rewarded by their masters with liberty. In the later 
Empire there was a tendency to exclude slaves from 
civil Service. The manumission of a servus publicus 
was performed by a pertinent dedaration of a magis- 
trate with the previous authorization of the senate; 
in the Empire the emperor granted liberty to a servus 
publicus. In municipalides the manumission was de- 
creed by the munidpal coundl.—C. 79. 

De Ruggiero, DE 2, 750; L. Hallcin, Les esclavcs publice 
ckes les Rom., 1897. 

Servus recepticius. See recepticius sehvts. 

Servus redemptus. See redemptus ab hoste. 

Servus redemptus suis nummis. See redemptus 
suis NUMMIS. 

Servus sine domino. A slave without a master, not 
owned by anybody. His legal situadon was that of 
a res nullius. —See servus poenae, servus dere¬ 
lictus, SERVUS FRUCTUARIUS. 

F. X. ASolter, Die Persdnlichkrit des kerrtnlosen Sklaven, 
1913. 

Servus usuarius. See usuarius (adj.), usus. 

Servus vicarius. The slave of a slave, a slave in an¬ 
ci th er slave s peculium. He is servus peculiaris while 
his superior is servus ordinarius. A servus vicarius 
could have a peculium for himself, peculium vicarii. 
The manumission of a servus vicarius could be per¬ 
formed by the master of the servus ordinarius. 
Lecrirain. DS 5, 823; H. Errnan, S.v. (Recueil publii par 
la Faculti de dreit de TUmv. de Lausaime, 1896) 391; 
D6I1, ZSS 67 (1950) 173. 

Servus. (Adj.) Used both of persona (slaves) and 
of immovables encumbered with a servitude (see 
servitus) , as servus fundus, servum praedium. Syn. 
praedium quod servit. 

Sessio. (From sedere). A praetoris sitdng in court 
{praetor sedit) whether he is acdng pro tribunali 
or DE PLANO. 


Sestertium. One thousand sesterces {sestertii). —See 
sestertius, solidus. 

Lenormant, DS 2, 95. 

Sestertius {scii, nummus) A sil ver coin in the Re- 
public, a brass coin in the Principate. It was first 
equi valent to two and a half asses, later to four asses 
(see as). Abbreviadon; HS. Sestertio nummo 
uno oceurs in inscripdons for nummo uno ; see num¬ 
mus unus. —See solidus. 

Regiing, RE 2A; Babelon, DS 4; Lenormant, DS 2. 94; 
Mattingly, OCD (sx. coinoge). 

Sestertius pes. See ambitus. 

Severus Valerius. See valerius severus. 

Seviri (sexviri) Augustales. See augustales. 

Sexagenarius. See procuratores in public law. 

SexprimL The “first six." They were the chairmen 
oi the assodarion of subordinate offidals (see ap¬ 
paritores). 

Si paret. See intentio (a part of the procedural 
formula). 

Si quidem .... si vero. ... If . . . , if. how- 
ever. Sentences in which two or more contrasdng 
legal situadons are taken into consideradon occur in 
interpolated passages. This and similar construcdons 
are, how’ever, not an absolutely reliable criterion of 
interpolation. 

Guameri-Citati, indice* (1927) 81; idem. Fschr Koschaker 
1 (1937) 152. 

Si quis. See significatio verborum. 

Sicarius. A murderer. Sulla’s Lex Cornelia de sicariis 
introduced a quaestio perpetua (a permanent court) 
for murderers {sicarii) and poisoners {venefici). In 
classical law a sicarius was also one who was going 
around armed with the intendon to assassinate some- 
one or to commit a theft, iurthennore one who in his 
capadty as a magistrate or chairman of a criminal 
court induced a witness to make false tesdmony in 
order to prosecute and convict an innocent person of 
a crime, and a magistrate or judge who received a 
bribe to acctise a person of a capital crime. “It makes 
no difference whether one killed a man or caused his 
death” (D. 48.8.15). Under the influence of juris- 
prudence and imperial legisladon the mendoned Lex 
Cornelia, which remained in torce stili under Jus- 
dnian. was applied to various kinds of offenses whidi 
resulted in the death of a man. Death penalty was 
infiicted on the criminal and his property was seized. 
In many cases the accuser was rewarded.—D. 488; 
C. 9.16.—See lex cornelia de sicariis, homici¬ 
dium. PARRICIDIUM. 

Pfaff, RE 8, 2249; Cuq. DS 3. 1140: Hhzig, Sckwtiser- 
ische Ztschr. fur Strofreckt 9 (1896) 28; Condanari-Mich- 
ler, Scr Ferrati 3 (1948, Univ. Sacro Cuore. Milan) 70. 

Sigillum. A seal affixed to a written document. Syn. 
SIGNUM. 

Siglae. Abbreviadons. Jusdnian forbade the use of 
sigtae in manuscripts of the Digest and the Code. 
Bilabd, RE 2A; Berger, BIDR 5S-56 Pott-Bellnm (1951) 
158; 166. 
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Signare. To subscribe a document (a last will); syn. 
subscribere. Signare denotes also to seal with a 
signum (with a seal ring = anulus signatorius), e.g., 
wax-tablets on which a testamen! was written. In a 
wider sense signare — to provide a thing with a sign 
or a mark to indicate the owner.—See signum, 
ANULUS. 

Signare pecuniam. To seal a little bag ( sacculum) 
containing money to be deposited with a banker or 
a friend. The depositary was obliged to restore the 
bag untouched. Ii the depositor died spedal pre- 
cautions were prescribed when one ol the heirs de- 
manded the dehverv oi his share. 

Wenger. RE 2A, 2377. 

Signatores testamenti. Those who signed and sealed 
a testament as witnesses. When a testament had to 
be opened after the death oi the testator (see aper¬ 
tura testamenti), the signatores had to be convoked 
to acknowledge their seals. 

Arcfai, StPav 26 (1941) 84; Macqueren. RHD 24 (1943) 

164. 

Signifer. A standard-bearer in a legion. 

Kubiucnek. RE 2A. 

Significatio verborum. The meaning oi words. The 
title 50.16 oi the Digest (De significatione verborum) 
gives explanationi oi several hundreds of terms. both 
juristic and non-jurisric. The definitions were col- 
lected from various juristic works in which almost 
all elassical jurists were represented. The collec- 
tion was prepared for iurthering a better unaerstand- 
ing oi terms and locutions used in the Digest. The 
title starts with the explanation oi the phrase “si quis” 
( = if anybody . . .) which is interpreted to the effect 
that it “comprises both men and women” (D. 
50.16.1).—C. 6.38. 

Signum. (With reference to military units.) A 
Standard, a banner. 

Kubittchek, RE 2A. 2349. 

Signum. (On written documents.) A seal (a stamp) 
put on to dose a document in order to make its con- 
tents inaccessible to unauthorized persons and protect 
h against forgery, or at the end of it after the written 
texL In the latter case the seal (without or with 
a signature) indicated that the sealer recognized the 
written declaration as his (subscriptio, subsignatio). 
Signum is also the seal oi a witness who was present 
at the making oi a document In certain spedfic 
instances sealing a document was legally required. 
See TESTAMENTUM SEPTEM SIGNIS ( SIGILLIS) SIG¬ 
NATUM. Sealing a forged testament or an illicit 
removing oi a seal irom a testament was punished 
under the Lex Cornelia de falsis. —See obsignatio, 

SIGNARE, ANULUS. 

Wenger, RE 2A; Chapot DS 4; Ennan. ZSS 20 (1899) 

181; Wenger. ZSS 42 (1921) 611. 

Signum agnoscere. To acknowledge a seal as one’s 
own. Syn. recognoscere. 


SilentiariL A body of thirty ofndals in the later 
Empire, to maintain order in the imperial palace and 
at court-meetings in the imperial consistorium. They 
also had their assignment in the court ceremoniaL 
Created in the fourth century, they acquired later 
some military funcdons. Their commanders (de¬ 
curiones) were considered among the highest func- 
tionaries of the imperial palace.—C. 12.16. 

Seeck, RE 3A; Leerivam, DS 4; J. E. Dunlap, Unie, of 
Michigm Studies, Humanistic Ser. 14 (1924) 220. 

Silentium. Silence. Generally, silentium is not con¬ 
sidered a maniiestation of will. Sometimes, however, 
the silence of a person who in a given situation had 
to speak, was regarded as non-opposition (non con¬ 
tradicere, non dissentire) and as such as a tadt con- 
sent, e.g., the silence of a xather with regard to a 
marriage oi his son (filius familias).—Silentium was 
used also oi the inaction on the part of a person who 
was entitled to act as a plaintiff. Longum silentium 
= such inaction during a longe, time; it might pro¬ 
duce the Ioss of an aedon; see longi temporis prae¬ 
scriptio. For silentium oi a party during a trial, see 
tacere, interrogatio in criminal trials. 

G. Borgna, Del silensio net negosi givtridici, 1901; P. Bon- 
iante, Ser giur 3 (1926) 150; Doattuti, St Bonfante 4 
(1930) 459; Perozzi. Ser 2 (1948, ex 1906) 599. 

Siliqua. A small silver coin equal to one twenty-fourth 
of a solidus aureus. 

Regling, RE 3A; Seeck, ibid. 65. 

Siliquaticum. A sales tax in the later Empire, reck- 
oned in siliquae. 

Ferrari. AVer 99, 2 (1939-40) 202. 

Silva. A wood, a woodland. There was a distinedon 
between a silva caedua (exploited by cutdng trees 
for timber) and silva pascua (used as pasture for 
cattle). The usuiructuary of another's woodland 
should use it in an economically reasonable way (“as 
a father of a family,” D. 7.1.9.7) and not abuse it 
to the detriment of the owner. 

Bnrdese, St sulTager publicus, MemTor ser. II, 76 (1952) 
117. 

Similitudo. Resemblance, analogy. Ad similitudinem 
is syn. with ad instar, ad exemplum .—See instar, 

EXEMPLUM. 

Stanwenter, St Arangio-Ruis 2 (1952) 172. 

Simplaria venditio. A sale in which the seller did 
not spediy any parricular quality or deiect of the 
thing sold (for instance, a slave sold as “no good, 
no bad”). Such sales which normally concemed 
ordinary things of no great value, could not be 
resdnded by redhibitio. 

Brans and Sachau. Syrisek-rom. Reektsbueh, 1880, 207. 

Simplicia interdicta. See interdicta simplicia. 

Simplicitas. Simplidty, deamess. “Simplidty (dar- 
ity) in laws secms to us more desirable than intri- 
cacy” (Jusdnian, InsL 2227). 

Simpliciter. Simply, plainlv The adverb is used in 
different meanings, depending on with what it is 
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contrasted. Thus, for instance, to protruse (to give 
a donation, to bequeath a legacy) simpliciter — un- 
conditionally (when opposed to sub conditione ); to 
assume an obligation simpliciter — without giving se¬ 
curi ty (when opposed to cum satisdatione ) ; to stipu¬ 
late simpliciter = without a penalty (when opposed 
to a stipulatio under penalty). With reierence to 
judidal measures to be gTanted by a magistrate sim¬ 
pliciter is opposed to causa cognita (after investiga- 
tion of the case, see causae cognitio). 

Simplum. See actiones in simplex. 

Simulare (simulatio). To feign, to simulate, to pre- 
tend In contractual reladons a simulatio occurred 
when the parties with rautual understanding con- 
cluded a transaction while their intention was to 
conclude another or none at alL The purpose of 
such nctirious transactions was either to give thereto 
the appearance of a legal act, while in fact the trans¬ 
action was illicit (e.g., the parties covered a pro- 
hibited donation with a fictitious sale) or to feign 
that a legal situation existed which in fact did not 
exist (e.g., an imaginary marriage, nuptiae simulatae, 
to avoid the disadvantages imposed on unmarried 
persons by the Augustan legislation on marriages, 
see lex iuli a et papia poppaea). Acts conduded 
simulate (simulated acts) were not valid since they 
were not intended by the parties; nor was the act 
which the parties wanted to conclude valid ii it was 
contrary to the law. The rubric of the title 4.22, oi 
the Code, defines: “More valid is what is being done 
than what is being expressed in simulated terms.” 
The rule lay stress in particular on the “truth of the 
matter" ( veritas rei) and not on what had been 
feigned in a written deed.—C. 422.—See imagi¬ 
namus , DICIS CAUSA. 

Berger, RE. 9, 1094 (s.v. imaginarius) ; Rabd. ZSS 27 
(1906) 290; Partsch, ZSS 42 (1921) 122; idem. Aut nach- 
gtlassenen Schriften, 1931, 122: G. Longo, St Riccobono 3 
(1936) 113; idem, AC 115 (1936) 117; 116 (1937) 35: 
Betti. BIDR 42 (1934) 299; idem. Fschr Kosckaker 1 
(1939) 297; idem, ACSR, IV Congr.. 1938; G. Pugliese. 
La simulatione nei negosi giuridici, 1938. 

Sinceritas. A complimentary title used by the em- 
perors in official letters (rescripts) addressed to 
higher offidals of the Empire (" sinceritas tua " = 
your sincerity). 

Sine die. Refers to obligations for the fulfillment of 
which a term was not fixed. “What is due without 
a date being fixed, has to be paid immediately” (D. 
45.1.41.1). 

Sine die et consule. Without indication of the day 
and the consul, i.e., without a date. Constantine or- 
dained rha» undated imperial constitutions were not 
valid. 

Niedenneyer, ACDR Roma 1 (1934) 366. 

Sine domino. See servus sine domino. 

Sine re. See bonorum possessio sine re. 

Sine suffragio. When a juror did not indicate on his 
voting tablet whetber he was for the acquittal or 


condemnation of the defendant, the tablet was sine 
suffragio (= without any vote).—See civitates sine 
SUFFRAGIO. 

Sinere. See legatum sinendi modo. 

Singulare ius. See ius singulare. 

Singuli. Individual citriens (as opposed to the whole 
people, populus Romanus) ; members of an assoda- 
tion (as opposed to the whole body, universitas). 

Sistere aliquem. To assume the obligation by giving 
securi ty (to guarantee) that a certain person engaged 
in a lawsuit (primarily the defendant) will appear in 
court ( iudicio sistere) at a fixed date.—See cautio 
iudicio sisti, vadimonium, vindex. 

Sisti (se) iudicio. To appear in court.—D. 2.10. 

Societas. A contract oi partnership conduded be- 
tween two or more persons with the purpose to 
share profits and losses. The contractual relation- 
ship among the partners (socii) arose through simple 
consent (consensus) of the partners. The intention 
to conclude a societas is termed affectio societatis; 
it certainly makes no difference whether the term is 
a dassical or later creation since, in fact, it does not 
denote more than consensus. The partners con- 
tributed to the common busir.es s money, goods. rights, 
daims against third persons, or their personal pro- 
iessional skill and labor. Funds and things collected 
became joint ownership of all partners. normally in 
equal shares unless different shares were established 
at the conclusion of the societas, when the contribu- 
tions of the partners were not equal or when their 
parts in labor or personal Services were of a different 
value. Accordingly, the share oi each partner in 
profits and losses was fixed by agreement. The 
societas had no legal personality; the partners were 
liable for the debts of the societas, without regard 
to its funds. on the other hand the claims of the 
societas against its debtors were claims of the partners. 
A societas was dissolved by a mutual agree m ent of 
the partners ( dissensus ), by the death of one partner, 
his capitis deminutio or bankruptcv, or by renun¬ 
tiatio of one partner. i.e., his unilateral withdrawal 
from the societas. Controversies among the partners 
were settled in an action, actio pro socio, brought by 
one partner against the other. The action was an 
actio bonae fidei ; the deiendant could be condemned 
only in id quod facere potest (see beneficium com¬ 
petentiae), but the condemnation involved infamy. 
The division of the common property of the partners 
was achieved through actio communi divtoundo. 
The origin of societas goes back to the community of 
property( see consortium) among filii familias, heirs 
of their father, which served as a model for common 
ownership and common management oi affairs among 
persons not ded by the origin from a common an- 
cestor.—The term societas occurs at times in the 
sense of an association (= collegium, corpus). —Inst. 
325; D. 172; C. 4.37.—See communio, consortium 
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ERCTO NON CITO, ACTIO COMMUNI DIVIDUNDO, COM¬ 
MUNICATIO LUCRI ET nAMNI, ACTIO PRO SOaO, 
QUAESTUS, VIATICUM. 

Muriglc. RE 3A; Lecrivam, DS 4: Rodino, ND1 12, 1 
( s.v. societi civile ) ; C H. Monro, Digcst 172. Pro socio 
(Cambridge, 1902); E. Levy, Konknrrens der Aktiouen 
Z 1 (1922) 139; E. Del Chiaro, Le contrat de societ c en 
dr. prive rom., 1928; A. Poggi, II contraito di societa, 1-2 
(1930. 1934); Guameri-Chati, BIDR 42 (1934) 166; F. 
Wieadcer, ZSS 54 (1934) 35; idem. Societas, Hausgemcin- 
schaft und Erwerbsgesellschaft, 1936: Arangio-Rniz, St 
Riccobono 4 (1936) 357; Daube. CombU 6 (1937 ) 381; 
C Arno, II contratto di societa (Lesioni ) 1938; Di Marzo. 
BIDR 45 (1938) 261; Condanari-Michler, St Bcsta 3 
(1939 ) 510; PflSger, ZSS 65 (1947) 188; E. Schlechter, 
Le contrat de societi en Babylon, en Grece et a Rome, 
1947; Frezza, St Solazsi (1948) 529; V. Arangio-Rniz. 
La societa in dir. rom. (Corso), 1950; Weiss. Fsckr Sckul: 
2 (1951) 86; Solarii, lura 2 (1951) 152; Van Oven, TR 
19 (1931) 448; idem. St Arangio-Ruis 2 (1952) 433; 
Wieadcer, ZSS 69 (1932 ) 302. 

Societas leonina. A societas in which one partner 
parridpates only in the losses and is exduded irom 
sharing the profits. Such a contract was not valid. 
V. Arangio-Ruiz, La societa tn dir. rom., 1950, 110. 

Societas maleficii. A group of persons intent to com- 
mit a crime together. 

Societas negotiationis. See societas unius negotii. 

Societas omnium bonorum. A partnership embrac- 
ing the whole property of all partners. Such a kind 
oi societas was the earliest form of joint ownership 
of an estate among the heirs; see consortium. 

V. Arangio-Ruiz. La societa in dir. rom., 1950, 16; Van 
Oren, TR 19 (1931) 448. 

Societas publicanorum. See publicani. 

Societas quaestus. A partnership which comprises 
gains obtained from the economic activity and legal 
transactions (sales, leases) of the partners. Ex¬ 
cluded irom the community are donations, legades 
and inheritances. 

Societas re contracta. A societas existing independ- 
ently from the consent of the parties. This occurred 
when one or more things came into common owner¬ 
ship of several persons. The notion of societas rc 
contracta is a postdassical creation. 

Arangio-Ruiz, St Riccobono 4 (1936) 357; idem, La so¬ 
cieta in dir. rom., 1950. 35. 

Societas unius negotii (societas negotiationis). A 
partnership concerning a commercia! or industria] 
business. All juri Stic and economic operati ons con- 
nected with it are covered bv the partnership. 
Arangio-Ruiz, La sociati in dir. rom., 1950, 141. 

Societas unius rei- A partnership concerning one, 
commerdal or non-commercial, transaction (a sale, 
a lease, etc.) —See politor. 

Societas vectigalium. See societas publicanorum. 
—See publicani. 

Socius. (In private law.) A partner in a company 
(see societas), a co-owner, a member of an asso¬ 
ciati on ( collegium ). 


Socius. (In penal law.) An accomplice, an accessory, 
an abettor, one who gives assistance ( iuvat, adiuvat, 
adiutorium praebet) to a criminal before, during, or 
after the crime. Syn. conscius, consors, particeps. 
As a matter of rule, the socius was punished bv the 
same punishment as the prindpal wrongdoer; excep- 
tions from this rule were introduced later in favor 
of the accessory.—See ope consilio, lex fabia. 
Pfaff, RE 3A; R. Balougditch, Stude sur la complicite 
(These Mcmtpellier, 1920) ; K. Poetzsch. Bcgriff und Be- 
deutung des s. im rom. Strafreckt (Diss. Gottmgen, 1934). 

Socius. (In public law and internadonal relations.) 
An allied state with which Rome had a treaty of 
alliance ( foedus ) delimiting the allys rights and 
d uti es towards Rome. In intemal administration 
an allied state was autonomous in retaining its con- 
stitution, its govemment, its control of finances and 
its legal systexn. Among its duties that of fumish- 
ing a contingent of troops under Roman command 
(praefecti sociorum ) was the most burdensome. 
The privileges granted an ally were not uniform; 
their extension depended upon the doseness of his 
attachment to the Roman state. An ally had no 
right to condude a treaty with another state or to 
make war independently of Rome. During the third 
and second centuries b.c. restricti ons were gradually 
imposed on the autonomy of the alii es. The situation 
of the allies in Italy (socii Italici) turned to the 
worse; after the Sodal War (91-88 b.c.) Roman 
dtizenship was granted to all dties in Italy which 
brought the expansion of Roman law and juris- 
diction over the whole peninsula. There were also 
socii beyond Italy, more or less dependent on Rome. 
Their number increased after the Roman victory over 
Carthage. After various modiheations the provin- 
dalizadon of the former allies was achieved and the 
Roman rule expanded over territories in which the 
autonomous instituti ons feli soon into oblivion giving 
place to Roman power and governors.—See foedus, 
civitates foederatae, foedus, amicus populi 

ROMANI. 

Lecrrvain, DS 4, 1367; Sherwin-Wbite, OCD ; Matthaei, 
Class. Querterly Rev., 1907, 181 

Sodales. Members of an as socia tion (collegium, sodali¬ 
tas). In a more spedfic sense the term refers to col- 
leges of a religious character, primarily to minor 
priesthoods. 

BaOey. OCD. 

Sodales Augustales. A college of priests instituted by 
the emperor Tiberius after the death of Augustus and 
charged with the cult of the late emperor. Later, 
similar groups of priests were entrusted with the cult 
of the emperors Titus, Hadrian, and Antoninus Pius 
(sodales Flaviales, Hadrianales, Antoniniani). 

Cagnat, DS 4. 

Sodalicia. See the following item. 

Sodalitates (sodalicia). Groups of persons organized 
under the chairmanship of a magister as a body for 
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specinc purposes. In the poliiical lite the sodalitates 
were a union of individuals who illegally worked for 
a candidate during the electoral campaign; see lex 

LICINIA DE SODALICIIS. 

Pfaff. RE 3A; Ziebarth, RE 3A; Riewald, RE IA, 1640; 
U. Coli. Collegia e sodalitates, 1913. 

Solacium. An indemnification, a compensation for 
damages. In imperial constitutioni the term is used 
in the meaning of a stipend or a salary. 

Solarium. See superficies. 

Solere. To use to do something. Used of customs 
and usages, practiced in legal and coxnmerdal liie 
as well as in courts. 

Solidare. In imperial constitutions to confirm, to 
strengthen (a legal transaction). 

Solidum. (Noun.) A thing in its entirety, a whole, 
a sum due as a whole. Solidum occurs primarily in 
locutions in solidum and pro solido, e.g., to acquire 
or to sell a thing as a whole. to sue one of more debtors 
for the whole debL See duo eei promittendi. For 
solidum in the Iaw of successions, see capacitas, 
CAPAX, LEGES CADUCARIAE. —See PERVENIRE AD ALI¬ 
QUEM. 

Solidus. (Adj.) Actiones solidae = lawsuits for the 
whole debt. Solida successio = the whole inheri- 
tance. 

Solidus. (Noun.) aureus (syn. aureus solidus, soli¬ 
dus aureus), a gold coin containing irom the time 
of Constantine Yta of a Roman pound (libra) of gold. 
Jusrinian’s compilers interpolated the solidus in ju- 
ristic writings for the former one thousand sesterces 
(see sestertium) ; thus both sestertium and sestertius 
disappeared in Justinian’s codificadon. 

Regling, RE 3A; Babelon. DS 4; S. Bolia, Der S., Acta 
Instituti Ron i. Regni Sueeiae, 2 ser. 1 (1939) 144; Cesano, 
Bull. Comm. Archeol. di Roma, 58 (1930), Bull. dei Museo. 
P- 42. 

Solis occasus. Sunset. According to the Twelve 
Tables a trial in court had to be dosed before sunset 
by the pronouncement of a judgment by the judge. 
Meetings of the senate, which normally started early 
in the morning, were to be ended at sunset 

Solitarius. See pater solitarius. 

Solitus. Customary, usuaL—See solere. 

Sollemne ius. Opposed to the law created by the 
praetor ( ius praetorium, ius honorarium). Sollemne 
itu is syn. with ius civile and refers primarily to 
the solemn formalities prescribed by that Iaw. 

Sollemnia (iuris). Legal formalities prescribed by the 
law for certain acts, such as the acts per aes et libram, 
testaments, legis actiones, stipulatio, etc. Syn. sol¬ 
lemnitates iuris. Praetorian law and imperial legis- 
Iation gradually alleviated and partly abolished the 
formalities of the earlier law. In a rescript issued 
in a particular case Emperor Marcus Aurelius stated: 
“Although in solemn legal formalities changes should 
not easily be made, yet where obvious equity (aequi¬ 
tas) requires help must be granted” (D. 4.1.7 pr.). 


This rule was accepted by Jusdnian as a general one 
through its repetition in the final title of the Digest 
De diversis regulis iuris antiqui (D. 50.17.183). In 
the language of the imperial chancery the sollemnia 
found a wide application, being connected with any 
act for which certain formalities were prescribed (eg.. 
sollemnia accusationis, adoptionis, appellationis, iuris- 
iurandi, etc.). 

Riccobono, Lamport ansa e U deeadimento delle forme sol- 
lenni, MiseeUaneous Verme ersch 2 (1935). 

Sollemnia testamenti. Formalities required for the 
validity of a testament 

Sollemnia verba. See verba certa et sollemnia. 

Sollemnis. Prescribed by law, human or sacral, or 
observed through tradition. See sollemnia (iuris). 
Hence sollemniter indicates any act periormed under 
observance of the prescribed formaliries. 

Sollemnitas, sollemniter. See sollemnia (iuris), 
SOLLEMNIS. 

Sollicitator. A seducer.—See actio servi corrupti. 

Solum. See superficies, res mobiles. 

Solutio. In a broader sense solutio indicates any kind 
of liberarion of the debtor from his debt. Obligations 
contracted in a specinc form (litteris, verbis) had to 
be extinguished in a similar form; see prout quis¬ 
que. Thus a literal obligadon (litterarum obligatio) 
was exunguished by expensilatio, a stipulatio by a 
parallel oral form, the acceptilatio. In a narrower 
sense solutio denotes the payment, the fulfillment of 
an obligadon. Payment could be made by anyone, 
not oniy by the debtor himseli, but even without his 
knowledge and against his wilL The creditor was not 
obliged to accept a part of the debt nor another t hing 
in lieu of that which was actually due (aliud pro alio). 
Failure to pay at the term fixed produced for the 
debtor the disadvantages oi a deiault (see mora 
debitoris). A creditor who retused the acceptance 
of the payment could also be in default (in mora) ; 
see mora creditoris. —D. 46.3; C. 8.42; 11.40.— 
See obligatio, satisfactio, adiectus solutionis 

CAUSA, BENEFICIUM COMPETENTIAE, DATIO IN SOLU¬ 
TUM. APOCHA, USUCAPIO PRO SOLUTO. 

Huvelin, DS 4; Leonhard, RE 3A; P. Kretschmar. Die 
Erfullung, 1906; P. Thermes, Le paiement (These Tou- 
louse, 1934) ; S. Solani. L'estinsione delVobbligasione, 2nd 
ed. (1935) 9. 

Solutio imaginaria. The solemn acts oi liberadon of 
the debtor, the acceptilatio, and the solutio per 
aes et libram, are qualified as solutio imaginaria, 
see imaginarius. Through these acts the debtor was 
liberated from his obligadon whether or not he effec- 
dvely paid the debt 

Solutio indebiti. The payment of a debt which in 
fact did not exist.—See indebitum, condictio in¬ 
debiti. 

P. Voti, La dottrma rom. dei contraito (1946) 98. 

Solutio legibus. In the Republic the senate could 
decree in excepdonal cases that a law being in force 
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should not be applied in a spedfic case. Normally 
such a decree oi the senate had to be followed bv a 
confirming vote of a popular assembly. Such dis- 
pensations of magistrates from a striet application of 
a law, or oi an individual person from a legal require- 
ment, m ere issued as an exceptional measure in case 
of urgency. This rule was not always observed and 
abuses were not rare. See lex Cornelia de legibus 
solvendo (of 67 b.c.). The right of the senate to 
grant a solutio legibus was stili exercised in the early 
Prindpate. 

0’Brien-Moore. RE SuppL 6. 746; Mommien. Rom 
Staatsreeht 3, 2 (1888'» 1229; G. Rotondi, Leges publicae 
populi Rom. (1912) 165; 520. 

Solutio per aes et libram. The payment of a debt 
which arose from a transaction conduded in the 
soiemn iorm per aes et libram. The liberation oi 
the debtor had to be performed in the same form, 
with the assistance of five witnesses and a balance- 
holder ( libripens ). This form of solutio was applied 
also with regard to judgment-debts (see iudicatum) 
and legades bequeathed in the form of legatum per 

DAMNATIONEM. —See SOLUTIO IMAGINARIA. 

Micbon. Reeueil Gcny 1 (1934 ) 42. 

Solutionis causa adiectus. See adiectus solutionis 
causa. 

Solutum. See datio in solutum. 

Solutus. See vinctus. 

Solvendo esse. To be solvent. "No one is considered 
solvent uniess he is able to pav the whole debt” 
(D. 50.17.95). The term is applied both to per sons 
and estates. Ant. solvendo non esse. An insolvent 
person was exempt irom the duty to assume a guard- 
ianship. Insolvency of a debtor which was efitected 
bv fraudulent acts of his own (donadons, manumis- 
sions) performed in fraudem creditorum, could be 
resdnded by the creditors; see fraus, interdictum 
FRAUDATORIUM, IDONEUS, FACERE POSSE. 

Pringsheim. ZSS 41 (1920) 252; SchuU, ZSS 48 (1928) 
214; Kubler, St Albertoni 1 (1935) 493; G. Nocera, /ii- 
sohvenza e responsabtiitb sussidiaria (1942) 19. 

Solvere. To pav a debt. “We say solvere when some- 
body did what he had promised to do” (D. 50.16.176). 
See solutio. In a broader sense solvere means to 
dissolve a legal (contractual) relauonship by mutual 
agreement of the parties involved. For the rule that 
an obligadon assumed by a contract should be dis- 
charged (solvi) in the same way, see prout quisque, 
etc. Hence verbal contracts had to be dissolved 
orally, through the use oi prescribed words, and 
literal contracts (see obugatio litterarum) by 
written forms (litterae). Solvi = to be liberated 
from an obligadon or any legal binding, to be dis¬ 
solved (e.g., matrimonium). 

Solvere legibus. See solutio legibus. —See lex 

CORNELIA DE LEGIBUS SOLVENDO. 


Sonticus morbus. A serious disease which prevented 
a person irom the fulfillment of his duties. It was 
a justified excuse for non-appearance in court. 

Sordida munera. See munera sordida. 

Soror. A sister. Soror was also a mother or step- 
mother who acquired in the family the legal situation 
of a daughter through marriage with the father of 
the family combined with conventio in manum 
and thus became a sister oi the latter's children.— 
See FILIA FAMILIAS, MANUS. 

Sors. A lot. When two co-owners or co-heirs ap¬ 
plied to a court for the division of the common prop- 
ertv (inheritance) under actio communi dividundo or 
actio familiae erciscundae, it used to be determined by 
lot which oi the parties had to institute the trial as the 
plaintm.—See sortitio. 

Sors. A sum lent at interest, the prindpal.—See 
usurae. 

Sors. A plot of ager publicus assigned to a member 
oi a colony. 

Sortitio. Determination by lot.—See album iudicum. 
subsortitio. 

Ehrenberg, RE 13, 1495 (j.r. Losvng) ; Lecrivain, DS 4, 

1417. 

Sortitio. (In public law.) In centuriate assemblies 
(comitia centuriata) the centuria which had to vote 
first (centuria praerogativa) was determined by lot 
(sortiri). Ii in an election oi magistrates two can- 
didates received an equal number of votes, it was 
dedded by lot which of the two was to obtain the 
magistrae)'. In some other instances (of minor im- 
portance) designation by lot was alternative with the 
dedsion by a superior magistrate. 

Ehrenberg, RE 13, 1493 (s.v. Losung). 

Sortitio. Among colieagues in office, see the follow- 
ing item. 

Sortitio provinciarum. Drawing by lot for the as- 
signment of the various spheres of activity (pro¬ 
vinciae) to colieagues in office (see collega), as 
consuis, praetors, munidpal magistrates, etc. The 
division of functions concerned primarily military 
command and jurisdiction. It could be settled by 
common agreement which made the drawing of lots 
superfluous (sine sorte). Sortitio was mandatory 
with regard to the iunctions of praetors. 

Spado. Incapable of procreation, either by nature or 
through castration. A spado was permitted to marry 
and adopt.—See pubescere, castrati, eunuchi. 

Pfaff, RE 2A. 

Spatium. Indicates both space in room (e.g., an in- 
terval between two buildings, see ambitus) and in 
time (a period of time within which a legal act had 
to be accomplished). 

Spatium deliberandi. See deliberare, tempus ad 

DELIBERANDUM. 

Specialis. Spedal; specialiter — espedally, expressly, 
in particular. The words occur irequently in Jus- 
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tinian’s constiturions and, together with ant. generalis 
and generaliter, are among his favorite expressions. 
They are generally considered as criteria of inter- 
poladons; their occurrence, however, in works of 
rhetoridans does not pennit their definite exclusion 
from the language of the jurists. In particular, the 
adverb specialiter often occurs in connection with 
spedfic clauses inserted in an agreement.—See gene- 

PAtlS IUDICIA CENERALIA, IUBISDICTIO MANDATA, 
NISI. 

Guaraeri-Gtati, Indict* (1927) S3; Petens, ZSS 32 (1911) 
183; E. Albenario, Sindi 4 (1946) 79. 

Species. An individual thing, to be distinguished from 
genus — a kind, sort of things, with common quali- 
ties. The distinction is of importance in obligatory 
reladons; see genus. Species is also used of a spe- 
cific legal problem submitted for a dedsion or dis- 
cussion. When connected with a legal insdtudon 
(e.g., species legati, fideicommissi) species means the 
legal form in which an act was performed (a legacy). 
Speciem novam facere — to make a new thing from 
a raw materia!; see specificatio. In later imperial 
consdtudons species (in plur.) indicates natural, 
agricultural products; hence in speciebus = in kind, 
in natura. Sitb specie = under the pretext of. 
Scarpello, NDI 12, 2; S. Peroxzi. Scritti 1 (1948. ex 1890) 
241; Ferrini, Opere 4 (1930, ex 1891) 103; A. Hagerstrom, 
Der rom. Obligationsbegriff 1 (1927) 236; Savagnone, 
BIDR 55-56 (1952) 241. 

Specificatio. Making one thing from another (raw 
material). The term is not of Roman coinage; its 
origin is to be traced to the locudon novam speciem 
facere; see species. Juristically specificatio becomes 
important ii a person makes a thing from another’s 
material without the latter’s authorizadon; the prob¬ 
lem as to who is the owner of the nova species, the 
owner of the material or the worker (the maker), 
was largely discussed by the jurists and not always 
decided according to the same prindple. The opin- 
ions of the two schools, the Sabinians and Proculians. 
differed in this respect. Jusdnian solved the problem 
from the point of view of the redudbility of the new 
thing (nova species) to its former shape. If the new 
thing was made partly from the maker's material, it 
became prope rty of the maker. For the various types 
of specificatio, see commixtio, confusio, coniunc- 

TIO, TEXTURA, TABULA PICTA, ACCESSIO, PLANTA. 
SATIO. 

Weiss, RE 3A; L fcriva in, DS 4; R. Piccard. Reckerckes 
snr Fhixt. de la s. (These Laus anne. 1926); De Martino. 
RDNav 3 (1937) 179; Kaser, ZSS 65 (1947) 242. 

Speciosa persona. A person (man or woman), pri- 
marily of senatorial rank, who was endded to be 
distinguished by the appellative clarissimus. Syn. 
spectabilis. 

Spectabilis. An honorific tide of higher offidals in 
the later Empire. The spectabiles formed the second 
rank after the illustres. They enjoyed various per- 


sonal privileges similar to those of the clarissimi; 
exempdon from the decurionate (see ordo decurio¬ 
num) was their most important right. After a period 
of nearly two centuries, during which the honorific 
dtles were fiuctuadng, from the bcginning of the fifth 
post-Christian century a striet distinction was made 
among the three high-ranking groups, illustres, spec¬ 
tabiles and clarissimi. 

Ensslin, RE 3A; Chapot, DS 4; P. KoU: Bysantmiscke 
Beamtentitel (1903) 22 ; 0. Hirsdhfdd, Kleine Schriflen 
(1913) 664 ; 670. 

Spectaculum. A show. See ludi. It is characteristic 
that the tide 11.41 of Justinian’s Code deals with 
spectacula together with actors and lenones (mateh- 
makers). 

Spectare. Through spectandum est the jurists used to 
call attention to spedfic drcumstances which should 
be taken into consideration at the exaznination ot a 
case. Spectare aliquem = to concera a person (for 
instance a debt, a risk). 

Spectator. A mint omdal who tested coins. Syn. 
nummularius. —See tesserae nummulariae. 

Regling, RE 13. 

Spectio. The acti vi ty and the right to observe celestial 
or other signs during the auspicia. They were a 
prerogative of the highest magistrates. 

Marbach, RE 3A. 

Speculatores. Soldiers or cavalrymen in the intelli- 
gence Service of the armv (normally ten in a legion). 
Speculatores were also particularly qualified soldiers 
who served as bodyguards of the emperor. They 
were also emploved as military couriers. At times 
speculator indicates an exeeutioner. 

Lammert, RE 3A; Caenat DS 4, 637: Janes, JRS 39 
(1949 ) 44; O. Hirschfeld, Kleine Sckriften (1913) 585; 
598. 

Spes. See emptio spei, emptio rei speratae. 

Bartoselc. RIDA 2 (1949) 20. 

Splendidiores personae. See honestiores. 

Spernere. To repudiate (e.g., an inheritance, a legacy), 
to reject, to condemn (the dedsion of an arbitrator 
in order to sue one’s adversary beiore an ordinary 
court). 

Spolia. W ea pons and armor taken from an enemv in 
time of war. They became the properer oi the vic- 
torious soldier who killed him. Spolia was also used 
of what a person condemned to death had on himself 
before his exeeution. He was stripped of them and 
the exeeutioner had the right to cl a im them.—See 
speculatores. 

Lammert, RE 3A; Cagnat, DS 4; Vogel ZSS 66 (1948) 
394. 

Spoliatio cadaveris. Larceny of property committed 
on a dead body.—See cadaver. 

Spondere. The deasive expressio» in the formula, of 
stipulatio by which a person promised to pay a sum 
of money or assumed any obligatior, (spondesne f 
spondeo). In lieu of spondere, later other words 



VOL. 43. FI. 2, 1*33] 


ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


713 


were admitted. Sec stipulatio. The tenn spondere 
also in dicares the obligadon assumed by a surety; see 
SPONSIO, FTDEIUSSIO. 

Sponsa. A fiancee.—See sponsalia. 

Sponsalia. A betrothal. “ Sponsalia are the promise 
(mentio ) and the counterpromise for a future mar- 
riage" (D. 23.1.1). In andent law the father of the 
f.ar.cee promi sed his daughter to the future husband 
or to his father in the solemn fora a sponsio (ques- 
tion and answer). Later, a simple consent sufficed for 
a betrothal. Sponsalia were not binding and even a 
penalty clause attached to the pertinent agreement 
was void since ‘‘it was considered dishonest that mar- 
riage be enfcrced by the tie of a penalty” (D. 45.1.134 
pr.). Sponsalia had nevertheless some legal effects, 
though oi minor importance. Thus the condusion 
of a new betrothal betor e the former was aissolved, 
invoived infamy. A personal offense (iniuria) of the 
fiancee could be prosecuted by her fiance. A fiance 
could not be compelled to tesdfy against his future 
father-in-law and vice versa. A fiance could accuse 
his nancee of adulterv. In the fourth century after 
Christ earnest money (arra sponsalicia ) served as a 
guarantee for the fulfillment of sponsalia since the 
party which broke off the betrothal without any jiist 
ground lost the arra given or had to retum double 
the amount received. Sponsalia could be dissolved 
by mutual consent or by a simple declaration of one 
party; see repudium. Gifts between betrothed per- 
sons are teraed sponsalia in imperial constitutions. 
—D. 23.1; C. 5.1.—See matrimonium, arra spon¬ 
salicia (Bibi.), donatio ante nuptias, filia fa¬ 
milias, PATRIA POTESTAS. OSCULUM, REPUDIUM. 
Weiss. RE 3A; Lecrivain. DS 3. 1654; Koschaker. ZSS 
33 ( 2512) 392: Solazri, ATor 51 (1916) 749; idem, Si 
Albertoni 1 (1935) 42; Volterra. BIDR 40 (1932) 87; 
idem. RISC 10 (1935) 3; idem, SDHl 3 (1937) 135; E 
Hermas. Die Sehliessung des Verlobnisses im Reekte Jusi., 
Analecta Gregoriana 8 (1933); Massei. BIDR 47 (1940) 
148; Beseler. ConfCast 1940. 38; L. Anne. Les riies des 
fiengoilles (Diss. Lonvais, 1941) ; A. Magdelain, Les on- 
gines de la sponsio (1943) 98; Gaodemet. RIDA 1 (1948) 
79; R. Orestaoo. La struttura oturidica dei matrimonio 
rom., 1952, 339 (= BIDR 55-56, 1952, 221). 

Sponsalicia largitas. Gifts given to a fiancee by her 
hance. Svn. donatio sponsalicia. —See donatio ante 

NUPTIAS. 

L. Caes. Le statui i undique de la s. I. eekue 4 la mere 
verne, 1949. 

Sponsio. (From spondere.) The earliest fora of an 
obligadon under ius civile assumed through an oral 
answer (". spondeo”) to the future creditor’s quesdon 
(" spondesne* "). The sponsio, concdved in this 
broader sense, was in the course of time absorbed by 
the stipulatio. In a narrower sense sponsio de- 
noted the obligadon of a surety who equally through 
exchange of quesdon and answer obligated himself 
to pay what another had promised; see adpromissio. 
This funedon of the sponsio was probably the earlier 


one.—See lex apuleia, lex furia de sponsu, pro¬ 
vocare SPONSIONE, ACTIO DEPENSI, AGERE PES SPON¬ 
SIONEM, SPONDERE, and the following items. 

Wei**, RE 3A; Anan, NDI 12; Mitteis. Fg Bekker 
(1907) 109; E Levy, Sponsio, fide promissio, fideiussio, 
1907; idem, ZSS 54 (1934) 298; Wenger. ZSS 30 (1909) 
410; Partsch. ASackGW 32 (1920) 659; W. Fima*. 
Stvdien sur Aksessorietat der rom. Burgsckaftsstipula- 
tionen. 1932; G. Segre. BIDR 42 (1934) 497; Ph. Meyian, 
Acceptilation et paiement (Lausanne. 1934) 69; Leiier, 
BIDR 44 (1936-37) 160; F. De Martino. Studi suile 
garensie personali, 1-2 (1937, 1938); idem, SDHI 6 
(1940) 132; A. Magdelain. Essai sur les origines de la s. 
(These Paris. 1943); J. Maillet. La Theorie de Sekuld 
et Haftung (1944) 144; Westnjp. Note sur sponsio, Kgl. 
Danske Videnskab, Hist.-Filol. Meddedelser 31. 2 (1947) ; 
Pastori, SDHI 13-14 (1948) 217; SeidL Ser Ferrini 4 
(Univ. Sacro Cuore. ^tilan 1949) 168; M. Kaser. Das 
altrom. Ius (1949) 256; Dull, ZSS 68 (1951) 209. 

Sponsio. (In interdictal procedure.) See agere per 

SPONSIONEM, INTERDICTUM. 

Sponsio. (In internadonal reladons.) An arrange- 
ment conduded by the commanding Roman general 
with the enemy conceming an araisdee. The com- 
mander acted on his own responsibility. The re- 
aprocal duties were established through the exchange 
of quesrions and answers.—See pax. 

Ncomam, RE 6, 2821; De Vissdier. St Riccobono 2 
(1936) 11; H. Levy-Brohl, RHD 17 (1938) 533 (=Nou- 
velles Etudes, 1947, 116); Frerza, SDHI S (1939) 191; 
F. La Rosa. lura 1 (1950) 283. 

Sponsio. (In trials conceming ownership.) See 
agexe per sponsionem (under 2). 

Sponsio dimidiae partis. See sponsio tertiae 
partis. 

Sponsio poenalis. A promise in the fora of a sponsio 
(stipulatio) to pay a sum of money as a penalty in 
the case of non-iulfillment of an obligadon or of a 
magisteria] command ( interdictum). —See poena (in 
the law of obligadons). 

Sponsio praeiudicialis. See agere per sponsionem 
(under 2), lex crepereia. 

Sponsio tertiae (or dimidiae) partis. In certain spe¬ 
ci fic trials any pam- could demand that his adversarv 
promised through sponsio ( stipulatio) to pay one- 
third ( tertia pars) or one-haii ( dimidia pars ) of the 
amount claimed as a penalty in the case of defeat. 
In retum the party who made such a promise could 
demand a simi lar counterpromise ( restipulatio dimi¬ 
diae or tertiae partis ) from the other party. The 
recriprocal promises were given in the first stage of 
the Iawsuit before die praetor (in ture) and under 
his supervision. The purpose of these procedural 
sponsiones was to restrain inconsiderate lidgadon.— 
See CON S TIT U T U M, ACTIO CERTAE CREDITAE PECUNIAE. 
A. Palermo, II proeedimento eausionale (1942) 13. 

Sponsor. One who assumed an obligadon as a surety 
The tera was in earlier rimes probably applied to 
any person who through sponsio assumed an obliga- 
tion as a principal debtor.—See sponsio. 

Daube. LQR 62 (1946) 266. 
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Sponsus. (Noun.) sponsio. —See lex apuleia, lex 
fiance (fiancee).—See sponsalia. 

FURIA DE SPONSU. 

Sponsus (sponsa). A betrothed man (woman), a 

Sponte. (With or without sua.) Spontaneously, 
freely, of one’s free will. The expression refers to 
the opposite of situations in which one is bound to do 
something by law, agreement. order of a magistrate 
or of the person under whose power he is, or by 
necessitv (necessario, necessitate cogente). 

Sportellarius (sportellaria). An exposed child.—See 

EXPONERE FILIUM. 

Sportulae. In the later Empire fees to be paid to 
subaltem officials for their acti vi ty in judidal matters. 
—C. 3.2.—See exsecutor negotii. 

Wlassak. RE 4. 217; Hu*. RE 3A; Lecrivain. DS 4; 
Jones. JRS 39 (1949) SI. 

Sportulae decurionum. See honorarium. 

Hug, RE 3A, 1836 (under 2). 

Spurius. A child whose father is unknown (“a child 
without a father, as it were,” InsL 1.10.12). See 
vulgo conceptus. If the mother was a Roman 
Citizen, the s(>urius was also a Roman dtizen. A 
spurius became immediatelv sui iuris (free from 
patria potestas) and proximus agnatus of his mother. 
He was reckoned in favor of her rus liberorum.— 
C. 5.12.—See filius naturalis. 

Weiss. RE 3A. 1889; idem. ZSS 49 (1929) 260; Kubit- 
schek. Wiener Studien 47 (1929) 130; Lanfranchi, StCogl 
30 (1946) 33. 

Stabularius. A stable-keeper. The liabilitv of a 
stabularius for the custody of horses assumed by 
agreement with the owner (receptum stabularii) was 
settled in the praetorian Edict. in the section con- 
cerning similar agreements with shipowners and inn- 
keepers (receptum nautarum, caupomim). —D. 4.9; 
47.5.—See receptum nautarum. 

De Robertis, AnBari 12 (19S2) 12S. 

Stagnum. A pond.—See lacus, flumina publica. 

Stare (alicui rei). To ding to, to hold on firmly to 
(e.g., to an agreement), to fulfill exactly (e.g., a 
testator's will). 

Stat per aliquem. It is one’s fault, one is the cause 
of.—See mora. 

Statim. Immediatelv. In certain situations the jurists 
admitted a rather liberal interpretation of the term 
if a pavment had to be made statim. “It is under- 
stood, of course, with a moderate extensiori of the 
time if something is to be paid immediatelv” (D. 
46.3.105).—See sine die. 

Statio. A public place (at a forum or market) or an 
office where a tabellio exerdsed his notarial activity. 

Statio. See navigium. Statio is also a station of the 
state postal service: syn. mansio, stattva. 

Humbert, DS 1, 1655.' 

Statio. In military service. A station ot military 
guards.—See stationarii. 

Lammert, RE 3A, 2211, 2213. 


Statio vicesimae hereditatium. A fiscal office con- 
cemed with the inheritance taxes.—See apertura 
testamenti, vicesima hereditatium. 

Stationarii. Military police officers assigned to posts 
throughout the country for the purpose of public 
securi ty.—See latrunculator. 

Lammert RE 3 A; Lecrivain. DS 4. 

Stationes fisci. Divisions of the fise for the adminis- 
tration of revenue in fixed distriets. 

Weiss, RE 3A. 2212. 

Stationes ius docentium et respondentium. Public 
piaces (state buildings?) where jurists taught law 
and gave opinions (responsa) in legal matters. 

Hu?, RE 3A. 2210; S. Riccobono. Lineamenti deila storia 
delle fonti, 1949. 65. 

Stativa. A station of the state post. Syn. mansio, 
statio. —C. 12.52(52). 

Statores. Subordinate officials in the service of the 
emperor (statores Augusti) ot high officials (provin- 
cial govemors). They exercised police functions and 
were authorized to arrest private persons. They 
were in part successors of the vigiles. 

Kubler, RE 3A, 2228; Lammert ibid. no. 2. 

Statua. A statue erected in public for the embellish- 
ment of a place. It was withheld from the disposal 
of the person who offered it. A person who was 
honored by a public statue might act through the 
interdictum quod vi aut clam against anyone who 
removed it bv force or stealth.—D. 342; C. 12.4. 
Brassloff, St Riceocono 1 (1936) 323. 

Statua Caesaris. See confugere ad statuam Cae¬ 
saris. 

Statuere. To ordain. to enact (e.g., lex, imperator 
statuit), to settle by an agreement.—See tempus 
STATUTUM. 

Statuliber. A slave manumitted in a testament by 
his master upon a suspensive condition. He remained 
a slave as long as the condition was not fulfilled. Ii 
the condition consisted in an act of the slave himself 
(e.g., he had to pay a certain sum to the heir, or to 
render accounts oi his administration of the master’s 
property), it was considered satisfied ii the heir or 
another person prevented the fulfiiling of the condi¬ 
tion, and the slave became free despite the non- 
fulfillment of the testator’s wish.—D. 40.7.—See 

MANUMISSIO SUB CONDICIONE. 

Weiss. RE 3A; G. Donaturi. Lo s., 1940; Bartosek, R1DA 
2 (1949) 32. 

Status. Generallv indicates a legal situation or con¬ 
dition. With regard to an individual, the term refers 
either to his offidal rank or to his position as a free 
Roman dtizen and head of a family. In the latter 
sense it is syn. with caput. In the distinction status 
libertatis, status civitatis, and status familiae onlv the 
first occurs in the sources. A change in one of these 
three fundamental elements of the legal status of an 
individual, liberty, citizenshir and headship of a 
family (mutatio, permutatio status), could either ixn- 
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prove his legal condidon (when a slave became free, 
a ioreigner became a Roman Citizen, a person alieni 
turis became sui iuris ) or make it worse (loss of 
ireedom, of cidzenship or oi the posidon as head of 
a famil y) When the status oi a person was doubtful 
( quaestio, controversia status), in pardcular when 
it was uncertain whether he was free, free-born or 
a slave, his condidon was examined in a trial; see 
causa liberalis. —D. 1.5; C. 322.—See caput, 

CAPITIS DEMINUTIO. 

Weiss. RE 3A, 2433; Lecrivain, DS 4; Orestano. ND1 12: 
Cicu, St Stmoncelli 1917, 61; Allen, LQR 46 (1930) 277. 

Status civitatis. The legal status of a person as a 
Roman Citizen. Ant. the status oi a stranger (pere¬ 
grinus). —See cives, civitas romana. 

Status controversia (quaestio). See status. 

Status defuncti. The legal status of a person beiore 
his death, primarily the quesdon of whether he was 
free or a slave. It could not be the object oi a trial 
i: five years elapsed aiter his death.—D. 40.15; C. 
721. 

Status familiae. The legal connecdon of a person 
with a family either as its head ( pater familias) or 
member.—See sui iuris. 

Status legitimus. The age oi majoritv. 

Status libertatis. The legal status of a person oi 
being free. and not a slave. With regard to a iree 
person the quesdon might arise as to whether he was 
free-born or a freeaman.—See libertas, manumis¬ 
sio. CAPITIS DEMINUTIO, STATULIBER, CAUSA LIBERA¬ 
LIS. LIBERTINITAS. INGENUITAS. 

Status pristinus. The former factual or legal state 
(condidon. situation) oi a thing or a person.—See 
RESTITUERE. RESTITUTIO IN INTEGRUM. 

Status rei publicae. The existence, organizadon, wel- 
fare of the state. The expression occurs in the 
definiti on oi itu publicum by Ulpian (D. 1.1.12).— 
See ius pubucum. 

E. Kostennann. S. ais politischer terminus in der Antike, 
Rhemischcs Museum 86 (1937) 225; Lombardi, AC 126 
(1941) 206; Berger, lura 1 (1950) 109. 

Statuti. See ministri castrenses. 

Statutum. A law. an enactment. Statuta imperialia 
= imperial consdtudons. 

Statutum tempus. A term fixed either by an agrce¬ 
rnent oi the parties involved concerning the date on 
which a certain act (a payment) was to be per- 
formed. or by law (a statute, the praetorian Edict, 
an imperial consdtudon) for certain legal achieve- 
ments, such as usucapio, for acrions or exceptions, 
cretio, longi temporis praescriptio, etc. In Jusdnian’s 
legisladon. in manv classica! texts the general. in¬ 
definite terra, statutum tempus ( statuta tempora) re- 
placed the former exact indicadons oi periods of 
time if the latter had been changed by postdassical 
or Jusdnian’s legisladon. 

Seckel, in Heumann'» Handlexiken* (1909). s.v. statuere, 
p. 553; Stella-Maranca, AnBari 1929/11, 76. 


Stellionatus. A crime committed by fraud, trickery, 
decepdon, or cheating, if such a wrongdoing in 
spedfic circumstances is not qualified as another 
crime (si alium crimen non sit), for instance, a theft 
( furtum) or forgery (falsum). There is no defini- 
tion of stellionatus in the sources. The formula de- 
fining that "what in private controversies gives origin 
to an actio is in c rimina! matters prosecuted as stellio¬ 
natus” (D. 4720.3.1), is not predse enough to per- 
mit an exact delimitation oi die elements of stellio¬ 
natus. Evii intention, deceit, shrewdness (calliditas), 
imposture (impostura) are mendoned in the various 
cases of stellionatus, which seemingly primarily ap- 
plied to fraud in commerdal reladons. Perjury could 
also be punisned as stellionatus. Stellionatus was not 
a crimen publicum. If an accusadon of stellionatus 
was brought beiore the competent magistrate (prae¬ 
fectus urbi, a provincia! govemor), it depended upon 
his decisi on whether or not a criminal proceeding 
(extra ordinem) would be started against the accused. 
The penalty was differendated according to the sodal 
status oi the culprit, temporary banishment for ho¬ 
nestiores, forced labor for humiuores. —D. 4720; 
C 9.34. 

Pfaff, RE 3A; Beauchet, DS 4; Brasiello, ND1 12; Vol- 
terra. StSas 7 (1929) 107. 

Stemma cognationum. A genealogical tree. A pic¬ 
ture containing the names of reladves (ascendants in 
six generadons and descendants) of a person was 
found in some manuscripts of the lex romana visi- 

GOTHORUM. 

Editions: in all collecti ons oi pre-Justinian legal sources. 
see General BibL Ql XII; the most recent one in FIR 
1 (1940) 633.—Ferrini, Opere 1 (1926, ex 1900) 224; Po- 
land. RE 3A. 

Stephanus. A Byzantine jurist, law professor in Con- 
stantinople (or Beirut?) under Jusrinian. He was, 
however, not the emperor’s collaborator in the com- 
piladon of the Digest, nor is he mendoned among the 
compilers of the Code. He wrote an annotated sum- 
mary (see index) of the Digest and was highly 
thought of by later Byzantine jurists. His work was 
extensively exploited for scholia to the Basilica. 
Kiibler, RE 3A, 2401; Heimbach. Basilica 6 (1870) 13. 
49, 78; J. A. B. MoiueuiL. Histoirc du droii bvsantin 1 
(1843) 132, 148; Zachariae v. Lhjgemhal. ZSS 10 (1889) 
270. 

Sterilis pecunia. Money not loaned at interest. Syn. 
nummi steriles. The adj. sterilis is used also oi a 
dowry (dos) from which the husband had no profit. 

Stillicidium. See servitus stillicidii. 

Adren, Erones (Acto Pkilol. Suecana ) 43 (1945) 1. 

Stipendiarius. See civitates stipendiariae, praedia 

STIPENDIARIA, STIPENDIUM (in public law). 

Stipendium. The soldier's pay. From the fourth 
post-Chrisrian century on the soldiers received the 
stipendium in kind (see annona) which in times of 
shortage was replaced by money.—See adaeratio, 
donativum. 
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Lanunert, RE 3 A, 2537; v. Dotnaszewsld, Nrue Heidtl- 
btrger Jakrbiicher, 1900, 218 S ; Schlossmann, Archiv fir 
lat. Ltxikograpkit 14 (1906) 211. 

Stipendium. (In public law.) A contribution im- 
posed on the deieated enemy; it served to cover the 
expenses of war. During the annistice the enemy 
had to pay the Roman soldiers’ salary ( stipendium ). 
This may explain how the tenn came to mean con¬ 
tribution. In later times stipendium was the tenn 
for land-taxes paid by provindals. The rate of the 
stipendium was fixed whereas the so-called tributum 
depended upon the value of the proceeds irom the 
soil.—See praedia stipendiaria. 

Lammert, RE 3A, 2538 (under no. 2) ; Cagnat. DS 4, 
1515; Schlossmann. Arch. fur lat. Ltxikograpkit 14 (1906) 
211; Ciapessoni, St udi su Goto, 1943, 52 
Stips menstrua. A monthly fee paid by members of 
an assodation ( collegium) for common purposes 
(e.g., banquets, celebrations of religious nature). 
Komemann, RE 4, 437; Hug, RE 3A, 2540. 

Stipulari. To accept a promise made in the form of 
stipulatio. It is the creditor who stipulatur (reus 
stipulandi), i.e., who pronounced the question to be 
answered accordingly by the debtor (reus promit¬ 
tendi). Only in exceptional cases stipulari is used 
of the debtor (=to promise).—See stipulatio. 
Stipulatio. An oral. solemn contract conduded in the 
form of a question (interrogatio by the creditor: 
“spondesne centum dare?” = “do you promise to pay 
one hundred?") and an affirming answer ( responsio) 
of the debtor (“spondeo” = "I promise”). The an¬ 
swer had to agree perfectly with the question; any 
difrerence or restriction (addition of a conditio») 
made the stipulatio void. Presence of both parties 
was required, and any interruption between question 
and answer was inadmissible. Stipulatio was used 
for any kind of obligatiori, from the payment of a 
sum of money to the most complicated performances. 
It was employed for the promise of marriage (see 
sponsalia), the constitution of a dowry (see dos), 
the various kinds of promises in the course of a avii 
trial (cautiones, stipulationes praetoriae), a novatio 
and delegatio, the assumption oi a guaranty for an- 
other’s debt (sureties), the constitution of certain 
rights on another’s property (see pactiones et sti¬ 
pulationes), etc. The stipulatio was abstract in 
content, to wit, the cause (causa) for which the debtor 
assumed an obligation was not indicated in the stipu¬ 
latio (ajg., whether it was for a loan or an unpaid 
price of a thing purchased). A promise made through 
stipulatio was suable if the oral exchange of question 
and answer was performed, without regard as to 
whether there was a ground for the obligation or 
not. Any obligation. contracted otherwise, could be 
transferred into a stipulatio (stipulatio Aquiliana, see 
acceptilatio). This brought the creditor the ad- 
vantage in case of a controversy that he had to prove 


only the fact that a stipulatio had taken place. In 
the course of time, however, the praetorian law 
granted an exceptio doli to the debtor if the obliga¬ 
tion he had assumed was not based on a just cause. 
Witnesses at the condusion of a stipulatio were not 
necessary. The elastirity ot the stipulatio together 
with its simple formality made it the most common 
instrument for providing any promise with legal 
efficacy. Originally accessible only to Roman dorens 
(see sponsio), the stipulatio was later made available 
to foreigners, and not only the realm of pennissible 
Latin words was extended (in lieu of spondeo the 
use of dare [jacere] promittere, and, for sureties: 
fidcipromittere, fideiubere) but also Greek, and per- 
haps other languages, were admitted in order to 
respond to the needs of commerdal relations with 
other nations. In further development, written “stipu- 
lations” came into use under the influence of the 
practice observed by other peoples. Provisions of 
the agTeement were written and the oral promise 
embraced in one phrase the promise “to give ali that 
had been written down above” (ea omnia quae supra 
scripta sunt dari) , which in the opinion of the Roman 
jurists contained in fact as many sdpulations as there 
were provisions. The written document was in origin 
only a piece of evidence, but later the importance of 
the written agreement prevailed so that in postdassi- 
cal times it could be stated:.“if it was written in a 
document (instrumentum) that one made a promise, 
it is considered as if an answer were given to a pre- 
ceding question” (PauL Sent. 5.72; Inst. 3.19.17). 
Thus, through a fiction, which normally exduded a 
counter-proof, it was held that a stipulatio had taken 
place (stipulatio inter absentes). In Justinian 
law the stipulatio appears as a written act, without 
any formal requirements. For an oral stipulation 
certa verba were no longer a condition of its validity; 
the debtor’s answer could be expressed by signs and 
after a brief interval. even some slight discrepandes 
between question and answer were not harmfuL The 
intervention oi an interpreter was permitted i: one 
party did not understand the language used by the 
other. The actions from a stipulatio available to the 
creditor in the dassical law were: actio certae cre¬ 
ditae pecuniae (condictio certae pecuniae), when the 
stipulatio concemed the payment of a fixed sum of 
money, condictio certae rei when the object was a 
certa res (an individual thing), condictio triticaria 
when things were indicated generically (as a genus) , 
and, finally, actio ex stipulatu, when the object was 
not preasely defined in a way mentioned above and 
the stipulatorv obligation concemed a certain per- 
formance by the debtor. The dassical origin of some 
denominations of these actions is not bevond doubt. 
—Inst. 3.17-19; D. 45J; 46.5; C. 8.37; 38.—See 
besides the following items, acceptilatio, cautio, 

SPONSIO, NOVATIO, NEMO ALTERI STIPULATUR. FAVOR 
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DEBITORIS, EXPROMISSIO, DONATIO, DIES MORTIS, 
TRANSACTIO. 

Wtiss. RE 3A; Cuq. DS 4; Riccobooo, ND1 12; Carrelli, 
ibid. 904; Berger, OCD; Mittcis, Aus rom. und cur geri. 
Reehi, Fg Btkker (1907) 107; Collinet, Mei Gererdm 
1907. 75: Riccobono. ZSS 35 (1914) 214, 43 (1922) 262; 
idem. B1DR 31 (1921) 28; idem, AnPd"l2 (1929) 540; 
idem, Stipulationes, contractus, pacta. Corso, 1935; idem, 
ACDR Roma 1 (1934) 338; G. Segre. St Simoncelli 1917, 
331; ScheriUo, BIDR 36 (1928) 29; idem. St Bonfante 4 
(1930) 203; H. Steinacker, Die antiken Grundlagen der 
fruhmittelalterlichen Prrvaturkunde (1927) 83; V. De 
Gamard. Les rapports entre la stipulatio et Tierit stipu- 
latoirc (These Lausanne. 1931) ; F. Brandileone, Scritti 
2 (1931) 419 (= RStDIt 1. 1928); A. Segre, AG 108 
(1932) 179; idem, Annuaire de Vlnst. de Philol. et d'Hist. 
orientales et slaves 7 (1944) 243; D. Ochsenbein. La trans- 
missibilite hereditaire de f oblioation conditionnelle ex stipu¬ 
latu (These Lausanne, 1935); Leiier. BIDR 44 (1936-37) 
160; A. Hagerstrom, Der rom. Obiigationsbegriff 2 
(1941); Arcai, Scr Ferrmi (Univ. Pavia, 1946) 688; G. 
Lombardi. Ricerche i* terna di ius gentium, 1946, 175; M. 
Kaser, Das altrom. Ius, 1949, 267; Dekkers, R1DA 4 
(=Mel De Visscker 3, 1950) 361; Dull, ZSS 68 (1951) 
191; Nicolas, LQR 69 (1953) 63. 

Stipulatio aedilicia. A stipulatio imposed bv an aedile 
to a party in a trial which took place under his iuris- 
diction.—See, for analogy, stipulatio praetoria. 

Stipulatio aliquem sisti. The promise of a person 
who assumed the guaranty that a defendant in a trial 
would appear in court on a nxed date.—See vindex, 
vadimonium, sistere aliquem. 

Stipulatio amplius non agi. See cautio amplius 

NON AGL 

Stipulatio Aquiliana. See acceptilatio. 

Stipulatio argentaria. A promise made by a banker, 
in charge oi a public auction, to the owner of the 
object to be sold, to the effect that the latter would 
receive the full proceeds from the sale, after deduc- 
tion of the banker's fees and expenses. 

F. Kniep. S. a„ Fg. der jur. Fakultat lena, 1911; Platon, 
NRHD 33 (1909) 142, 314. 

Stipulatio certa. A stipulation in which the thing 
promi sed (quid = what), its quality (quale) and 
quantrty (quantum) were predsely fixed. Ant. sti¬ 
pulatio incerta. 

Stipulatio communis. A stipuladon which could be 
imposed during a rivil trial either by the jurisdic- 
tional magistrale (praetor, aedile) in iure or by the 
judge in the second stage of a rivil trial ( apud iudi- 
cem). —See stipulatio praetoria, stipulatio iudi- 
ciaUS. In a different sense the phrase communiter 
stipulari is used. It refers to a stipuladon on behalf 
ai two or more creditors. 

Stipulatio condicionalis (or sub condicione). A 
promise whereby one assumes an obligation depending 
on whether a certain event will happen or not.— 
See condicio. 

Stipulatio conventionalis. A stipulatio based on an 
agreement of the parties, as opposed to a stipulatio 
ordered by a magistrate ( stipulatio praetoria, aedi¬ 
licia) or a judge (stipulatio iudicialis). 


Stipulatio cum moriar. A stipulatio for payment at 
death (“when I shall be dying”) oi either party was 
valid since it was held that a man was alive at the 
moment of his death. However, a stipulatio con- 
cerning a payment “ pridie quam moriar" (= a day 
before my death) or several days before the death 
either of the debtor or the creditor was void since 
until the actual death it could not be told when the 
obligation was due. Justinian dedared such a stipu¬ 
latio valid. 

Stipulatio de dolo (or cautio de dolo). A stipulatio 
imposed by the judge on the defendant in specinc 
rircumstances, particularly in suits conceraing daims 
for a thing (actiones in rem). Under such a stipu¬ 
latio the defendant stipulated that he had not com¬ 
mi rted, nor would commit fraud in the maner under 
controversy. This stipulatio was a form of a stipu¬ 
latio iudicialis. Such a stipulatio could take place 
extrajudicially as when a creditor demanded a prom¬ 
ise from the debtor to abstain from any fraud in the 
fulfiliment of the obligation.—See dolus. 

Stipulatio donationis. A promise of a donation made 
in the form of a stipulatio. The stipulatio created an 
obligation oi the donor to transfer the promised thing 
(to pav the promised sum) to the donee.—See 
DONATIO. 

Stipulatio dotis. A promise of a dowry made in the 
form oi a stipulatio. —See dos, promissio dotis. 

Stipulatio duplae (sc. pecuniae). A stipulation by 
the seller to pay the buyer double the price of the 
thing sold in the event of eviction of the thing by 
a third person.—D. 212.—See emptio venditio, 
evictio. 

P. F. Girard, Mil de droit rom. 2 (1923 ) 78, 113; H. Vin¬ 
cent, Le droit des ediles, 1922, 154; Kamphoisen. RHD 16 
(1927) 610; Comg. Seminer 8 (1950) 9. 

Stipulatio emptae et venditae hereditatis. See fidei¬ 
commissum HEREDITATIS. 

Stipulatio evictionis (or de evictione). See evictio. 

Stipulatio habere licere. A guaranty made in the 
form of a stipulatio by the seller to the buyer, to the 
effect that the latter would peacerully possess and use 
the thing sold and take protweds from it (habere, uti 
{rui licere). —See emptio, evictio. 

Stipulatio in diem. A stipulatio in which payment on 
a fixed date is promised. 

Stipulatio in faciendo. A promise through stipulatio 
to do something, to render certain Services to the 
creditor. Stipulatio operis jaciendi = a stipulatio 
conceraing the constructi on (accomplishment) oi a 
work. Ant. stipulatio in non faciendo = a stipulatio 
to abstain from doing something. 

Stipulatio incerta. See stipulatio certa. 

Stipulatio inter absentes. A stipulatio between per- 
sons who were not together. Such a stipulatio was 
void in classica! law since the stipulatory questi on 
and answer were to be exchanged without interrup- 
tion (inter praesentes, see stipulatio). Justinian 
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modified the rule in that if a written document stated 
that the parties were present, a counterproof was per- 
mitted only when both parties were in different locali- 
ties on the day when the stipulatio allegedly took place. 

Stipulatio iudicialis. A compulsory stipulatio imposed 
by the judge in a dvil trial on one or both parties 
during the second stage ( apud iudicem), in order to 
assure the nortnal continuadon of the trial. 

Stipulatio operarum. See opei»e i jberti. 

Stipulatio partis et pro parte. See partitio legata. 

Stipulatio poenae. A stipulatio concerning the pav- 
ment oi a penalty by a debtor if he failed to periorm 
his obligation as agreed upon. The penalty settled 
in the stipulatio might serve either as a substitute for 
the losses suffered by the creditor (in such a case he 
might sue the debtor for the payment of the penalty 
without proving the amount of his actual losses) or 
as a mere penalty ( poenae nomine) to be paid beside 
the indemnification ior effective losses.—See poena 
(in the law of obligations), sponsio poenalis. 
Debray, Revue generale du droit 32 (1908) 97, 217. 289; 
Dona tuti. SDHl 1 (1935) 299; Biscardi, StSen 60 (1948) 
589. 

Stipulatio post mortem. A stipulatio under which 
one promised the payment of a debt after the death 
of the creditor (“post mortem meam dari spondesf ") 
or after his own death by his heir (“post mortem 
tuam dari spondes?'). Such stipulations were null 
since neither could an heir be obligated before enter- 
ing the inheritance nor could an obligation arise in 
his behalf. Consequentlv, a stipulatio by which the 
debtor assumed an obligation to the beneiit of the 
heir oi the creditor (“do you promise to pay mv 
heir?”) was without anv legal effect. Justinian per- 
mitted such stipulations.—See obligatio post mor¬ 
tem, MANDATUM POST MORTEM, ADSIGNATIO UBERTI. 
ADSTIPULATIO, DIES MORTIS. 

Rouxel, Annales Faculte droit Bordeoux, Sir. jttrid. 3 
(1952) 7. 

Stipulatio praepostera (or praepostere concepta). 
A stipulatio under which one assumed an immediate 
obligation but made it depend upon the fuliillment 
of a condition in the future (e.g., a promise to give 
today when a certain event will happen afterwards). 
In the classical iaw such a stipulatio was null, but 
Justinian recognized its validity; payment could be 
dexnanded after the fulfillxnent of the condition. 

L. Mitteis. Rotn. Privatreeht, 1908, 180; Archi, RISC 88 
(1951) 225. 

Stipulatio praetoria. A stipulatio ordered by the prae¬ 
tor in his capacity as a jurisdictional magistrate. 
Such a compulsory stipulatio could be imposed on 
one or both parties to a trial in order to ascertain 
the nortnal continuadon of the trial and to prevent 
an interruption as well as to assure a certain behavior 
of the parties by making them assume the duty of 
doing or refraining from doing something. If the 
promise embodied in the stipulatio was not fulfilled. 


an ordinary action lay against the contravening party. 
A refusal of the praetoris order or the absence ot 
the party on whom the stipulatio was to be imposed 
led to a missio in possessionem in favor oi his ad- 
versary. If the plaintiff refused to make the stipula- 
tory promise ordered by the praetor, he lost the case 
through denegatio actionis by the praetor. The 
praetorian stipulations were primarily applied for 
procedural purposes (see cautio). They could, 
however, be ordered beyond a judidal trial at the 
request (postulatio) of the interested party. In 
such a case the adversary was summoned before the 
praetor.—D. 46.5.—See cautio ampuus non agi, 

CAUTIO DE RATO, CAUTIO IUDICATUM SOLVI. CAUTIO 
PRO PRAEDE LITIS ET VINDICIARUM. 

Cuq, DS 4. 1520; Anon.. .XDI 12; Jobbe-Duval. St Bon- 
fonte 3 (1930) 178; v. Woess. ZSS 53 (1933 ) 407; A. 
PaJermo, 11 procedimento causionole, 1942; Guarino. SDHI 
8 (1942) 316. 

Stipulatio pridie quam moriar. See stipulatio cum 
moriar. 

Stipulatio pro praede litis et vindiciarum. See 
cautio pro praede litis et vindiciarum. 

Stipulatio pure facta. A stipulatio not lixnited by a 
fixed date or a condition. Ant. stipulatio in diem, 
stipulatio sub condicione (condicionalis). 

Stipulatio rei uxoriae. See cautio rei uxoriae. 

Stipulatio sortis et usurarum. A stipulatio in which 
the payment of both prindpal and interest is prom¬ 
ised. Xormallv the promise ot interest was made ir. 
a separate stipulatio (stipulatio usurarum). 

Stipulatio sub condicione. See stipulatio condi¬ 
cionalis. 

Stipulatio turpis. See turpis stipulatio. 

Stipulatio usurarum. See stipulatio sortis et usu¬ 
rarum. 

Stipulator. The creditor in a stipulatio. Svn. reus sti¬ 
pulandi. “Ambiguous stipulations should be inter- 
preted against the creditor” (D. 34.526; 45.1.38.18). 
Stella-Maranca, AnBari 3 (1929/11) 20. 

Stipulatum. (Xoun.) See stipulatio. 

Stirps. Descendants in a straight line from a common 
ancestor. When an inheritance is divided in stirpes. 
each son of the same father receives an equal part. 
All descendants of a son who died before his father 
receive together as much as any other son alive; if 
they are all of the same degree oi relationship with 
the deceased, e.g., all are grandchildren. The share 
of a stirps (i.e., the descendants of one son) is di¬ 
vided in capita (in the example mentioned axnong 
the grandchildren) in equal portions. 

Stola. A garment of an honorable, married woruan. 
—See MATRONA, TOGA. 

Bieber, RE 4A; Leroux, DS 4. 

Strangulare (strangulatio). To strangle a person 
with a rope (laqueus) to death. This form of exe- 
cution was forbidden under the Prindpate. 

Pfaff, RE 4. 
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Stratores. In the late Empire, subaltem officers in 
the imperial palace who took care of the emperor’s 
horses. The stratores were subordinates of the comes 
stabuli (the equerry). There also were stratores in 
the Service of the praefectus urbi and provindal gov- 
ernors in imperial provinces. Superintendents of 
prisons were also called strator es. —-C. 12.24.—See 
CUSTOS. 

Lammcrt, RE 4A. 

Strena. A gift donated on the occasion of a fesrivitv, 
in particular on New Year’s Dav ( quod Kalendis 
Januariis dari solet = what is used to be given on 
Kalends of January), t-g-, to physidans. 

Strepitus. A noise. a din. In the language of the later 
imperial constimtions the term refers to voices of the 
audience in a court-room during a criminal trial. 
Kence it denotes somedmes a criminal proceeding. 

Strictus. Rigorous, governed by precise rules.—See 
IUS STRICTUN, I UDI CIA BONAE FIDEI. 

Pringsheim, ZSS 42 (1921) 65. 

Structores. Workers (such as masons, carpenters, 
etc.) active in building a house or a ship. Primariiy 
freedmen and slaves, they were organized in associa- 
tions (collegia). 

Hug, RE 4 A; Saglio, DS 5. 

Studium (studia). Study, leaming. Studiorum causa 
= for the purpose of leaming. Absence ior such a 
reason was taken into consideration as an excuse 
when a person was obliged to appear before a pubiic 
authoritv ( iustissima causa = the most just cause). 
In a trial against a person absent for studies the 
praetor had to protect his interests. A stav in Rome 
ior studies was not dedsive for establishing a domi- 
cile ( domicilium ) since a sojoura there was consid¬ 
eret: temporary. A loan given to a filius familias for 
studies was not subject to the provisions of the 
SENATUSCONSULTUM MACEDONIARUM. 

Studium liberale. Studies (occupations) bentting a 
free man, “worthy of a noble-minded man” (as Cicero, 
Acad. 2.1.1, deiined it) were reckoned among studia 
liberalic. Among such professions were those of 
rhetoridan (rhetor), grammarian (grammaticus) 
land-surveyor (geometra), physidan (medicus), and 
the like. Teachers of studium liberale (praeceptores) 
could demand an honorarium only in a trial through 
cognitio extra ordinem. —D. 50.13; C. 11.19.—See 

FBAECEFTOSES, MAGISTRI, PROFESSORES, HONORARIUM, 
OPERAE LIBERAI.ES, EDICTUM VESPASIANI. 

Studiosus iuris. A person devoted to the study of 
law, a practidng lawyer (not a iurisconsultus en- 
dowed with ius respondendi), a juristic writer. 

Stuprare. To commit a stuprum. The term refers 
only to men ( = stuprator) .—See the next item. 

Stuprum. Illidt intercourse with an unmarried woman 
or a widow of honorable social conditions. Stuprum 
is distinguished from adultery (adulterium) where a 


married woman is involved. Both parties were pun- 
ished by seizure of half of their property; the woman 
was acquitted if the man had used violence.—C. 9.9. 
—See MERETRIX. 

Pfaff, RE 4A; Lecrivain, DS 4; Guarino, ZSS 63 (1943) 

184. 

Stuprum cum masculo (puero). Pederasty. Origi- 
nally it was punished by death, later only with a fine 
of money. In the later Empire the death penalty was 
inflicted again.—See lex Scantinia. 

Piaff, RE 4A, 424; Lecrivain, DS 4, 1547. 

Suadere. To give advice. The term is used of the 
activitv of lawyer’s when consulted by dients for 
legal advice.—See consilium. 

Suae aetatis fieri. Not a precise technical term. It 
mav mean to become either maior (over twentv-five 
years of age) or pubes (over tourteen, see impubes). 

Berger. RE 15, 1861 

Suae mentis esse (fieri). To be (become) mentally 
sound. Ant. suae mentis (or suus) non esse = to be 
insane. 

Suae potestatis esse. See sui turis. 

Suarii. Swine dealers. In the later Empire they were 
compulsorily organized in assodations, as other food 
merchants.—-C. 1.17. 

Hug, RE 4A, 469; 11 689; Baudrillart, DS 4, 923. 

Sub. (When prefixed to the title of an offidaL) An 
assistant offidal, subordinate to the head of an office 
(e.g., subcurator operum publicorum, subcurator 
aedium sacrarum, subpraefectus, subprocurator ). 

Sub modo. See donatio sub modo, legatum sub 
modo. 

Sub potestate esse. To be under patemal power; see 
patria potestas. 

Subcurator. An offidal of equestrian rank acting as 
an assistant (adiutor) of a curator, e.g., subcurator 
aedium sacrarum (see aedes), subcurator operum 
publicorum (for the administradon of pubiic build- 
ings), subcurator aquarum (for the water adminis- 
tration), and others.—See curatores aedium sacra¬ 
rum, CURATORES OPERUM PUBLICORUM, CURATORES 
AQUARUM. 

Kubhschek, RE 4 A. 

Subditicius filius. A fraudulently substituted (sup- 
posidtious) son. Syn. partus suppositus, subiectus. 
If a person instituted as his heir one whom he faisely 
believed to be his son and who in fact was supposid- 
tious, the institution was null if it could be proved that 
the testator would not have appointed him, had he 
known the truth. 

Subdole. Decdtfully, deceptively. Syn. dolose. —See 

DOLUS. 

Subducere. To take away by stealth, to hide. In an- 
other sense subducere — to take into account, to de- 
duct (e.g., the proceeds one had from a thing, the 
quarta Falcidia). 

Subhastarius. Sold at a pubiic auction. 
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Subhastatio (subhastare). A public auction.—See 
hasta, auctio. Syn. venditio sub hasta. 

Voigt, BerSbehGW 1903, 13. 

Subicere. To add to an agreement, a dause, e.g., 
concerning the iiability of a party for fraud ( clausula 
doli) , or a penalty dause. In another meaning subi¬ 
cere = to substitute one thing or person for another 
(persona subtecta, see subditicius). Subicere is 
used of a forged testam ent being substituted for the 
real one; see falsum. 

Subicere falsum partum. See partus suppositus, 

SUBDITICTUS. 

Subici. To be subject (subiectus) to one’s jurisdiction 
(iurisdictioni) ; to be exposed to a penalty ( poenae ) ; 
to be liable for taxes or public charges ( vectigalibus, 
muneribus). 

Subiectum nomen. A false name, the name of another 
person assumed for fraudulent purposes (e.g., when 
one buys or takes a lease under another’s name). 

Subiectus partus. See subiceke pastum, pastus 
suppositus. 

Subiectus iuri alieno (or alicuius). Subject to pa- 
ternal power; see patsia potestas, alieni rusis. 

Subire. To undergo, to assume, to risk (condemna- 
tion in a avii trial, duties, charges [= onera), a guar- 
anty). Subire poenam = to suffer, to endure a 
penalty. 

Sublimissimus (vir). An honorinc epithet of the high- 
est officials in the late Empire (e.g., praejecius prae¬ 
torio, magister officiorum). They were addressed by 
the emperor under the title " sublimitas tua ” (“your 
excellency”). Syn. magnificentia, eminentia. 

Sublimitas. See the foregoing item. 

Sublugere. Refers to a lower degree of mourning (e.g., 
after the death of a child below three years).—See 
luctus, tempus lucendi. 

Submittere. To substitute one thing for another. 
With reference to an usufruct of a herd = to replace 
a dead head of cattle by a new one when the herd 
was to be retumed to the owner.—See grex. 

Kubler, RE 4A, 483. 

Subnotare (subnotatio). To sign (a signature).—See 
SUBSCRIBERE. 

Subornare. To bribe a wimess to bear false testimony, 
to subom, to instigate a person by bribery to commit 
a crime. 

Subpignus. (Non-Roman tenn.) See picnus pig¬ 
nori datum. 

Subpraefectus annonae. An assistant ( adiutor ) of 
the praefectus annonae. 

O. Hinchfeld. Kais. Verwaltungsbeamt? (1905) 246. 

Subpraefectus classis. A deputy commander of a 
fleet, subordinate to the pra efe ct u s classis. 

O. Hinchfeld, Kais. Verwoltungsbtomt? (1905) 228. 

Subpraefectus vigilum. A deputy commander of the 
vigiles, subordinate to the praefectus vigilum. 

O. Hinchfeld, Kais. VerwalnmgsbtamtS (1905) 256. 


Subprocurator. An assistant procurator in an im- 
perial province designated by the emperor for a 
spedal branch of administration (e.g., for the man- 
ag ement of mines). 

O. Hinchfeld, Kais. Vtrwaitungsbtamte 1 (1905) 400. 

Subreptio (subrepere). See obreptio. 

Subripere. To take away secretlv, to steaL—See lex 
atinia. Res subreptae = res furtivae. 

Berger, RE 12, 2331. 

Subripere instrumentum. To remove fraudulently a 
document (a testament) in order to make it impossi- 
ble to produce it in court or to put a forged one in 
its place. 

Subrogare legem. To add a supplementa ry provision 
to an earlier law. 

Subscribendarius. A lower ranking omdal in the later 
Empire charged with the preparation of the draft of 
a decision to be made by his superior. 

Ensslin. RE 4A; Humbert, DS 4; Home, Conflnst 1947 

(1950) 117. 

Subscribere. To sign. —See testamentum triperti- 

TUM, SUBSCRIPTIO. 

Subscriptio. (From subscribere.) A signature. With 
regard to private documents ( subscriptio instrumenti, 
subscriptio chirographi) there were signatures o i both 
parties who conduded an agreement, or only of the 
party who assumed an obligation, and eventuallv of 
his surety. The subscriptio consisted of the name of 
the subscriber and a brief summary of the content of 
the document or of the nature of the obligation the 
subscriber assumed. The signatures of witnesses 
(testis) contained the indication that they acted as 
witnesses. With the increase of the use of written 
documents the imperial legislation issued detailed pro- 
visions concerning the signatures of the parties, the 
notary involved. and the witnesses. The subscription 
of the party became an important element in a docu¬ 
ment when its bodv was written by another person. 
—See subscriptio testamenti, superscriptio. 

Kubler, RE 4A; Lecrivain, DS 4. 

Subscriptio. (In a criminal trial.) A written accusa- 
tion (see inscriptio) or an oral accusation written 
down in the records of the competent office and signed 
by the accuser. The accuser and those who signed 
the accusation together with him to support the accu¬ 
sation = subscriptores. —C. 7.57. 

Kubler, RE 4A. 490; Klemfeller, ibid. (s.v. subscriptores ) : 

Riccobono, ZSS 34 (1913 ) 246; Wlassale, Anklage und 

Streitbefestigung, SbtVien 184, 1 (1917) 89. 

Subscriptio. (In military administration.) The sign- 
ing of documents concerning the distribution of food 
among soldiers by the officer involved.—See sub¬ 
scribendarius. 

Subscriptio censoria. See nota censoria. 

Kubler, RE 4A. 490. 

Subscriptio principis. A signature of the emperor. 
When written at the foot of a petition addressed to 
him, it was a kind of an imperial rescript ( rescriptum 
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principis) since it was the emperors answer to the 
perition ( preces, libellus). The petition provided 
with the answer and the emperor’s signature was 
publicly exposed. The petitioner received a copy 
at request. 

Prementem, RE 13. 39; Kubler, RE 4 A, 399; De Domini¬ 
cis, RendLomb &3 (1950). 

Subscriptio testamenti. The signature of the testator 
on a written testament, which was valid under prae- 
torian law, was not necessary when the will was sealed 
by seven witnesses. However, when the testator re- 
warded the writer of the testament, he had to confirm 
the pertinent disposition with his own hand. See 
senatusconsultum libonianum. Forgery of a 
signature in a testament or another document was 
under pain oi the penalties oi the lex cornelia de 
falsis. —See SUPERSCRIPTIO. 

Kubler. RE 4 A, 49 3; Macqueron. RHD 24 (1945) 160. 

Subscriptor. One who subseribed (a document, a 
testament).—See subscriptio, in a criminal trial. 

KleinfeQer, RE 4A. 

Subsellium. A bench used in court or in certain oi- 
fices. It was lower than the sella curulis, which was 
the privilege of higher magistrates only. Judges in 
criminal trials ( quaestiones ) were seated on subsellia 
and so were also the accuser and the lawyers. Hence 
subsellium is used somerimes to mean a court. Plebe- 
ian tribunes and aediles had no right to a sella curulis 
and couid use only a subsellium. 

Huj, RE 4A; Ciapot, DS 4. 

Subsidere. To remain. Used of legades which the 
legatee refused to accept and which therefore re- 
mained with the heir. 

Subsidiarius. See actio subsidiaria. 

Subsidium. Help, assistance. The term is used of 
legal remedies granted to a person in order to save 
him from a loss (e.g. P an acrion, an exceprion, an 
interdict, a restitutio in integrum). 

Subsignare. To sign, to subscribe (syn. subscribere), 
to seal (syn. signare). —In another meaning subsig¬ 
nare = to give a landed property to the state or a 
municipalitj- as security ior obligarions owed them 
(e.g., to collect taxes, to construet a building). In 
constiturions of the later Empire, subsignare is used 
for setting up real securities in general.—See praedia 
SUBSIGNATA. 

Hardy. Tkree Spanish charters, 1912, 78. 

Subsistere. To defend oneself or another in a trial 
against an adversary. See laudare auctorem. 
When used of a legal act (e.g., a testament, a judidal 
judgment) = to be valid. 

Subsortitio. A supplementary selecrion of a juror in 
a criminal trial if after the selecrion (sortitio) of 
jurors for a specific trial a seat became vacant by 
death or electi on oi a juror to a magistracv).—See 
ALBUM IUDICUM. 

Kubler, RE 4A; Ehrenberg, RE 13. 1495. 


Substantia. The substance, the essential nature or 
funcrion, sodal or economic, of a thing ( substantia 
rei) or of a legal transacrion ( substantia emptionis, 
obligationis). In several constiturions by Dioderian 
the word is strengthened by the addirion oi veritatis 
(= the true nature of a legal transacrion). Sub¬ 
stantia also reiers to the entire property of a person 
(e^., substantia paterna = the father’s property) or 
to an inheritance as a whole ( substantia hereditatis, 
substantia defuncti). Substantia was a favorite term 
of the imperial chancery and occurs in interpolated 
passages.—See error in substantia, ususfructus. 

Guarneri-Gtati, Indic e* (1927) 84; idem, Fsckr Kosckaker 

1 (1939) 153; Schelterna, Reckugtleerd Magasijn 55 

(1936) 60. 

Substituere. To appoint, to substitute one person in 
the place of another (e.g., a representative in a trial, 
a guardian, a curator). The term was of particuiar 
importance in the law oi successions.—See the iol- 
lowing items. 

Substitutio. The appointment oi another heir by a 
testator in the event that the heir first instituted did 
not take the inheritance either because he would not 
or couid not do so. The heir instituted in the second 
place = heres substitutus, heres secundus. Several 
heirs couid be subsrituted to the heir first appointed, 
and one person to two or more heirs. Likewise the 
heirs first instituted couid be reciprocally subsrituted 
one to the other (substitutio mutua, reciproca) and a 
heres tertius (a third heir) to the heres secundus. 
Through a substitutio the testator saved the validity 
oi the testament which would have become void ii 
the heir first appointed did not accept the inheritance. 
Syn. substitutio vulgaris (= ordinary substitutio), to 
be distinguished from substitutio pupillaris.— Inst. 
2.15; D. 28.6; C. 625; 26. 

Weiss. RE 4A; Beaucbet, DS 4; G. Stpc, Seritti giur. 

2 (1938) 348; B. Biondi, Successione testamentaria (1943) 

245; Solaza, SDHI 16 (1950) 1. 

Substitutio duplex. A substitutio vulgaris (see sub¬ 
stitutio) combined with a substitutio pupillaris. 
It occurred when a testator appointed a third person 
as a substitute to a chiid in his power and below the 
age oi pubert>’ (impubes) ior the event that the chiid 
might die beiore him (Le., the testator) or before 
puberty after becoming heir. In the later develop- 
ment (stili in classica! law) it was held that a pupil- 
lary substitutio implied automarically an ordinary 
substitutio (substitutio vulgaris) unless the testator 
disposed otherwise. AnL substitutio simplex = a 
substitutio limited by the testator to one of the two 
basic forms of substitutio. —See substitutio, sub¬ 
stitutio PUPILLARIS. 

Substitutio mutua. See substitutio. 

Substitutio pupillaris. The appointment of a substi¬ 
tute by the father for his chiid instituted as an heir 
in his testament. The substitute became heir if the 
cnild. after the acceptance of the inheritance, died 
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before reaching puberty, i.e., bciore bcing able to 
make a testament. Through substitutio pupillaris the 
father providcd in his testament for a successor to his 
child. Substitutio pupillaris was pennitted only in 
the father’s testament, and then only along with the 
institution of the child as heir in the first place. See, 
however, testamentum pupillare. Justinian in- 
troduced a new form of substitutio, modeled on the 
substitutio pupillaris (ad exemplum pupillaris substi¬ 
tutionis, C. 626.9) for use with insane descendants. 
The father could appoint an heir for his insane de¬ 
scendant to succeed in the event that the latter did 
not recover sanity. This form of substitutio is called 
in the literature substitutio quasi pupillaris. The 
testator (father or mother) had, however, to appoint 
first a nearest relauve of die insan e, and only in the 
absence of reladves could he appoint an heir of his 
own choice.—Inst. 2.16; D. 28.6; C. 626.—See 

CUXZANA CAUSA. 

La Pira. St Bonjanti 3 (1930) 271; Wolff, St Riccobono 
3 (1936) 437; Vainy, BIDR 46 (1939) 68. 47 (1940) 31; 
B. Biondi, Successione testamentaria (1943) 252; Cos co¬ 
tini, Ann. di dir. comp. e di st. legislativi 22 (1946) 152; 
Perrin, RHD 47 (1949) 335, 518; idem, in Varia, £t de 
droit rom. (Publicatione de lInstitui de droit rom. de 
rUnio. de Paris, 9, 1952) 267. 

Substitutio quasi pupillaris. See substitutio PUPIL¬ 
LARIS. 

Substitutio reciproca. See substitutio. 

Substitutio simplex. See substitutio duplex. 

Substitutio vulgaris. See substitutio. 

Subtilitas legum. In the language of Jusdnian’s con¬ 
stitutione, severity, rigorous formalities of the earlier 
law. The expressions subtilis, subtilitas, and sub¬ 
tiliter when used with regard to ancient law to stress 
its rigidity, are frequendy interpolated. 

Seckel, in Hmmanns Handlexikon‘ (1907), s.v. subtilis ; 
Guarneri-Citati, IndicP (1927) 84. 

Subtrahere. To take away, to remove. The term is 
used in connection with theft Se subtrahere — to 
withdraw illegally from public Services ( munera, 
military Service). 

Suburbanum praedium. A plot of land located in 
the vidnity of a dty. Its possibilities for economic 
exploitation dedded whether it qualified as urban 
(praedium urbanum) or rustic land (praedium rusti¬ 
cum). Praedia suburbana were among the landed 
properties the sale of which by a guardian was pro- 
hibited by the oratio severi. 

Suburbicariae regiones. Territories bordering on 
Rome. They are mentioned in a few constitutions 
of the Theodosian Code. They are not spedfic ad¬ 
ministrative units.—See vicarius in urbe. 

Subvas. See vas. 

Subvenire. To come to the aid. Used of judidal 
remedies granted primarily to persons who m par- 
ticular situations or for spedfic reasons deserve sucb 
help. The term refers to restitutiones m integrum 
and exceptions. 


Succedere (successio). To succeed, to take the place 
of a person either as his successor in office or as his 
heir. In the latter case a person (successor) enters 
into the legal situation of a defunct person (succedere 
in ius, in locum, in ius et locum defuncti) both as 
creditor and debtor in all his legal relations except 
those which are extinguished by death (as, e.g., 
mandatum, societas) or are merely factual, as pos¬ 
sessio. In postdassical and Justinian’s law the terms 
succedere and successio were extended to cases in 
which one succeed ed in one spedfic relationship of 
the deceased (succedere in rem, in singulas res, tn 
rei dominium = in the ownership of one thing) which 
is opposed to successio in universum ius (in univer¬ 
sum dominium, in universa bona — in the whole prop- 
erty). It is generally accepted that the definition oi 
successors, preserved in the Digest (39.224.la) : 
“successori are not only those who succeed to a 
whole property, but also those who succeed ed in the 
ownership of one thing are covered by this term,” 
is an interpolation by Justinian’s compilers. Succe¬ 
dere hereditario iure — to succeed as an heir. Suc¬ 
cessio indicates at times the right oi succession, and 
it is used as a collective term embradng all heirs 
(descendants) of a person.—Inst. 32.; S; 7; C. 6.59. 
—See universitas, successor, hereditas, bonorum 
possessio, heres, successio in universum ius. 
Beauchet DS 4; Longo. BIDR 14 (1902) 127. 224: 15 
(1903) 2S3; Boniante. Scr giuridici 1 (1926) 250; Am¬ 
brosii). SDH1 11 (1945) 63: 94; 3. Biondi, Istituti fon- 
damentali 1 (1946) 9; B. Albanese. La successione ertdi- 
taria in dir. rom. antico. AnPal 20 (1949). 

Successio graduum. See bonorum possessio intes¬ 
tati, EDICTUM SUCCESSORIUM. 

De Cracenxio, SDI 12 960. 

Successio in locum prioris creditoris. Succession into 
the place of a prior creditor. It happened when the 
same thing was hypothecated successively to several 
creditors; see hypotheca. A creditor earlier in 
date had priority over creditors to whom the thing 
was hypothecated later. Renundation by one credi¬ 
tor or extinction of his daim (e.g.. by pavmenc) 
caused the creditor nex: in order to enter in his 
place. Such a succession could also be agreed upon 
between two creditors.—D. 20.4; C. 8.18.—See rus 

OFFERENDI PECUNIAM, POTIOR IN PIGNORE. 

Successio in possessionem (possessionis). Succes¬ 
sion into the possession of a thing. In the case of 
succession through inheritance an heir did not auto- 
maticall y succeed in possession through the accept- 
ance of the inheritance (see aditio hereditatis). 
He had to take physical possession of all things 
belonging to the estate (res hereditariae). This gave 
him the opportunity to continue and complete the 
usucaption of indrridual things if their possession by 
the defunct person satisfied the conditions of usucapio. 
—See ACCESSIO possessionis, usucapio. 
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Successio in universum ius. See succedere, uni- 
versit as. —For universal succession in the property 
oi a living person, see adrogatio, bonorum venditio, 

CONVENTIO IN MANUM. 

Catalano, AnCat 1 (1947) 314. 

Successio ordinum. See bonorum possessio intes¬ 
tati, edictum successorium.— D. 38.15. 

De Crwcenxio, ND1 12, 960. 

Successio in usucapionem. See successio in pos¬ 
sessionem, usucapio. 

Successor. One who succeeded another in office or 
as his heir.—See succedere. —C. 10.63. 

Successor honorarius. A person who inherited an¬ 
other's property according to praetorian law, either 
under a testpment valid according to praetorian law 
or according to the order of succession on intestacy 
estabiished in the praetorian edict. — See bonorum 
possessio, edictum successorium. 

Successor legitimus. An heir inheriting under ius 
civile. Ant. successor honorarius, praetorius. 

Successor praetorius. See honorarius. 

Successores ceteri. Ali other successors who inherit 
beside heredes and bonorum possessores. Wherever 
the successores ceteri appear along with heredes or 
with heredes and bonorum possessores the expression 
successores ceteri is interpolated. Through this ad- 
dition the cotnpiiers wished to extend certain Iegal 
rules applicable to heirs, to other persons who under 
any title acquired another i property. 

Longo. BIDR 14 (1902) 150; Guameri-Citati, Indice* 

(1907) 17. 

Successorium edictum. See edictum successorium. 

Succidere. See actio arborum furti m caesarum. 

Succurrere. To help. The term is used oi procedural 
measures 'excepti ops restitutio in integrum ) by 
which the praetor saved persons who for special 
reasons (e.g., minor age) deserved protecdon from 
losses. Syn. subvenire. 

Suffectus. A magistrate (e.g., a consul) elected to 
fili a vacancy which occurred during the Service year. 

Kiibler, RE 4 A. 

Sufferre. To bear, to undergo, to suffer (losses or 
penalties) either a pecuniary fine through a decision 
oi a magistrate (see multa) or a penalty to be paid 
in accordance with an agreement ior deiault in tul- 
fillment of an obligation (see poena) or, in a civil 
trial, the disadvantage of a uns aestimatio. 

Sufficere. To suffice. Often used of an action or 
another procedural remedy available to a person for 
putting forward his claim. 

Suffragator. One who used his infiuence to support 
another in an electoral campaign for a magistracy, 
or one who intervened with the emperor in favor oi 
another person. Any such action = suffragatio .— 
See SUFFRAGIUM. 

Kiibler, RE 4A. 

Suffragium. A vote, the right to vote. Suffragium 
reiers to both the vote in popular assemblies (comitia) 


and in criminal courts ( quaestiones ). For abbrevia- 
tions used see a, c, u.r. To start voting = suffra¬ 
gium inire, ferre. —C. 4.3.—See civitates sine suf¬ 
fragio, TABELLAE, IUS SUFFRAGII, LEGES TABELLARIAE, 
ROGATOR, DIRIBITIO. 

Kiibler, RE 4A; Saglio, DS 4; De Marchi, La emeenti 
dei voto nei comiai rom., RendLomb 1912, 653; G. Rotondi. 
Leges publicae populi Rom. (1912) 19; Fraccaro, La proce- 
dura dei voto nei comisi, ATor 49 (1913/14) 600. 

Suffragium. (In the later Empire.) Recommenda- 
tion oi a person to the emperor or a high offidal ior 
an offidal position or a spedal privilege. The person 
on behalf of whom the suffragator intervened usually 
promised an honorarium ior the Service rendered; 
the pertinent agreement = contractus suffragii. An 
imperial constituti on of aj>. 394 order ed that such 
a promise had to be made in the soiemn form of a 
sponsio (C. 4.3.1). Suffragium is also used oi gra- 
tuitous recommendations or interventions on behalf 
oi another.—C. 4.3.—See suffragator. 

Kiibler, RE 4A, 637. 

Suggerere. To advise, to prompt, to suggest. The 
verb occurs in texts suspeaed of interpolation. It is 
rare in dassical language, but irequent in imperial 
constitutions. 

Guameri-Chan, Indice* (1927) 84. 

Suggestio. A query or a report presented by a Iower 
offidal to a higner one or to the emperor. The term 
is used primarilv in imperial constitutions. 

Sui. (In a general meaning.) The next relatives of 
a person; persons living in the same household under 
the one head of the iamily.—See suus. 

Sui iuris (esse). To be Iegallv independent, not under 
the paterna! power ( patria potestas) oi another. 
Syn. suae potestatis esse. Ant. alieni iuris. —See 
suus. 

Suicidium. A suidde. See consciscere sibi mortem, 
liberae mortis facultas. “A soldier who attempted 
to commit suidde and did not succeed, is to be pun- 
ished by death unless he wanted to die because of 
unbearable pains, sickness, affiicdon (mourning), or 
for another reason; in such cases he is to be dis- 
honorably discharged” (D. 48.19J8.12). 

Sumere arbitrum (iudicem). To take an arbitrator 
or judge by common agreement oi the parties in- 
volved in a controversv.—See compromissum, iudex. 
J. Mazeand, La nomination du iudex unus, 1933, 121. 

Sumere poenam (supplicium). To exact punishment 
(e.g., die death penalty). 

Summa. An enactment by Justinian through which 
the first Code (see codex iustinianus) was promul- 
gated (April 16, 529). The constitution starts with 
the words Summa rei publicae. 

Summa. See in summa. 

Summa (pecuniae). A sum of money; the term is 
frequently connected with a noun indicating the 
origin or nature of the obligation (summa debiti, 
sacramenti, sponsionis, dotis, condemnationis, etc.). 
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Sumina honoraria. See honorarium. 

Kiibler, RE 4A. 

Summa Perusina. A summary of imperia! constitu- 
tions from the first eight books of Justiniani Code, 
entitled Adnotationes Codicum Domini Iustiniani. 
The author of the Summa which was written in the 
seventh or eighth century and is preserved in one 
manuscript (now in Perugia), is unknown. 

Editions: Heimbach, Anecdota 2 (1840); Patetta, BIDR 
12 (1900).—Monti. NDl 12, 1; M. Conrat, Gesch. dtr 
Quellen und Literatur det rom. R. im fruhen Mittelaiter 
(1891) 182; Besta, Atti Accod. Paltrmo 1908. 

Summa res. See summae sationes. 

Summae. Called in the Iiterature brief abstracts (sum* 
maries) of Justiniani Digest and the Code which 
were written in Greek by Byzantine jurists soon 
after the publication oi Justiniani codincation to 
make the large legislative works more easily accessi- 
ble to pracdtioners.—See index. 

Summae rationes. The general fiscal administration 
of the Roman state. The ofiicials charged with the 
pertinent duties = tabularii summarum rationum. 
Syn. summa res. 

0. Hirschfeld, Kait. Vertsnlhmgsbeamt «* (190S) 32. 

Summatim cognoscere. A summary, simplified pro- 
cedure applied in the cognitio extxa ordinem in 
spediic civil cases when a speedy investigation of the 
matter (e.g.. when alimonv was sought) was desir- 
able. With the cooperadon of the parties the course 
of the proceedings was hastened. Summatim rem 
exponere is used of lawyers vvho briefly summarized 
the case in court. 

Wlassak. RE 4. 213; Biondi BIDR 30 (1921) 220; H. 
Kruger, ZSS 45 (1925) 39; Wenger, Institutes ef the R. 
mti procedure (1940) 324. 

Summo ver e To exclude (e.g., from an inheritance 
or guardianship). The prindpal applicadon of the 
term is with reference to procedural exceprions (see 
exceptio) when the plaintiffi claim is successfully 
opposed by the defendanti exceptio. 

S ummum supplicium. The death penalty. Syn. ulti¬ 
mum supplicium. —See supplicium. 

S umm um. The highesL The superladve is primarily 
used oi insdtudons and things that pertained to, or 
were connected with, the emperor. 

Sumptu publico. At the expense of the state or a 
munidpality.—See sumptus. 

Sumptuariae leges. See the following hem. 

Sumptus. Geneially all kinds of expenses (syn. im¬ 
pensae), also those which one incurs for another in 
contractual reladons or other legal situadons. See 
NEGOTIORUM GESTIO, POSSESSOR BONAE FIDEI. In a 
spedfic sense sumptus — expenses connected with a 
luxurious life. In the Republic a series of statutes 
were issued in order to suppress the increasing luxury 
in Roman life ( leges sumptuariae). They prohibited 
luxurious dothes for women, the excessive use of 
jewelry, and prodigality in banquets and feasts. The 


legisladon apparendy was not successful since the 
prohibidons, combined with high taxes, were fre- 
quently repeated. See lex aemilia, fannia, oppla, 
orchia. Luxurious fimerals were also repealedly 
prohibited, first by the Twelve Tables. Later on, 
the censors frequently intervened with prohibidons. 
The last lex sumptuaria was lex iulia sumptuaria 
by Augustus. 

Kubler, RE 4A; Lecriram. DS 4; G. Longo, NDl 7 (r. v. 
leges sumptuariae ); Richter, NDl 12, 1 (s.v. sumptuariae 
leges) ; E Giraudias, Eludes historiques tur les Iris sump- 
tuaires (These Poitiers, 1910) ; G. Rotondi, Leges publicae 
populi Rom. (1912) 98. 

Sumptus funeris (in funus). See sumptus, actio 
funeraria, impensae funeris.— D. 1 1J; C. 3.44. 
Cuq. DS 2. 1408. 

Sumptus litis (in litem). The emperor Zenon (C. 
7.51.3, aj). 437) introduced a general rule that any 
one who was defeated in a trial, plaindff or defendant, 
whether he was in good or bad faith, had to pay the 
victorious adversar the expenses connected with the 
triaL Svn. expensae litis.—C. 7.51.—See calumnia, 
POENA TEMERE LITIGANTIUM. 

Chiovenda, BIDR 7 (1894) 275; idem, RISC 269 (1898) 
3, 161; H. Erman, Restitution des frais de proces eu dr. 
rom., Lantartnc, 1892. 

Sumptum ludorum. Expenses-connected with the ar- 
rangement of public games.—See ludi, senatus¬ 
consultum DE SUMPTIBUS LUDORUM MINUENDIS. 

Sumptus muneris. Expenses connected with the ful- 
fillment of public charges (munera). If a person 
was assigned a certain public Service together with 
others, but he alone fulfilled the dudes imposed, the 
others who failed to cooperate had to reimburse him 
for the expenses he incurred on their behalf.—C. 
11.38; 10.69. 

Suo nomine. See nomine. 

Supellex (suppellex). Household goods.—See lega¬ 
tum SUPELLECTILIS.— D. 33.10. 

Super. When followed by an ablative it is syn. with 
de. A Gredsm frequently occurring in the language 
of the imperial chancery and in interpolated passages. 
Guameri-Citan, lodice 1 (1927) 85. 

Superare aliquem. (When reierring to a avii trial.) 
To be victorious over ones adversary, to win the 
case. With reference to a criminal trial = to estab- 
lish the guilt of the accused, to convict. 

Superexactio (superexigere). See exactio. —C. 

1020 . 

Flore. St Bonfante 4 (1930) 345. 

Superficiariae aedes. A building built on leased land. 
It belongs to the owner of the land. 

Superficiarius. (Xoun.) One who has the right of 
superficies on another 's land. 

Superficiarius. (Ad}.) An immovable. land or build¬ 
ing, encumbered with the right of superficies on be¬ 
half of a person other than the owner.—See super¬ 
ficies. 
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Superficies. Ali that is connected with the soil whether 
it comes out from it (trees, plants, etc.) or is built 
upon it. All this "goes with the soil” ( superficies 
cedit solo, Gaius, Inst. 273, D. 43.17.37), i.e., it 
becomes propertv of the owner (see in aedifica¬ 
tio, plantatio, satio) even ii the material used ior 
constructions, plants, seed, etc., belongs to another 
person.— Superficies as a right over another’s prop¬ 
erty = the right to use all that is on the surface of 
another’s land. The origin of superficies as far as 
buildings are concemed, arose from arrangements 
made between the owner of a given piece of land and 
the constructor of the building thereon ( first on public 
land. later on private propertv). Under such agree- 
ments the builder acquired a right similar to that 
of a lessee (see locatio conductio rei), but per- 
petual and hereditary. The superficiarius (= the 
person entitled to superficies) had a spedfie legal 
situation not only with regard to the owner of the 
land (to whom he paid an annual rent, solarium) 
but also to third per sons against whom he was pro¬ 
tecte d by a special interdict (interdictum de super - 
ficiebus). In later development certain other actions 
were granted the superficiarius, actions which nor- 
mally were available to owners only. In Jusrinian’s 
law the superficies appears as a hillv developed in- 
stitution. as a strong right on another's property, 
protected by legal means analogous to those which 
were granted to the owner. The development o: the 
suprrf.cics. thouch doubtful in details, shows the 
transiormation of the institution from a merelv ob- 
ligatory reiationship to a real right (ius in re aliena) 
over anotheris property endowed with nearlv all ad- 
vantages which resulted from ownership.—D. 43.18. 
—See aedes, ususfructus, possessio ad interdicta. 
Kubler, RE 4A; Lecrivain, DS 4; Simoncelli, NDI 12; 
Berger. RE 9. 1647; idem, Teilunosklooen. 1912, 32; 
Bweler. Beitrape sur Kritik 1 (1911) 100. 3 (1913) 169; 
G.~Baviera. Scritti giur. 1 (1909) 177; Arangio-Roiz. AC 
81 (1908) 436; Rabel, Mei Cirard 2 (1912) 307; Buck- 
land, RHD 17 (1938) 666; B. Biondi, La categoria romana 
delle servitutes (1938) 443; idem, Le servitu prediali 
(19^6) 70: E. Albertario. Studi 2 (1941, ex 1911. 1912) 
409. 459; Pugliese, Terni Emiliana 20, 4 (1943) 119; So- 
laxxi SDHI 3-14 (1947/8 ) 307; idem. RISG 86 (1949) 
23; Branca. RIDA 4 (1950) 189; M. Vogt. Das Erb- 
baurecht des klas. rdm. R., 1950; E. Levy, West Roman 
V i dgar Law. 1951, 49, 80. 

Superficies cedit solo. See superficies, inaeditiCa¬ 
tio. accessio. 

Riccobono. AnPal 3-4 (1917) 508; Wenger, Philologus 42 
(1933 ) 254; C. A. Maschi, La conccsione naturalistica 
(1937) 284; idem. St Arangio-Ruis 4 (1953) 135. 

Superficium. See superficies. 

Superflua non nocent. See superfluus. 

Superfluum. What remains from a sum of money 
after deductions ha ve been made. e.g.. from the price 
of a pledge sold if the price exceeded the debt for 
which the pledge had been given.—See pactum de 
distrahendo, hyperocha. 


Superfluus. Unnecessary, superfluous. An imperial 
constitution (C. 673.17) pointed out the distinction 
between necessary and unnecessary dauses in a con¬ 
tra ct or testament. The omissio:a of necessary dauses 
which are required for the validity of the act in- 
validated it whereas the addition of superfluous de¬ 
tails because of exaggerated cautiousness did not 
since “superflua non nocent” ( = superfluous additions 
do no harm). 

Superindictio (superindictum). In the later Empire 
an extraordinary additional charge or tax levied when 
the normal taxes or public charges ( munera) did not 
suffice. A superindictio was primarily decreed in 
war time. The owners of large estates (possessores) 
were the first to Le charged with superindictio. —C. 
10.18.—See indictio. 

Ensslin, RE 4A; Lecrivain. DS 4; Thibault, Rev. generale 
du droit, de la legislation 24 (1900) 112. 

Superior. In the offidal hierarchy higher in rank. 
Superius imperium — the power o i a magistrate 
higher in rank; see imperium. Ant. inferior. 

Superiores. Relatives in ascendant line.—See gradus. 

Supernumerarii. In the later Empire, see ministri 
castrenses. 

Superscriptio. The signature of a person plaeed on 
a documeni alongside its Seal (nomen adseribere). 
Such an additional signature was required in testa- 
ments.—See subscriptio. 

Supersedere. To neglect, to omit. The tenn is used 
of failure in fulfilling one’s duties and of omission 
o i certain required procedural measures in due course. 
Honig, Fg R. Sehmidt 1 (1932) 2L 

Superstitio. Used of religions other than the Roman. 
Thus the emperors Severus and Caracalla spoke of 
superstitio Iudaica (D. 50 222). To Christian em¬ 
perors any non-Christian religion was superstitio 
(haeretica, paganorum, Iudaica, etc.).—In the later 
Prindpate the profession of new religious doctrines 
"by which human minds are perturbed” (PauL Sent. 
5.21 2) was treated as a capital crime ior which 
persons of higher sodal classes (honestiores) were 
punished with deportarion.— Superstitio also occurs 
in the meaning of an excessive, superstitious fear of 
a dirinity in a rescript oi the emperor Marcus Aure¬ 
lius (D. 48.19.30) by which a person who "made 
weak-minded indiriduals terrified by a superstitious 
fear of a deity” was to be punished with deportati on 
to an island.—See apostata, Christiani, haeretici, 
i udari. 

Pfaff, RE 4A; Mommsen, Religitmsfrevel, Jurisi. Sehrif- 
ten 3 (1907, ex 1890) 389; Martroye, RHD 9 (1930) 669. 

Superveniens. See mala fides. 

Supervivere. To survive.—See commorientes. 

Supplere. To complete, to make full (e.g., usucapio¬ 
nem, fideicommissum, aetatem, tempus, numerum). 
Guarneri-Citati. SDHI 1 (1935) 151 

Supplere ius civile. See rus honorarium. 
Guameri-Chati, SDHI 1 (1935) 157. 
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Supplicatio. A petition directly addressed to the em- 
peror with a request for his dedsion in a judidal 
matter. Syn. libellus, preces. The supplicatio devel- 
oped in later times mto an appeal when a peddoner 
asked the emperor for a renewed examinarion in a 
matter in which normally no appeal was permitted 
(e.g. from judgments passed by praetorian prefects). 
—C. 1.19. 

Arangio-Ruiz, BIDR 49/50 (1947) 55. 

Supplicationes. Bloodless sacrifices performed by pri¬ 
vate persons at horne. Supplicationes also were sacri¬ 
fices cdebrated by the whole nadon and arranged by 
public authorides in order to ask aid of the gods in 
dmes of nadonal calamity or to thank them in the 
case of a happy event. 

Wissowa. RE 4A; Toutain, DS 4; Rose. OCD. 

Supplicium. Death. death penalty. penalty in general. 
For the kinds of execudon, see poena. 

Pfsif, RE 4A; Lecrivain, DS 4; Hetme, Archiv fur lat. 
Lcxikograpkie 15 (1908) 98; V. Braaiello, La reprttsume 
penalt, 1937. 246; Vergo te; Les principaux modes de sup¬ 
plice, Buil. Inst. Hui. Btlgt de Rome 10 (1939) 141. 

Supplicium fustuarium. See fustuaxium supfli¬ 
ctum. 

Supplicium servile. See servile supplicium, crux. 

Supplicium summum. See summum supplicium. 

Supplicium supremum. See supremum supplicium. 

Supplicium ultimum. The death penalty. Syn. sum¬ 
mum supplicium, supremum supplicium. 

Supponere. In later imperial consdtudons to give 
a creditor a thing as a pledge. 

Supponere partum. See partus suppositus. Syn. 
subicere partum. —See subditicius. 

Supposita persona. See interposita persona. 

Suppressio. See supprimere. 

Suppressor. See supprimere servum alienum. 

Supprimere (suppressio). To conceal, to hide a thing 
in order to defraud another (a creditor, the fise), 
to embezzle. 

Supprimere servum alienum. To conceal another’s 
slave. The wrongdoer was guilty of plagium and 
was punished under the lex fabia. 

Supprimere tabulas (testamentum). To conceal a 
testament (or a codidl) to the detriment of the hdr 
instituted therein (or a legatee). See interdictum 
de tabulis exhibendis. A slave who believed him- 
self to have been manumitted in a testament concealed 
by the heir in order to frustrate the manumission. 
was permitted to accuse the latter on that charge 
(accusatio suppressi testamenti). 

Supremum supplicium. The death penalty. 

Supremus. Last, final. When connected with a noun 
referring to the will of a person (suprema voluntas, 
supremum indicium, supremae tabulae, supremae 
preces) or simply suprema (plur. neut) = a testa¬ 
ment.—See iudicium supremum, voluntas su¬ 
prema. 


Surdus. Deaf. A deaf person could not promise by 
stipulatio nor accept a sdpulatory promise because he 
was unable to hear the quesdon or the answer. He 
was excluded from personal parddpadon in oral 
transactions and from being a witness thereto. A 
person hard of hearing (tarde exaudire) is not con- 
sidered surdus. —See curator muti, tutor. —D. 37 J. 

Susceptor (susceptio). (From suscipere.) In the 
financial administradon of the later Empire = a col¬ 
lector of taxes in money or in kind (grain, wine = 
susceptor vini, clothes ss susceptor vestium). —C. 
1072; 11.17. 

Lammert, RE 4A. 

Susdpere. In financial administradon of the later 
Empire, see susceptor. 

Suscipere. In contractual and obligatory reladons, to 
assume a unilateral obligation (e.g., mandatum, de¬ 
positum, commodatum), to incur a debt (suscipere 
mutuum, suscipere aes alienum). Suscipere obliga¬ 
tionem = to assume an obligadon as one's own or for 
another (suscipere obligationem alienam) by releas- 
ing the prinapal debtor or as his surety (fideiussor). 

Suscipere actionem (iudidum, litem). In avii trials, 
when referring to the formulary procedure, this is 
svnonymous with accipere iudicium (see litis con¬ 
testatio). With reference to the procedure through 
cognitio extra ordinem the term indicates that the 
defendant assumed the role of the plaindfF s adver- 
sary in the trial. Suscipere defensionem = to assume 
the detense oi a defendant. 

Susdpere filium (liberum). To beget a child. Sus¬ 
cipi = to be born (susceptus). Suscipere filium alie¬ 
num = to adopt another' s child. 

Berger, Jour. of juristic papyrology 1 (1945) 30 (= BIDR 
55-56, Post-Bellum [1951] 113). 

Suscipere servum alienum. To give harbor to a slave 
who had left his master. Keeping the slave secredy 
(celare, supprimere) against the will of his master 
was considered a crime (see plagium) and punished 
under lex fabla. —See supprimere servum alie¬ 
num. 

Suspectus. See heres suspectus, satisdatio sus¬ 
pecti heredis, tutor suspectus, tUDEX SUSPECTUS, 
SUSPECTUS REUS. 

Suspectus reus. A person suspected of having com¬ 
mi tted a crime. A slave suspected of a crime could 
be submitted to torture in order to obtain his con- 
fession ii other evidence was not available.—See tor¬ 
menta, suspicio. 

Suspendere (laqueo). To hang a person with a rope. 
See laqueus, furca. This kind of punishment was 
praedeed on s laves by some masters. The death of 
the slave was treated as homiade (homicidium ).— 
C. 9.14. 

Suspensa. Syn. res suspensae. See actio de deiectis. 

Suspensus sub condidone. See condicio, in sus¬ 
penso esse. 
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Suspicio. Suspidon. The emperor Trajan ordered 
that “no one should be condemned on the ground of 
suspidon alone” (D. 48.19.5). 

Sustinere. To undergo (an accusation or a punish- 
ment), to suffer (losses), to be liable (for a debt, 
expenses, etc.). 

Sustinere actionem (iudidum). To suspend pro- 
ceedings and judgment in a trial until a preliminary 
(prejudidal) question was cieared up. If, e.g., a 
noxal aedon (see actio noxalis, noxa) was brought 
against a master for a wrongdoing committed by his 
slave while a proceeding concerning the slave’s liberty 
was pending, the noxal trial was to be suspended until 
the status of the slave was established.—See dilatio. 

Sustinere partem actoris (rei). To assume the role 
of the plaintiff (or defendant) in a trial. Sustinere 
personam alicuius — to represent a person. Thus, a 
tutor or a curator represents the ward; an inheritance 
represents the personality of the deiunct (personam 
defuncti sustinet). 

Suum. AII that belongs to a person, his whole prop- 
erty. The plural sua is also used in the same sense. 
Suum somedmes means onlv what is due to a person 
(suum petere). Suum facere aliquid — to acquire 
ownership of a thing. 

Suum aes. See aes alienum. 

Suum cuique tribuere. See ius. 

Suus. See sui, sui xuus. suae potestatis, suae aeta¬ 
tis, suae mentis. Suus is often used for hebes 
suus. 

Suus et necessarius heres. See heses suus et 

NECESSASIUS. 

Suus heres. See heses suus. 

Suus iudex. In the language of the imperial chancerv 
a juage designated by law to dedde upon a specific 
case. 

Symbolum. A sign of recognition (e.g., a ring = 
anulus), a proof of authorizadon (a document, pro- 
vided with a seal). A messenger of a creditor had 
to prove by a symbolum to the debtor that he was 
authorized to recrive pavment. 

Bickermann. RE 4A, 1088. 

SynaUagma. Indicated in Greek law any agreement 
i ro m which an obligadon arose. In Roman sources 
it aequired a somewhat different meaning, reierring 
only to agreements from which redprocal (bilateral) 
obligadons of both parties originated (D. 2.14.7.2; 
50.16.19) ; the authentiaty of the two texts is. how- 
ever, controversial. In postdassical and Justinian's 
law synaUagma is synonymous with contractus. 

Seidl, RE 4A; P. De Franci sci, SynaUagma. Storia e dot- 
trina dei cosidetti eontratti innominati, 1-2 (1913, 1916) ; 
J. Partsch, Aus naekgtlassenen Sckriften (1931) 16. 

Syndicus. A representative of a public or private 
corporate body (civitas, municipium, collegium). 
The term is of Greek origin. Svn. actor. 

Seidl, RE 4A, 1333; Chapot, DS 4; Albertario, Studi 1 
(1933) 121. 


Syngraphe. In dassical law a form of literal obliga¬ 
don (see littebabum obugatio) contracted between 
peregrines (Greeks) or between a Roman and a 
peregrine. The term and the institution came into 
Roman legal lite early through the commerdal rela- 
tions between Rome and Greece. A syngraphe was 
written in two copies and signed by both parties; 
each kept one copy. It is doubtful whether a jyn- 
graphe was valid if the obligadon assumed therdn 
by a party was not based on a real transaction. 
Kanlcel, RE 4A, 1384; Beaucbet, DS 4; Moschella. KDI 
12, 1, 1240. 

Synopsis Basilicorum. A collection of brief abstracts 
irom the basilica, composed in alphabetical order by 
an unknown author in the tenth century. The text 
is preserved in several manuscripts which suggests 
that the collection was widdv used. The Synopsis is 
important for the knowledge of the missing parts of 
the Basilica. The title of the collection is "Ecloge 
and Synopsis of the sixty books of the Basilica with 
references thereto. arranged alphabetically.” From 
this Synopsis, termed in the literature Synopsis Maior, 
a lesser abstract, also in alphabeti cal topical order 
was composed about the beginning oi the thirteenth 
century under the title Nomimon kata stoicheion (= 
a legal book in alphabetical order). The latter is 
called Synopsis Basilicorum Minor. 

Editions: S. B. Maior: Zaehariae. Jus Graeco-Romanum 5 
(1869); J. and P. Zepos. Jus Graeco-Romanum 5 (Athens, 
1931).— S. B. Minor: Zaehariae. op. eit. 2 (1831); Zepos, 
op. cit. 6 (Athens. 1931).—J. A. B. Mortrenil, Histoire du 
droit bysantin 2 (1844) 435, 3 (1846) 315. 

T 

Tabellae. Wax covered wooden tablets on which the 
voters in a popular assemblv recorded their vote in 
legislative and jurisdictional matters through appro- 
priate abbreviations, such as a. c. u.b. In elections 
of magistTates votes also were made on tablets on 
which the names of the candidates were inscribed. 
The pertinent rules concerning the use of tablets in 
voting = leges tabellariae. 

Liebenam. RE 4. 692; Lafaye, DS 5. 5. 

Tabellariae leges. See tabellae, leges tabellariae. 

Tabellarius. A messenger (courier) charged with the 
deiivery oi private letters (tabellae). The term seems 
to have beer, applied also to officia! s of the cussus 
publicus (post Service) concerned with the move- 
ment of the official coirespondence.—See statio. 
Schrotf, RE 4A; Lafaye. DS 5. 

Tabellio. A private, professional person who drew up 
written documents for private individuals. The jurists 
and lawyers advised their dients about legal prob- 
lems; the tabelliones assisted them in writing legal 
documents (testaments, transactions) and applications 
(libelli, preces) to be addressed to the emperor or 
higher offidals. The tabelliones exerdsed their pro- 
fession on public places (fora, markets) or in offices 
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(stationes) assisted by clerks and secretaries (scribat, 
notarii). Their acti vi ty was controlled by govern- 
mental officials who were authorized to inflict penal- 
ties for fraud or negligence or for cooperation in illicit 
transacdons. Jusdnian required every tabellio to 
obtain official pennission (auctoritas), and settled 
rules about the iormaliries to be observed by a tabellio 
in his work (C. 4.21.17, aJ). 528, Nov. 44). In the 
case of a dispute between the parties, the tabellio was 
obliged to testify about the conformity of the docu- 
ment with the transacdon conduded with his coop¬ 
eradon.—The ceiling-price schedule issued by Dio- 
cletian (see edictum Diocletiani de pretiis) fixed 
the fees to be paid to a tabellio, by the lines of the 
written document.—See instrumentum, tabula¬ 
rius. 

Sachers. RE 4A: Lecrivain. DS S; Rota, XDl 12; M. 
Tardy, Lts tabelliones romains (These Bordeaux, 1901) ; 
T. Pfaff. Tabellio und Tabularius, 1905; H. Steinacker, 
Die antiken Grundlagen der fruhmittelalterlieken Privatur - 
kunde (1927) 79; A. Segre, BIDR 35 (1927) 87; J. C 
Brown. Origin and early kistory of tke office of notary 
(Edinburgh. 1936) 17; Berger, Jour. of /uristie Papyrol- 
ooy 1 (1945) 37 (= BIDR 55-56, Post-Bellum [1951] 
120 ). 

Taberna. A shop used for the sale of merchandise or 
for an industrial or commerdal acdvity. Taberna 
argentaria = a banker‘s shop. Usually, tabernae were 
built by private individuals on public ground along 
streets and roads or in the vicinity of marketplaces, 
with the pennission oi local authoriues. The builder 
was permitted to transier the use of the taberna to 
another person. • 

Schneider, RE 4A, 1864; Kiibler, ibid. 929; Chapot, DS 5. 

Tabernarius. The owner of a taberna. Tabernarius 
(or tabernaria) was also the keeper oi an inn-tavem. 
Schneider, RE 4A. 

Tabula (tabulae). A tablet used for wriring, in both 
public and private liie. See tabulae ceratae. The 
administradon used tabulae of bronze or of wood 
covered with white paint (see album) for public 
announcements, such as publicadon of laws, the prae- 
torian Edict, and imperial enactments (see promul¬ 
gatio) and in public offices for records, registradon. 
accoundng books, documents, etc. See tabulae 
pubucae. In private liie the use of tabulae (in the 
plural. since normallv two tablets were joined to- 
gether, see diptychum) was widespread: in the 
household for notes on income and expenses (see 
codex accepti et expensi), for records of the family 
histon', in banking for account books, and generally 
for ali ldnds of transacdons and legal acts. Thus 
the term tabula occurs in connecdon with the perti¬ 
nent contractual relation (tabula emptionis, tabula 
cautionis, tabula contractus, tabula chirographi, and 
the like). The most frequent use is tabulae testamenti 
= a testament.—See testimonium per tabulas. 
Sacbers, RE 4A; Lafaye. DS 5; H. Steinacker. Die 
antiken Grundlagen der fruhmittelalterlieken Urkunde 
(1927) 82. 


Tabula Bantina. See lex latina tabulae bantinae. 

Tabula Hebana. See destinatio. 

Coli, Parola dei Passato 6 (1951) 433; idem, lura 3 (1952) 
90; Staveley, Am/Philol 74 (1953) 1. 

Tabula Heracleensis. See lex iulia municipalis. 

Tabula picta. See pictura. 

Tabulae censoriae. Registers made by the censors 
during the registradon of the poptilation (see cen- 
scs). The tabulae censoriae, also called libri censorii, 
were first preserved in the censors’ office, but were 
later transferred to the state archive (see aerarium). 
Tabulae censoriae actually comprised ali documents 
connected with the acti vi ty of the censors, in par- 
ticular the contracts conduded by them with private 
persons (contractors) concerning professional Serv¬ 
ices rendered to the state.—See censores, tabulae 
iuniorum. 

Tabulae ceratae. Wooden tablets covered with wax 
on which wriring was done with a stylus. Syn. tabulae 
ceraeque. On the use of such tablets for documents, 
see TABULA. DIPTYCHUM, TRIPTYCHUM. Manv such 
tablets have been preserved in the mines of Transyl- 
vania Pompei, and in Herculaneum. 

Lafaye, DS 5, 12; Editioni: in the Corpus Inscriptionum 
Latinarum and in the collectioni of pre-Juitinian sonrces 
(Fontes , tee General Bibliography, Ch. XII), tbe most 
recent one by Arangio-Ruiz, FIR 3 (1943). For the wax 
tablets oi Herculanam: Maiuri. La parola dei passato l 
(1946/7) 373, 8 (1948) 165; Pugliese-Carratelli, ibid. I. 
379; Arangio-Ruix, ibid. 8 (1948) 129; idem, RJDA 1 
(1948) 9.—?. Kruger, Gesch. der Quellerd (1912) 267. 

Tabulae communes municipiL Account books con- 
ceming the administradon oi muniapalities. They 
also contained records of contracts conduded with 
private persons. 

Tabulae dotales (dotis). See instrumentum do¬ 
tale, TABULAE NUPTIALES. 

Tabulae duodecim. See lex duodecim tabularum. 

Tabulae honestae missionis. See missio, diploma 

MILITARE. 

Lammert, RE 4A. 

Tabulae iuniorum. Registers of young men to be 
called to military Service. The tabulae were a part 
of the tabulae censoriae. —See iuniores. 

Tabulae nuptiales. A written marriage contract. Its 
usage appears as early as the beginning of the Prin¬ 
cipale. The contract was not a requisite for the 
validitv of the marriage. It contained among other 
things provisions concerning the dowry, its constitu- 
don, and restitution when the marriage would be 
dissolved. The tabulae nuptiales acquired pardcular 
importance in Justinian’s law (C. 527.10, ajl 529) 
inasmuch as ddldren bom of a non-marital unior, of 
two persons who later made an instrumentum dotale 
(generally considered a proof of the existence of a 
marriage), were regarded as legidmate. Jusdnian 
also made a written marriage contract mandatory for 
some marriages (e.g„ with a slave [Nov. 22.11; 7B.3], 
with actresses «r rheir daughters). Sjtl tabulae 
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matrimoniales, instrumentum nuptiale. —See instru¬ 
mentum DOTALE. 

Kubler, RE 4 A, 1949; Castelli, SDHI 4 (1938) 208; 

J. P. P. Levy, RDH 30 (1952) 468. 

Tabulae patronatus. See patronus municipii. 

Tabulae primae. See testamentum pupillare. 

Tabulae publicae. Tablets used in public administra- 
tion, in particular records oi the official activities of 
the magistrates. \Vhen the year oi Service of a 
magistrate was over, his official tabulae were trans- 
ierred to the aerarium populi romani which served 
as a general state archive under the supervision ( cura 
tabularum publicarum) oi the quaestors. In the 
Prindpate the archive was under the control oi 
curatores tabularum publicarum who later were re- 
placed by pracjecti. 

Kornemann, RE 4A. 

Tabulae quaestoriae. The account books of the 
quaestores, conceming finandal administration. 

Tabulae secundae. See testamentum pupiuare. 

Tabulae signatae (septem sigillis). A written testi- 
monv signed and sealed by (seven) witnesses to 
serve as evidence tnat a transacdon was conduded 
or that a legally important event happened.—See 
TESTIMONIUM PER TABULAS, TESTATIO. 

Sachers. RE 4A. 1885; Kaser, RE 5A. 1027; Lecrivain, 

DS 5. 155: Brassloff, ZSS 27 (1906) 217. 

Tabulae testamenti. (Or simply tabulae.) A writ¬ 
ten testament.—D. 37.2; 38.6.—See testamentum, 

BONORUM POSSESSIO SECUNDUM TABULAS, BONORUM 
POSSESSIO CONTRA TABULAS. 

Archi. SiPcv 26 (1941) 63. 

Tabulae triumphales. See triumphus. 

Tabularium. An archive in which documents ( tabulae) 
were kept The Central archive was the aerarium 
populi romani. See tabulae publicae. In addi- 
tion, there were several spedal tabularia, as, e.g., one 
in the temple of Ceres for plebiscita and senatuscon¬ 
sulta. Tabularium Caesaris = a general archive for 
the imperial administration. the emperor’s corre- 
spondence. reports irom provincial govemors, and 
the like. In the provinces there were a spedal 
tabularium i or the records of the provinaal admin¬ 
istration and a tabularium principis (Caesaris) chieflv 
concemed with the finandal administration the im¬ 
perial domains induded. The latter was called also 
tabularium publicum. The muniapalities had a tabit- 
larium civitatis. 

Sachers. RE 4A; Lafaye. DS 5; Del Prete. ND1 12, 1; 

Richmond, OCD. 

Tabularium castrense. A spedal archive ior military 
administration. In the Empire it was a part of the 
imperial archive. Tabularium legionis = the archive 
of a legion. 

Tabularius. A subordinate official in the fiscal ad¬ 
ministration. chieflv concemed with taxes. Originally 
slaves (servi publici), later freedmen, occupied the 
posts of tabularii who were active in the various 


branches of the general and finandal administration 
(rationes) and subject to a chief, praepositus tabu¬ 
lariorum. They were organized as a collegium. 
Tabularii were also found in provincial and muniapal 
administration as well as in the army. Their connec- 
tion with the archives and public records in the vari¬ 
ous offices (hence thdr official title), thdr collabora- 
tion in drawing up public documents in the different 
domains oi public administration. and their experi- 
ence in such work led in the later Empire to their be- 
ing permitted to assist private per sons in writing docu¬ 
ments. The activity oi tabularii in the private fidd 
became similar to that of private notaries (tabel¬ 
liones). In post-Justinian times ther- was no dif¬ 
fer ence' between tabelliones and tabularii. —C. 10.71. 
Sachers, RE 4A; Lafaye, DS 5; L Piaff, Tabellio i md 
tabularius, 1905; H. Stemadcer. Die onsiken Grundlagen 
der fruhmittelalterlieken Privaturkunde, 1927, 78. 

Jacere. To be silent, to give no answer. In classical 
law there were no stria rules about the signincance 
oi the silence of a person who gave no answer in 
court when questioned by a magistrate or judge. 
With regard to confessio in iure the jurists as- 
sumed that “he who is silent does not confess at ali, 
but it is true that he does not deny” (D. 11.1.11.4). 
In Justinian’s Diges: the compilers promoted this 
opinion to a general rule by pladng it in the nnal 
title “On legal rules” (D. 50.17.142). Onlv with 
reference to interrogatio in iure was silence on 
the part of a person interrogated by the magistrate 
considered a contempt ot court and interpreted in 
his disiavor.—In certain contractual relations the 
silence of a party could be regarded as consent in 
particular when the renewal of an agreement was 
at issue; see silentium, tacite. 

Tacite. Secretlv, not expressly stated, self-understood. 
Some clauses are assumed to be agreed upon (tacite 
inessc) if the parties do not exdude them. Thus, 
e.g., in a pledge of rustic lands it is self-understood 
that the proceeds (fructus) are also pledged.—See 
tacere, silentium, and the following items. 

Tacitum fideicommissum. A fideicommissum based 
on a secret agreement between the testator and the 
heir to the effeti that after the testatoris death the 
heir was to deliver the legac>- to an incapable person. 
Such an agreement, conduded in order to deiraud the 
law, was void. the thing involved was seized by the 
fise, and the heir became indignus and was excluded 
from any benefit under the testament 

Tacitum pignus (or tacite contractum). See hypo¬ 
theca tacita. —C. 8.14. 

Taciturnitas. See silentium. 

Tacitus. See hypotheca tacita, reconductio, con¬ 
sensus, and the foregoing items. 

Tacitus consensus omnium (or populi). Alleged as 
the foundation of custcmary law.—See consuetudo, 
MORES. 
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Talio. Retaliation, inflictior, oi the same injury on the 
delinquent as that done by him. Talio was a kind 
ot private vengeance which was pennitted under the 
earliest law. The institution is already estabiished in 
the Twelve Tables (VIII 2) as a sanction in the case 
of membrum ruptum. Retaliation was carried out 
by the injured person himself or in the case of his 
inability bv his nearest relative. The parties might, 
however, agree on a pecuniary compensation to be 
paid by the offender ( pacisci de talione redimenda), 
according to the Twdve Tables; in this case the 
application of talio was exduded. In the penal law 
oi the later Empire penalties for certain crimes are 
somewhat reminiscent of the anaent idea of retalia¬ 
tion, e.g., in case of arson the culprit was punished 
by death through burning; see crematio. 

Herdlitczka, RE 4A; Jolowics, The autument of penal - 
ties in primitive law, in Cambridge Legal Euays (1926) 
203; Gemmer, ZSS 62 (1942) 122. 

Talis. \Vhen used with reference to someone or some- 
thing <tale) mentioned before, instead of is (id), this 
is not classical Latin. It occurs frequently in inter- 
polated passages. 

Guarneri-Cita.tr' Indice* (1927) 86. 

Tangere. To touch. The verb appears in the defini- 
tion of corporcal things: quae tangi possunt ( = which 
can be touched upon).—See res corporales. 

Tanta. Justiniani enactment of December 16. 533, 
by which the Digest was promulgated. The Greek 
version (not a literal translation) of this constitution 
is called dedoken- (from the initial word). Both 
constitutions are very instructive ior the understand- 
ing oi the emperor’s intentions and the nature of his 
legislative work, made up of excerpts taken from the 
writings of the classical jurists.—See digesta iusti- 
NIANI, DEDOKEN. 

Ebrard. ZSS 40 (1919) 113. 

Tammtenus Patemus. A Roman jurist of the second 
hali of the second century after Christ. He wrote a 
treatise De re militari (= on military matters) which 
dealt with tactics and with legal problems connected 
with the military Service. From one excerpt of the 
work (D. 50.67) we know ot a long list of profes- 
sionals who worked for the armv and were therefore 
exempt from public Services (munero). 

Berger, RE 4A, 2405; W. Kunkel, Herkunft tmd sociale 
Stellung der rom. Jurist en, 1952, 219. 

Taxatio. The establishment of a maximum to which 
the defendant in a dvil trial could be condemned. 
The limit was expressed in the part of the procedural 
formula called condemnatio through a clause start- 
ing with the word dumtaxat (= not exceeding, only) 
followed by the indication of the amount which the 
condemnation could not exceed. The limit could be 
determined otherwise, by a spedfication oi the fund 
from which the plaintiff was to be satisfied, e.g., the 
defendant’s peculium (dumtaxat de peculio). See 
beneficium competentiae. —Another kind of taxa¬ 


tio was in the case of iusiurandum in litem. The 
judge could impose on the plaintiff as the utmost 
limit his estimation of the value of the object in 
litigation. 

Kaser, RE 5A; Levy, ZSS 36 (1915) 64. 

Tectum. A roof. Tectum praestare (exhibere) alicui 
= to grant someone a dwelling. Sub eodem tecto = 
under the same roof, in the same household. The 
last expression was broadlv interpreted by the jurists 
in connection with the senatusconsultum silaxia- 
NUM which submitted to investigation and torture all 
slaves living sub eodem tecto when their master was 
assassinated and the murdered not discovered.— 
Tecta sarta (from sarcire) = roofs well repaired. 
buildings in good condition. The question as to who 
is obliged to repair the roof of a house is discussed 
by the jurists with regard to a usufruct and use (usus) 
(agreed upon or bequeathed) of the house. 

O. Karlowa, Rom. Rechtsgesckichte 1 (1885) 247. 

Telum. A missile, a weapon of any kind. The mean- 
ing of the term is discussed by the jurists in connection 
with the lex iulia de vi publica, under which an 
aggressor who used a telum against the victim or an 
armed thief was guilty of violence of a higher degree. 
There the term was interpreted in the broadest sense; 
telum was anvthing by which a man could hurt an¬ 
other. “a stone, a piece of wood or iron thrown by 
hand" (D. 50.167332).—See vis armata, turba. 

Temere litigare. See poenae temere litigantium, 

TEMERITAS. 

Temeritas. Rashness, lack of caution, of reflection, in 
starting a Iawsuit or accusing a person of a crime. 
—See CALUMNIA, POENAE TEMERE LITIGANTIUM. 

Chiovenda. RISC 26 (1898) 26. 

Temo. A recruit-tax, levied primarily on landowners 
to be used for wages for mercenary soldiers and for 
payments to be made as commutation for actual Serv¬ 
ice in the army.—See aurum tironum. Temonarii 
= collectors of the tax. 

Kubitschek, RE 5A; Hnmbert, DS 1, 579. 

Temperare. To moderate, to apply moderation. In 
the language of the imperial chancery the term is 
irequently used of the activity of jurisdictional otfi- 
cials in moderating the consequences of a striet appli¬ 
cation of the law. 

Tempestas. A storm. A tempestas is aroong those 
unioreseen accidents (casus fortuiti), like inundation 
(vis fluminis = flood) which were accepted as an 
excuse for non-appearance in court. 

Templa. Places (edifices) in which solemn sacrifices 
(e.g., auspicia) were celebrated. The establishment 
and surveyance of templa were duties of the augures. 
—See sacrificium. — Templa in the later Empire = 
churches.—C. 1170.; 71; 79; 7.38. 

Wissowa. RE 2, 2337; Dorigny, DS 5: BIumenthaL Klio 

27 (1934) 1. 

Templa pagana. Pagan temples. They were ordered 
closed by Constantine (C. 1.11.1. aj>. 354). 
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Tempora. \Vhen referring to certain procedural in- 
stitcttions, terms fixed by law, within which certain 
remedies are available to parties involved in a legal 
controversy (e.g., for an action, an appeal, an inter¬ 
dici, a restitutio in integram).—C. 2.52; 7.63. 

Temporalis (temporarius). Limited in time (quod 
tempore finitur), continuing ior a limited time. Ant. 
perpetuus. —See actiones temporales, excep¬ 
tiones DILATORIAE. 

Tempus. Time, a period. Certum tempus = a fixed 
dav (dies) or a fixed interval oi time within which 
(intra certum tempus) certain legal acts were to be 
periormed in order to avoid loss. Ad (certum) 
tempus = ior a fixed time. Ant. in perpetuum = tor- 
evcr. Justinian’s compiiers in many instances re- 
placed the terms established ior certain legal »et* in 
earlier law by colorless expressions, such as tempus 
legitimum, statutum, constitutum (= legal, established 
time) therebv adopting the older texts to later legis- 
lation by which the pertinent terms were changed.— 
See PRIOR TEMPORE POTIOR IURE, ACCESSIO TEMPORIS, 
STATUTUM TEMPUS, TEMPORALIS, PLUSFETITIO. and 
the following items. 

Pagce, KDI 12. 258 ( s.v. termini) ; Milone. Dottrmo ro- 
mano dei computo dei tempo, AKap 1912; Guarneri-Citati, 
Indice 1 (1927) 87. 

Tempus ad deliberandum (deliberationis). At the 
request of the creditors of an inheritance, the praetor 
could impose on the heir (heres voluntarius) a fixed 
term. normally one hundred days in which to decide 
whether or not to accept the inheritance.—See deli¬ 
berare. —D. 28.8; C. 6.30. 

Tempus continuum. A period of time computed ac- 
cording to the calendar without the omission of anv 
days. Ant. tempus utile.—See dies continui, annus 
continuus. 

Tempus iudicatL The period oi time granted to a 
defendant to comply with the judgment-debt (iudi- 
catum). The Twelve Tables fixed the term at thirty 
days (triginta dies) ; see dies iusti. In the cognitio 
extra ordinem the ofndal who rendered the judgment 
could settle another period. In Justinian law the 
tempus iudicati was extended to four months.—See 
iudicatum. 

Tempus legit imum . See legitimus, tempus. 

Tempus lugendi. See luctus, sublucere. 

Tempus statutum (tempora statuta). See statutum 

TEMPUS, TEMPUS. 

Tempus utile. An interval of time in which certain 
days are not computed. to wit. days in which the 
action which had to be accomplished during a fixed 
time could not be taken. The reasons were either 
persona! (captivity of the person who had to perform 
the action. his absence in the interest of the state, 
sickness. and the like) or offical when judicial activ- 
ity of the courts were suspended (see dies nefasti) 
or the magi strate before whom the action was to be 


performed could not be reached. Ant tempus con¬ 
tinuum .—See ANNUS UTILIS, DIES UTILES, IUSTITIUM. 
Kubler, RE 5A; NDI 12, 1; Ubbelohde, Berechnung des 
t. u. bei honororiscken Temporalklagen, 1891. 

Temulatio. Drunkenness.—See impetus. 

Tenere (aliquid). To hold a thing, to have physica! 
power over a thing.—See detentio. 

Tenere. (Intransidve.) To be legally valid (e.g., 
obligatio, stipulatio tenet). 

Teneri. To be liable (under a statute = lege, under a 
senatusconsultum = senatusconsulto), to be suable 
(actione, interdicto). 

Frese, ACDR Roma 2 (1935) 24L 

Tenor. The content, text oi a statute or a senatus¬ 
consultum, a legal rule. 

Tenuiores. See humiliores. Anu honestiores.— 
See collegia funeraticia. 

Cardasda, RHD 28 (1950) 308. 

Terentius Clemens. A little known jurist of the sec- 
ond century after Christ, author of an extensive 
treatise on the lex i ulla, et papia (in 20 books). 
He is not dted by later jurists, but his work was 
used by Justinian's comoilers. 

Berger, RE 5A, 650. 

Tergiversatio. (From tergiversari.) The withdrawal 
of the accuser from a criminal trial. The accused 
could demand that the trial be brought to an end so 
that he could sue the accuser for calumnia. The 
Senatusconsultum Turpiliiar.um (aj>. 61) fixed a fine 
and dedared the accuser who deserted the accusation 
(tergiversator) to be iniamous. The accuseris with¬ 
drawal could be dedared expressly during the trial 
or maniiested by his non-appearance in court. He 
might, however. justify his withdrawal by a reason- 
able excuse. Syn. deserere, desistere, destituere ac¬ 
cusationem. —D. 48.16.—See calumnia. 

Taubensehlag. RE 5A; Uerivam, DS 5; M. Wlassak, 
Anklage und Strtitbefestigung rm Kriminalrecht der 
Romer, SbWien 184. 1 (1917) 199; Levy, ZSS 53 (1933) 
211; Luria, St Ratti 1934, 124; Bohacek, St Riccobono 
1 (1936) 361. 

Ter min a r e. To fix the boundaries of a munidpality 
or of landed property belonging to a public corporate 
body or a private person through boundary stones 
(terminus, cippus, lapis). The judgment of arbi- 
trators in a boundary dispute between two communi¬ 
ti es in the district of Liguria is preserved in an 
inseription, called Sententia Minutiorum. 

Fahridu. RE 5A; Toutain, DS 5; for Sent. Minutiorum: 
Arangio-Rmz, FIR 3 (1943) na 163 (BibL). 

Terminare litem. To end a controversy by judgment 
in a trial or by arbitrati on. 

Ter mini . Boundary stones indicating the borders of 
a landed property. Syn. cippus, lapis. —D. 47.21.— 
See terminare, actio finium regundorum, ter¬ 
minare. 

Toutain. DS 5, 121; Holland, Amer. Jour. of Archeology 
37 (1933) 549. 
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Terminum movere (termini motio). To remove a 
botmdary stone in order to change the existing owner- 
ship situation of landed property. According to an 
andent pro Vision (attributed to King Numa Pom¬ 
pilius), destructura or disarrangement of such «tones 
which were considered as being under religiotis sanc- 
tion, made the wrongdoer an outlaw (see sacer). 
An agrarian law by Caesar and enactments by the 
emperors Nerva and Hadrian ordered severe penal- 
ties for terminum movere. Syn. terminum avellere, 
auferre. —D. 4721.—See actio de termino moto. 
Taubenschlag, RE 5A; Lecrivam, DS 5. 

Terrae motus. An earthquake. It is reckoned among 
the cases of vis maior; see casus fortuitus. 

Terrenus. See iugatio terrena. 

Terribiles libri. The “terrible books.” Jusdnian’s term 
for books 47 and 48 of the Digest (Tanta, 8c) which 
contain rui es on crimes and penaldes. 

Territorium. The territory of a community or the 
whole land assigned to a colony; see universitas 
agrorum. Territorium is also the territory in which 
a magistrale exerdsed his jurisdicdonal activity. “A 
magistrate who exerdses jurisdiction beyond his ter¬ 
ritory mav be disobeyed with impuni tv” (D. 2.120). 
Toutain. DS S. 

Terror. See metus. 

Tertullianus. A little known jurist represented in 
Justinian’s Digest by five texts. author of Quaestiones 
and a monograph on Peculium castrense. His iden- 
rification with the contemporaneous Church Father, 
Tertullianus (middle of the third century), often 
assumed. is venr doubtful 

Steinwenter, RE SA. 844: Koch, ibid. 822; Kubler, Lthr- 
bueh der Gesch.. 1925, 278 (BibU ; De LabrioUe. Tenul- 
lien jurisconsulte, WRHD 30 (1906) 5; W. Kunkel. Her- 
kunft und sociale Stellung der rom. Jurist en 1952. 236. 

Tessera. A square tablet, a token used as a proof of 
identity, a ticket. Tesserae for public spectades 
(ludi) were distributed to poor people by the cura¬ 
tores ludorum. —See the following iteras. 

Lafaye. DS 5. 134; Rostowzcw, Rom. Bleitesserae, 1905. 

Tessera frumentaria. A token for a certain quantity 
of grain (five modii monthly) which gratuitously was 
distributed to needy people by the goverament—See 

FRUMENTATIO. 

Rostowzew. RE 7, 179; Regling. RE 5A. 852; Cardinali. 
DE 3. 271: Lafaye. DS 5. 133: Rota. SDl 12. 2; Van 
Berchem, Distributione de bii i ia plibe romame (1939) 
85. 

Tessera hospitalis. A token of identity which per- 
mitted recognition of a stranger (hospes) to whom 
as an individual or to who se nation Rome granted 

HOSPITIUM. 

Tessera militaris. A token of identity given to sol- 
diers of a military unit through which they could be 
distinguished from the enemy and recognized as 
members of the Roman arxny. The tessera were 
provided with a catchword. An officer of lower rank 


charged with the distribution of the tessera = tessera¬ 
rius. 

Lafaye. DS 5, 135; Lanunert. RE SA. 

Tessera nummaria. Similar to the tessera frumen¬ 
taria. It gave the right to a sum of money which 
some emperors used to distribute to the people as a 
gift.—See missilia. 

Cardinali DE 3. 271. 

Tessera nummularia. A tablet, attached to a sealed 
bag with coins, certifying that the coins are genuine. 
The statement was issued by a mint officer; see 
NUMMULARIUS, SPECTATOR. 

Regling, RE 13; Lanin, RE Suppi. 4, 78; Herzog. Ab- 
handlungen der Giessener Hochsckulgesellschaft 1 (1919) ; 
Cary, JRS 13 (1923) lia 

Tesserarius. See tessera militaris. 

Testamentarius. (Adj.) Pertaining to, connected 
with, or established in. a testament 'e.g., hereditas, 
libertas, manumissio, tutor, tutela). Lex testamen¬ 
taria = a statute which was concemed with the mak- 
ing of a testament; see lex furia, falsum (for Lex 
Cornelia). 

Testamentarius. (Xoun.) One who wrote a testa¬ 
ment for another. Syn. scriptor testamenti. —See 
SENATUSCONSULTUM LIBONIANUM, QUAESTIO DOMI¬ 
TIANA. 

Testamenti apertura. See apertura testamenti. 

Testamenti factio. The legal capacity of a person to 
make a testament ( ius testamenti faciendi). This 
testamenti factio (called in the literature by the non- 
Roman term, testamenti factio activa) is to be distin¬ 
guished from the capacity to be instituted heir in a 
testament or to be rewarded with a legacy (testamenti 
factio passiva). For active testamenti factio the 
Roman juristic language used the expression testator 
habet testamenti factionem cum aliquo (cum herede, 
cum legatario) for the so-called testamenti factio 
passiva: heres (legatarius) habet testamenti factio¬ 
nem cum testatore. Testamenti factio also refers to 
the ability to witness a testament of a spedfic person. 
Testamenti factio was required on the part of the tes¬ 
tator both when the testament was being made and 
at the time of his death. A testament made by a 
person without capacity did not become valid if he 
later acquired it. See fictio legis Corneliae. Tbose 
unable to make a testament were slaves (except pub¬ 
lic slaves, servi publici, who could dispose of half 
their peculium by a last will), persons alieni iuris as 
long as they were under paternal power. persons be- 
low the age of pube rty, lunatics (see furiosus), 
spendthrifts (see prodigus) and women (see coemp¬ 
tio fiduciae causa). From the time of Hadrian 
women were permitted to make a testament with the 
consent of their guardians (see tutela mulierum). 
In later postclassical law apostates and heretics were 
excluded from making a testament (see apostata, 
haeretici) and from taking under one. Only Roman 
dtizens could be instituted heirs in the testament of 
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a Roman Citizen. For restrictions concerning w omen, 
see lex vocoxia. Persons alieni ittris could be heirs 
and legatees, but whatever they acquired went to their 
pater ramilias. A testator's slave could be instituted 
as an heir only eum libertate, i.e.. ii he was freed in 
the same testament. Another man’s slave acquired all 
that he received trom a testam ent tor his master, pro¬ 
cidet that the latter had testamenti jactio passiva. 
The institution of “uncertain persons” (see personae 
incestae) was not permitted. Exceptions in favor 
of the state, munidpalities. charitable institutions (see 
piae causae) and collegia, were gradually admitted. 
See also postumi, dii, ecclesia. For the ability to 
witness a will. see testis ad testamentum adhibi- 
tus.— InsL 2.12; D. 2S.1. 

De Crejcenzk. KD1 12. 1. 964; Schulz, ZSS 35 (1914) 
112: K. Kruger. ZSS 53 (1933) 505: Voherra. B1DR 48 
(1941) 74; B. Biondi, Ittituti fondamentali 2 (1948) d. 

Testamentum. A solemn act by which a testator 
instituted one or more heirs to succeed to his prop- 
ertv aiter his death. The appointment of an heir 
was the tundamental element of a testam ent (see 
institutio heredis) ; a last will in which an heir 
was not appointed was not valid. A testament could 
contain other dispositions, such as legacies ( legata. 
fideicommissa), manumission oi slaves, appointment 
of a guardian. Since a testament “derived its effi- 
dency from the institution of an heir” (Gaius, Inst. 
2229). all dispositions made in the testament prior 
to the institution oi the heir were null under the 
classical law. This prindple was abolished by Jus- 
tinian. For the various iorms and types of testa- 
ments, see the tollowing items. A will could be 
revoked by a later one; see revocare testamentum. 
The later testamentum invalidated the first since 
nobody could leave two testament». See codicilu. 
The existence of a valid testament exduded the ad- 
mission oi hdrs on intestaev. Svn. tabulae testamenti, 
tabulae.—Inst. 2.10; .17; D. 28.1; 29.3; 35.1; C. 623. 

—See TESTAMENTI FACTIO, CONTEXTUS. SUPPRIMERE 
TABULAS. SENATUSCONSULTUM LIBONIAXUM, QUERELA 
INOFFIOOSI TESTAMENTI. LEX VOCONIA, BONORUM 
POSSESSIO SECUNDUM TABULAS. NUNCUPATIO. MANCI¬ 
PATIO FAMILUE, FAVOR TESTAMENTI, VOLUNTAS DE¬ 
FUNCTI, UNUM, MANUMISSIO TESTAMENTO. 

Knbler. RE 5A; Cuq, DS 5; Aranyio-Ruiz, FIR 3 (1943) 
do. 47 ff.; C Appletcm, Lt testament romain, 1903 (= Rev. 
gen. de droit 27, 1902/3) ; Liebenthal, Ursprung und Ent- 
vieklung des rom. Testaments, 1914; A. Suman. Favor 
testamenti e voluntas testantium, 1916; Lery-Bruhi, NRH 
44 (1920) 618; 45 (1920) 634; Goldmann. ZSS 51 (1931) 
223; David. ZSS 52 (1932) 314; F. Wieacker, Hous- 
genossenschaft und Erbeinsetxung. Ober die Anfdnge des 
rom Testaments, Fschr Siber 1940; Volterra, BIDR 48 
(1941) 74; B. Biondi, Successione testamentaria, 1943; 
Van Oven, in the collective work Het testament (Arahem, 
1951) 9. 

Testamentum apud acta conditum. A testamentum 
made before a judidal or municipal authority. An 


offidal record was made and entered in the archives 
of the office. 

Testamentum calatis comitiis. See comitia calata. 
The solemn performance beiore the popular assembly 
was a kind oi adoption to have an hdr in the event 
of the testator’s death; hs primary purpose was to 
secure his own and his ancestors’ worship. 

B. Biondi, Successione testamentaria, 1943. 47; C Cosen- 
tini, St sui liberti 1 (1948) 17; M. Kaser, Das altrom. Ius 
(1949) 148 (BibL). 

Testamentum caecL The testament oi a blind man. 
Under the classical law he could make a testament 
per aes at libram. In later law a written testamentum 
was permitted in the presence of an additional dghth 
wimess (or a dty offidal, tabularius) who wrote down 
the testament as dictated by the testator beiore seven 
wimesses. 

Testamentum desertum. See testamentum desti¬ 
tutum. 

Testamentum destitutum. A testament, all the hdrs 
of which died beiore the testator or beiore the ac- 
ceptance of the inheritance. or refused to accept it 
Svn. testamentum desertum (= an abandoned testa¬ 
ment). In such a case succession on intestacy took 
place.—See lex voconia. 

Testamentum duplex. See testamentum pupillare. 

Testamentum falsum. A iorged testament. It is null 
since it does not express the will of the testator.— 
See falsum, senatusconsultum ubonianum. 

B. Biondi, Successione testamentaria (1943) 590. 

Testamentum holographum. A testament written by 
the testator in his own hand. In classical law such 
a iestament was suoject to all the requirements of a 
written testament. Only an imperial constitution 
(Nov. 212 of Theodosius II and Valentinian III of 
aj>. 446) recognized the validity oi such a testament 
without witnesses. The constitution was, however, 
not accepted into Jusdnian’s Code.—See testamen¬ 
tum PARENTIS INTER LIBEROS, TESTAMENTUM MUTI. 

Testamentum imperfectum. A testament in which 
the rules of form were not fully sarisned. in particular 
when the witnesses did not sign or seal it. It was 
void. 

Testamentum in procinctu. A testament made by a 
soldier when a battle was imminent or. at least, when 
the army was in a permanent camp. 

Zoceo-Rosa. RISC 35 (1903) 302; idem, II t. i. p„ 1910; 
C Cofentmi, St sui liberti 1 (1948) 21. 

Testamentum iniustum. A testament made b)’ a per- 
son who backed testamenti factio or one in which 
an hdr (heres) was not appointed. Ant. testamentum 
iustum. —D. 28.3. 

Testamentum inoffidosum. See querela inoffi¬ 
ciosi TESTAMENTI, TESTAMENTUM RESCISSUM. 

Testamentum inutile. An invalid testament.—See 

TESTAMENTUM RUPTUM. TESTAMENTUM NULLUM. 

Testamentum irritum. A testament which was valid 
when the testator made it, but which became void 
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because he lost his capadty (testamenti factio) 
later (e.g., through capitis deminutio when he lost 
libem- or ddzenship).—D. 28.3. 

Testamentmn iure factum. A testament made by a 
testator able to make a will (see testamenti factio) 
with all the formalities prescribed for its validity 
observed. 

Testamentum iure praetorio factum. See testa¬ 
mentum PRAETORIUM. 

Testamentum iustum. See testamentum iniustum. 

Testamentum militis. A soldier’s testament. It was 
exempt from all formalities. Soldiers might make a 
testament “in anv way they want and can” (D. 29.1.1 
pr.). Even a will written by a soldier, dying in battle, 
with his blood on the scabbard of his sword or with 
the point of the sword on the sand. was valid. Sev- 
eral legal rules which were binding with regard to 
all other testaments were not applicable to a testa¬ 
mentum militis. A soldier could make two testa¬ 
ments, and he could dispose of a part of his property 
while the remainder went to his heirs on intestacy. 
Xeither querela inofficiosi testamenti nor Lex Falcidia 
were applicable to a soldier’s testament. A testa¬ 
mentum militis was the testament the soldier made 
during his service. It was valid for one year aiter 
his discharge. Justinian made, however, an important 
change, restricting the privileges to soldiers engaged 
in a battle with the enemy. Syn. testamentum iure 
militari factum. —Inst. 2.11; D. 29.1; 37.13; C. 6.21. 
—See testamentum in procinctu. 

Cuq, DS 5, 140: Kubler, RE 5. 1000; Arangio-Ruu. BIDR 
18 (1906) 157; Calderini. .4lene e Roma. 1915. 259; Ta- 
rnassia. AVen 85 (1927); Weis*. ZSS 45 (1934) 567; 
Guarino, RendLomb 72, 2 (1938/9) 355; A. Haegerstroem. 
Der rom. Obligationsbegrig 2 (1943) BeiL 52; B. Biondi. 
Successione testamentario (1943 ) 73; S. v. Bolla, Aut rom. 
und burgerlickem Erbrecht (1950) 1. 

Testamentum muti (surdi). A testament of a dumb 
(or deaf) man. It should be written in his own hand 
according to an enactment by Justinian. 

Testamentum nullum. A testament which is void 
from the beginning, e.g., when the testator lacked 
testamenti factio, when the prescribed forms were 
not observed, or when there was no appointment of 
an heir (see heredis in s tit u tio). 

Testamentum parentis inter liberos. A testament by 
which a father ( pater familias) disposed of his prop¬ 
erty in favor of his children alone. Such a testament 
could be made without witnesses if the testator wrote 
it in his own hand and gave the exact names of the 
heirs and their shares. It was a different act when 
a father ordered the way in which his property was 
to be divided among his children on intestacy ( divisio 
inter liberos). This was no testament at all and the 
document had to be signed by the father and the 
children. 

Rabel, Elterliehe TeUung. Fsckr sur 49. Versammlung 
deutscher Pkdologen, Basel. 1907; B. Biondi. Successione 
testamentaria (1943 ) 70; Solani, SDHl 10 (1944) 356. 


[trans, amer. ran.. soc. 

Testamentum per aes et libram. See mancipatio 
familiae, familiae emptor, nuncupatio, per aes 

ET LIBRAM, TESTIMONIUM DOMESTICUM. 

Kami». RHD 15 (1936) 142; Amelotti. SDHl 15 (1949) 

34. 

Testamentum per nuncupationem. See nuncupa¬ 
tio. According to the civil law (ius civile) the oral 
dedaration made before seven witnesses should be 
pronounced in a prescribed formula (Gaius, Inst. 
2.204) in which the testator referred to his detailed 
written dispositions. The praetor, however, granted 
bonorum possessio secundum tabulas even when 
the prescribed formula was not pronounced. Later 
imperial legisladon recognized a merely oral testa¬ 
ment (testamentum per nuncupationem) , without any 
written document. when the testator announced his 
will and appointed heirs in the presence oi witnesses. 
An heir thus appointed = heres nuncupatus. —See 
TESTAMENTUM PER AES ET LIBRAM. 

Solazri, SDHl 17 (1951) 262, 18 (1952) 212. 

Testamentum (iure, rite) perfectum. See perfec¬ 
tus, TESTAMENTUM IMPERFECTUM. 

Testamentum pestis tempore. A testament made in 
dme of pesdlence. The witnesses were not bound to 
be present simultaneously. 

Testamentum posterius. A later testament made by a 
testator in order to revoke an earlier one. See revo¬ 
care testamentum. The first testament was 
“broken'’ (testamentum ruptum). 

Kubler, RE 5A, 1008. 

Testamentum praetorium. A testament valid accord¬ 
ing to the praetorian law (but invalid under civil law). 
The praetorian Edict granted bonorum possessio 
secundum tabulas if some of the iormalides re- 
quired by ius ciiile (mancipatio familiae, nuncupatio) 
had not been observed and a written will was made 
in the presence of seven witnesses and sealed by them. 
—See TESTAMENTUM PER NUNCUPATIONEM. 

B. Biondi, Successione testamentaria (1943) 49. 

Testamentum principi oblatum. A testament con- 
signed to the emperor. Later, deposidon in a public 
archive sufficed. 

Testamentum pupillare. That part of a father'» testa¬ 
ment in which he made a testament for a child then 
under his patemal power and below the age of 
pubert\- for the event that the child died before reach- 
ing puberty. See substitutio pupillaris. Later, 
it betame customary to write down the child’s testa¬ 
ment (testamentum filii, testamentum pupillare) in a 
second, separate document (tabulae secundae) in 
order to avoid the child’s heir becoming known when 
the father’s testament was opened upon his death. 
The prospective heir of the child who would inherit 
only if the child died before reaching pubem-, might 
be interested in the child’s premature death and 
therefore it was advisable to keep secret the con- 
tent of the testamentum pupillare. In the case of a 
separate document for the substitutio pupillaris the 
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iather’s tes tam ent is called testamentum duplex, the 
tabulae secundae bdng onlv a supplement to the real 
testament which dealt with the succession to the 
fathers property ( tabulae primae). 

B. Biondi, Successione testamentario (1943) 254. 

Testamentum rescissum. A testament rescinded as 
inofficiosum as a resuit of a Qu ere l a inofficiosi 

TESTAMENTI. —See RESCINDERE. 

Testamentum ruptum. A testament which was 
“broken” by a later event (e.g., by the birth of a 
posthumous child who was omitted in the father’s 
testament. see postumus suus) or was revoked by 
the testator through a later testament; see testa¬ 
mentum posterius.— D. 28.3. 

Kubter, RE 5A, 1008; Sanfilippo, AnPal 17 (1937) 73; 
De Sario, AG 142 (1952) 69. 

Testamentum ruri conditum. A testament made in 
the eountry by a rustic person. In Justinian law such 
a testament was valid if only five persons were presenL 
If some of the witnesses were illiterate others might 
sign for them. 

Testamentum surdi. See testamentum muti. 

Testamentum tripertitum. A particular type of testa¬ 
ment the reqtiirements ior which were foced in a late 
imperial constitution (C. 6-23.11, aj>. 429): it had 
to be made without interruption (uno contextu , see 
contextus) , in the presence of seven witnesses (who 
had to subscribe and seal it), and, in addition, the 
testator had to sign it ("subscripsi’’ = “I signed”). 
If he was illiterate, another could sign for him. The 
term tripertitum (= tripartite), used by IusL, Inst. 
2.103, derives from the fact that in the ionnalities 
mendoned three sources of law are combined: ius 
civile, ius praetorium and imperial legislarion. 
Riccobono, Archiv fur Rechtsphilosopkie 16 (1922) 503. 

Testari. To be a witness to a legal act or transacrion, 
to tesdfv, to make a legally important dedaradon 
before a witness. Hence testari also means to invite 
another person to be a witness, and consequendy to 
let the witness sign a written document to be used 
as evidence (in testatum redigere). In some texts 
testari is syn. with testamentum facere. —See testa¬ 
tio. testis, testimonium.— D. 29.6; C. 6.34. 

V.engtr. RE 2A. 2427; Schnlz, JRS 33 (1943) 61; Kun- 
kel. ZSS 66 (1948) 425. 

Testatio. A document containing a dedaradon made 
in presence of, and signed by, witnesses for the pur- 
pose of evidence. Testatio is also the oral or written 
tesdmony of a witness.—See testis, contestatio. 
Kaser. RE 5A. 1030; Vamy, AnPal 8 (1921) 481: Tau- 
beaschlag. ZSS 38 (1917) 255; Weiis, BIDR 51/52 (1948) 
316; Arangio-Ruix, RJDA 1 (1948) 18; J. P. P. Lery, 
RHD 30 (1952) 453. 

Testato. (Adv.) In the presence oi a witness or'wit¬ 
nesses (e.g., to notify sotneone of something legally 
important to another, to summon, to make a dedara¬ 
don). Testato decedere (mori) = to die arter hav- 
ing made a testament. Ant.' intestato. 


Testator (testatrix). One who has made a testament. 
The wishes of a testator are referred to by expres- 
sions like velle, nolle, scribere, iubere, mandare. 

Testificari (testificatio). To tesdiy, to prove through 
witnesses.—See testatio. 

Testimoniales. (Sc. litterae.) A written offidal cer- 
dficate (in later imperial consdtudons). 

Testimonium. In a broader sense, any kind of evi¬ 
dence ; in a narrower sense, the tesdmony of a wit¬ 
ness; see testis. Testimonium of a witness was 
given in person, normally under oath.—See testi¬ 
monium per tabulas. 

Kaser, RE 5A; Lecrivam, DS 5; Berger, OCD. 

Testimonium domesticum. The tesdmony of a wit¬ 
ness who lived in the hnusehold of the person on 
whose behalf he was testifying. In a testamentum 
per aes et libram persons subject to the paternal 
power of the testator were exduded from acdng as 
witnesses. In general a testimonium domesticum was 
not considered a probator evidence. 

Testimonium falsum. False tesdmony. A witness 
who knowingly gave false tesdmony in a capital trial 
was considered a murderer and punished under the 
lex Cornelia de sicariis. The Twelve Tables fixed 
the death penaltv ior testimonium falsum ; the accused 
was exeeuted by being thrown irom the Tarpeian rock 
(see deicere de saxo tarpeio) . Under the later law 
the penalty was exile.—See falsum. 

Kaser, RE 5A. 1053; Taubenschlag. RE 5A; Lecrivain, 
DS 5; Pringshehn. RJDA 6 (1951) 161. 

Testimonium unius. (Sc. testis.) The tesdmony of 
a single witness. It is without any probatory value. 
An imperial consdtudon of ajj. 334 (C. 420.9) 
ordered that the tesdmony of a sole witness should 
not be heard at all. 

Testimonium per tabulas. A voluntary tesdmony 
given extrajudidally in wriring. Normally it had 
litde authority excepi if the witness could not appear 
in court personallv because of age, absence, or bad 
bealth. 

Testis. A witness. There were witnesses whose pres¬ 
ence was necessary for the validity of an act or 
transacrion (e.g., a testament, mancipatio, acts per 
aes et libram, etc.) and witnesses in a trial-, dvil or 
criminal, who tesrined about faets. Only Roman 
dtizens above the age of fourteen could witness 
solernn legal acts. Exduded were persons with cer- 
tain physical deiects which made h impossible for 
them to percdve aedons or words, lunadcs, and 
individuals convicted of crime. The Twelve Tables 
already contained the rule that a witness to a legal 
transacrion could not afterwards refuse to tesrify if 
his tesdmony was- required in a trial. Should he 
do so, he became unable to serve as a witness in the 
future and could not ask others to witness his acts 
(improbus et intestabilis). Thus, he lost the ability 
to make a testament For solernn acts the number 
of witnesses was prescribed (usually seven), for other 
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acts, in which their presence was not required by law 
but was requested by a party for the purpose of evi- 
dence, two witnesses were sufficient. Near kinship 
with a person involved in the transaction. living with 
him in the same household (see testimonium do¬ 
mesticum), dose friendship or open enmity barred 
a witness from giving tesdmony. Descendants were 
not admitted to tesdmony in matters conceming their 
ascendants and vice versa ; similarly freedmen and 
their descendants with regard to their manumitters. 
There were no striet rules for the evaluadon of the 
tesdmony of witnesses and of other means of evi- 
dence. The judges were advised to "explere exactly 
whether a witness was worthy of confidence” (D. 
22.5.3 pr.) through examinadon of his social situa- 
tion, his financial condition. his moral reliability 
(e.g whether he would do anything for profit) and 
the like. The directive given by the emperor Hadrian 
to a high offidal is characterisdc: “you should esti- 
mate through the judgment of your mind (ex sen¬ 
tentia animi tui) what you should assume to be 
true and what to be no more than bardy proved" 
(D. 22-5.3.3).—D. 22.5; C. 420).—See testimo¬ 
nium, TESTATIO, SUBSCTUPTIO, INTESTABILIS, VACIL¬ 
LARE, senatusconsultum siLANiAXUM (concerning 
tesdmony of slaves). tormenta, antestatus, litis 
contestatio, and the following items. 

Kaser, RE 5A: Lecrivain. DS 5. 152: Berger. OCD (s.v. 

testimonium) ; Messina. Rk. penale 73 (1911) 278. 

Testis ad testamentum adhibitus. A witness present 
at the making of a testamenL The capadty of a 
person to be a witness to a specinc testament is also 
termed testamenti factio. The witness had to be 
invited (see testis rogatus) —not forced—to serve 
and to be present near the testator during the endre 
acL He should know that it was a will which he 
witnessed. but the contents could remain unknown 
to him. At the opening of the testament (see aper¬ 
tura testamenti) he had to recognize the authen- 
dcity of his seal. Specific restrictioris were imposed 
with regard to witnesses belonging to the immediate 
family of the testator. See testamentum domesti¬ 
cum. Women and slaves were excluded. The rules 
conceming the admission of a person (or persons 
subject to his patemal power) to witness a testament 
in which he was insdtuted as an heir were finallv 
setded by Jusdnian who excluded them all. Legatees, 
however, were admitted.—See testamentum, quaes¬ 
tio DOMITIANA, SCRIPTOR TESTAMENTI. 

Kaser. RE 5A, 1041; B. Biondi, Successione testamentaria 

(1943) 59. 

Testis idoneus. A person legally able to be a witness. 
There were genera! reasons for excluding a person 
from being a witness in all cases (see testis) and 
specific reasons which applied only in particular cases, 
the hindrance being a spedal reladonship between the 
proposed witness and the acting person or the aer 
itself. See testis, testimonium domesticum, testis 


ad testamentum adhibitus. No one could be a 
witness if forced or ordered to do so by the acting 
person.—See testis rogatus. 

Testis in re propria (sua). “No one is a proper wit¬ 
ness in his own matter” (D. 22-5.10). 

Testis rogatus. A witness who was requested (not 
forced or ordered) to be a witness. He had to be 
informed only about the nature of the act he was to 
witness. 

Texere (textura). For weaving one’s wool or another 
materia! into another man’s cloth, see intexere. 

Thalelaeus. A law teacher (probably in Beirut), con- 
temporary with Jusdnian. author of an extensive 
commentary on Tusdnian's Code. His work was 
abimdandy excerpted for the basilica, their schoiia 
and for later Byzantine legal works. 

Kubler. RE 5A (s.v. Thalelaios. no. 4); Berger BIDR 
55-56 (1952) 124. 

Theatrum. Th ea tres were public property (res publi¬ 
cae, res universitatis) and could not be in private 
ownership. Admission was free. A person who was 
prevented from entering a theatre could sue the op¬ 
ponent by actio iniuriarum (see iniuria). An out- 
rage inflicted on a person in a theatre was treated as 
iniuria atrox. But a creditor could summon his 
debtor to court in a theatre (in ius vocatio). —See 

LEX ROSCIA, LEX IUL1A THEATRALIS. 

Xavarre, DS 5, 204; A. Guichard. De la legislation au 
theatre i Rome (These Douai. 1880). 

Theodorus Scholasticus. Bora in Hermoupolis in 
Egypt (hence he is called Hermopolitanus ot The¬ 
banus), a juristic writer of the second half of the 
sixth century. He wrote a summary (index) of 
Jusrinian’s Code and an abridged edidon of the 
emperor’s Novels (Epitome, Svntomos Nearon). 
Kubler, RE 5A 1863 (no. 43); Zachariae. Anecdota 
(1843) p. XXII and 7 (edidon of the Syntomos ton nearon 
diataxeon) ; Heimbach. Basilica 6 (1870) 80, 88; J. A. B. 
Mortreuil, Histoire du droit bysantm 1 (1843 ) 306. 

Theopbilus. A law teacher in Constanrinople, one of 
the most active collaborators of Jusdnian in the codi- 
fication of the laws. He was a member of the coxn- 
mission which compiled the first Code and the Digest, 
and together with Dorotheus he composed the In- 
stitutes (institutiones iustiniani). He wrote a 
summary of the inidal part of the Digest and a para- 
phrase of Jusdnian's Instimtes, a work which despite 
some occasional errors is instructive from different 
points of view.—See paraphrasis institutionum. 
Kubler, RE 5A 2138 (na 14). 

Thesaurensis. An offidal of the later Empire charged 
with the administration of public (imperial) store- 
houses.—See thesaurus. 

Dorigny. DS 5. 224; O. Hirschfeld. Kaiserliche Verwat- 
tungsbeamte‘ (1905) 308. 

Thesauri (In the Empire.) The treasury of the em¬ 
peror. It was administered by the procurator the¬ 
saurorum, in the later Empire by the comes thesauro- 
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r»m who .vas among the high officiali in charge of 
me imperi al household. 

O. Hirechidd, Kaiserlicke Vertvaltungsbeamt <* (190S) 307. 

Thesaurus. A treasure-trove, a valuable movable (pri- 
marily money) which had been hidden for so long a 
ime so that its actus! owtter «as unknown and his 
identity could no longer be established. The finder 
of a thesaurus ( inventor thesauri) could keep it for 
himself if he found it on his own land or in a sacred 
place ( locus sacer or religiosus). If he found it in 
another*s land by accident, only one-half belonged to 
him and the other half to the landowner. If the 
thesaurus was found in ground which was a locus 
publicus, the finder shared the thesaurus with the fise. 
A finder who did not report his find to the fise when 
the latter was entitled to a half, lost his sbare and 
had to pav the entire amount of the thesaurus to the 
fise. Finding a thesaurus in another’s land through 
deliberate search gave the finder no right at ali.— 
C 10.15. 

Kubler. RE 6A; Dorigny, DS 5; Ravetta. Uacquisto di 
tesoro, 1910; Bonfante. Mei Girard 1 (1912) 123 (= Scritti 
2 [1926] 904); Schulz, ZSS 35 (1914 ) 94; Appleton. St 
Bonfante 3 (1930) 1; G. H31. Treasure-trove in latv and 
praetice (1936) 5: Biscardi, StSen 54 (1940) 297; Dull 
ZSS 61 (1941) 19; Hubaux and Hieter, RIDA 2 (1949) 

Thesaurus. (In administrative law.) A storehouse. 
—See HORREUM, THESAURI. 

Tiberis. The river Tiber. For venditio trans Tiberim 
(= selling a free person beyond the Tiber), see 

SERVUS. ADDICTUS. TRANS TIBERIM. 

Tignum iunctum. A beam used for the construction 
of a house; in a broader sense, anv materia! used for 
that purpose. According to the rule. superficies cedit 
solo (see superficies) the owner of the building 
became owner of the material used even ii it originally 
belonged to another. The latter could not sue the 
owner ior the recovery of the material as long as the 
house stood finn; if it collapsed or if the material 
was separated in some other way. he might then claim 
his property. He had an action. however, the actio 
de tigno t uncto, against the owner ior double the 
ralue of the material if the latter was used in bad 
faith (e.g.. ii it was stolen). A claim for separati on 
of the material was not permissible. Justinian intro- 
duced the ius tollendi in favor oi the owner of the 
material.—D. 473. —See servitus tigni immittendi. 
Chapot. DS 5; Ehrhardt RE 6A; E. Heilbom, T. i., plan¬ 
tatio ttnd aeeessio (Dis*. Breslati, 1907) ; Riceohono. AnPal 
3-4 (1917) 445; E. Levy, Konkurrens der Aktionen 1 
(1918) 420; R. Monier, Le t. i., 1922; Berger, St Ricco- 
botio 1 (1936 ) 623; Pampaloni. Scritti giur. 1 (1941. ex 
1883. 1885 ) 217, 485; idem, BIDR 21 (1909 ) 205. 

Timor. Fear, anxiety. "A groundless fear is no just 
excuse” (D. 50.17.184).—See metus. 

Tingere. To dye. If one dyed another person’s fabric 
(wool) by applving a product (e.g., purple) of his 


own, the owner of the material remained owner of 
the colored stuff.—See fullo. 

Tipoukeitoi. A peculiar Byzantine juristic product oi 
the late eleventh century, a repertory, or kind oi 
“table of contents,” indicating ali the topies dealt 
with in the basilica, in the order of their tities and 
sections. The origin of the name is the Greek phrase 
"ti pou keitai" (= what is where, sc. in the Basilica). 
The author was a judge, Patzes. 

Recent edirion: M. Kritou tou Patse Tipoukeitos sive 
Librorum 60 Basilicorum Summarium 1 (books 1-12. 1914) 
by Ferrini and Mercati. 2 (books 13-23, 1929) by Doeljrer 
3 (books 24-38, 1944) by Seidl and Hoertnann. in Studi e 
Testi, vol. 23. 51, 107 (Citta dei Vaticano).—Noailles, Mei 
Comil 2 (1926) 177; SeidL Die Basiliken des Posses, 
Fsckr Koschaker 3 (1939) 294; H. Mulier, Der letste 
Titel des XX. Buches der Basiliken des Patzes (Diss. 
Greizswald. 1940); Berger, Trad 3 (1945) 394 (= BIDR 
55-56 [1951] 277); Wenger, ibid. 10 (BibL); Seidl. By- 
santiniscke Ztschr. 44 (1951) 534. 

Tiro. In military Service a recruit, a soldi er newly 
enlisted, without sufficient training. The tirones were 
mostly 17 to 20 years of age.—C. 12.43.— delicta 

MILITUM. 

Lammert, RE 6A; Cagnat DS 5. 

Tiro. A beginner in a profession. also in that of a 
lawyer. Tiro was also a young man solemnly intro- 
duced in the forum by his parents for the first time. 
On this occasi on he wore the toga praetexta ( toga 
civilis). 

Tirocinium. The state of being a tiro (a beginner 
in military Service, in a profession or in political 
liie). Hence tirocinium is used in the sense of lack 
oi experience. 

Regner, RE 6A, 1450; S. Cngia, Profili dei tirocinio Indus¬ 
trie, 1922. 

Tironatus. See tirocinium. 

Tities. See ramnes. 

Schacfae nn e y r, RE 6A. 

Titii sodales. A coDege of priests charged with spedal 
religious duties (sacrifices), the nature of which is 
not quite ciear. 

Weinstock, RE 6A; Cagnat, DS 5. 

Titius (Lucius Titius). A fictitious name frequently 
used in juristic writings to indicate a party involved 
in the case under discussion.—See nomen. 

Tituli ex corpore Ulpiani. (Also called Epitome 
Ulpiani or Regulae Ulpiani in the literature.) An 
apocryphal collection of legal rules, attributed until 
recent times to Ulpian. It was perhaps written by 
a later unknown jurist about the end of the third 
century or shortly thereafter. Many rules of the 
collection remind one of the Institutes of Gaius. 
Edirion; F. Schulz, Die Epitome Ulpiani des Cod. Vat. 
Rea. 1128 (1926).—E. Albertario. Studi 5 (1937) 491; 
Vol terra. RStDIt 8 (1935) 390 (BibL); F. Schulz. His- 
tory of R. legal Science, 1946, 180. 

Titulus. A dedicatory or honorary inscription on a 
temple, gravestone, or building; a placard placed on 
a house to indicate that there is an apartment for 
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rent; a tablet hung on a slave offered for sale in tbe 
market. Titulus is also the dtle of a book, of a 
chapter in a jurisdc work. or of a secdon in the 
praetorian Edict (e.g„ titulus de in tus vocanda ).— 
The word has a spedfic meaning in connecdon with 
the acquisidon of ownership, predominantly in the 
field of usucA.no. 

Schnlz, ZSS 68 (1951) 2L 

Toga. The outer gannent (robe, doak) of a Roman 
ridzen when he appeared in public (at the forum); 
hence it was called vestis forensis (gannent for the 
forum). The use of a toga was prohibited to soldiers, 
ioreigners, and persons condemned to exile. Origi- 
naily women also wore a toga, but it was soon re- 
placed bv the stola, the toga being reserved for women 
of ill fame condemned in a criminal trial ( iudicium 
publicum) or for adultery, and for prostitutes. The 
norma! toga of a Roman cidzen (of white wool) was 
also called toga pura or libera. —See «labea, cxavus. 

Courby, DS 5; Wright, OCD; L. Wflion, The R. toga 

(1924). 

Toga candida. See candidatus. 

Toga picta. A purple robe embroidered with gold. 
It was one of the insignia of higher Republican oa> 
cials, worn only on the occasion of a triumph (see 
txjumphus) or other soleum eelebradon. The cus- 
tom was adopted by the emperors. Syn. toga pal¬ 
mata. —See toga purpurea. 

Ehiers, RE 7\ 505; Courby, DS 5. 349. 

Toga praetexta. A white robe with a ptirpie border 
stripe. It was one of the insignia of consuis, praetors, 
and priests. In the Prindpate the emperor wore a 
toga praetexta when he appeared within the walls of 
Rome in public Young men orer fourteen wore the 
toga praetexta as a sign of manhood before they put 
on the toga virilis. Hence togatus (praetextatus ) = 
a youth in the age of manhood.—See impubes. 

Goethert. RE 6A, 1659; Regner, ibid. 1451. 

Toga pura. See toga. 

Toga purpurea. A toga of purple color. It was the 
toga of the kings. Later it was used by a triumphant 
army commander when he entered Rome after a vic- 
torious war; see triumphus. —See toga picta. 

Toga sordida. A dark grey toga worn when one was 
mourning or appeared in court as an accused. 

Toga virilia. The normal white toga of a Roman 
cidzen. There was no dxed age for wearing the 
toga virilis ; normally young men between sixteen and 
eighteen put on the toga Virilis. After a solemn cere- 
mony which usually took place at a religious feast, 
dedicated to Bacchus, the youth wearing the white 
toga was introduced to the forum accompanied by his 
parents and reladves, after which he ceased to wear 
the toga praetexta. —See impubes. 

Regner. RE 6A, 1451; Hramker, DS 5. 

Togatus. A Roman cidzen wearing (or having the 
right to wear) the toga virilis. In later jurisdc lan- 


guage togatus was any state offidal wearing the 
toga as his offidal robe. The term was also applied 
to lawyers pleading in court ( togatus fori). 

Stemwemer. RE 6A, 1666; Philipp, ibid. 1662; Ehiers, RE 
7A.S05. 

Tollere. See rus tollendi. 

Tollere altius. See servitus altius non to llen di. 

Tollere legem. To abolish a statute by promulgadng 
a new one. 

Tollere liberum. To lift a child. According to an 
andent custom when a married woman bore a son, 
the tather ( pater familias) H ft ed him up from the 
earth, thus denodng symbolically that he was accept- 
ing him in the family as his son. The act hac no 
legal significante; the omission of this gesture was 
without legal effects. 

DedareuiL Mei Girard l (1912) 326; Perosi. St Simon- 
celli (1917) 213 (=Scritti 3 [1948] 93: Berger, Jtmr. of 
Jurutic Papyrologj 1 (1945 ) 30 (= BIDR 55-56 [1951] 
114); Volterra, Feckr Sckuls 1 (1951) 388; idem, lura 
3 (1952) 216. 

Tolli. With reference to legal acts and transacdons, 
to be annulled, to become void ( e.g.- a testament, an 
agreemcnt, an obligadon, a sdpuladon). Actio tolli¬ 
tur = the right to sue a person is abolished. 

Tormentum. Torture. It was applied in Roman crimi- 
nal procedure as a means to extort ( torquere) from 
a person suspected of a crime a comession or a tesd- 
mony from a wimess. On the other hand, tormentum 
was applied as a penalt)', in pardcular as an aggra- 
vadon oi the deadi penalty, in the Republic onlv to 
slaves, in the Empire also to iree adzens, as, e^., 
in the case of crimen maiestatis or murder through 
poiscning. From the late second century on. dis¬ 
tincti cm was made between honestiores and humiliores 
inasmuch as with regard to the former torture was 
applied only in the case of heinous crimes ( maiestas, 
magia). In the later Empire torturing became more 
frequent.—The use of torture in quesdoning witnesses 
(tormentum became almost synonjmous with quaes¬ 
tio) was severely criddzed by jurists and by sonxe 
emperors. “Manv persons undergo torture through 
endurance so that by no means can the truth be 
extorted from them; others instead are so unable to 
suffer pains that they prefer to lie than to be tor- 
mented. It so happens that they confess in different 
ways incriminadng not only themselves but also 
others” (D. 48.18.1 pr.). A slave could not be com- 
pelled by torture to testify against his master. Tor¬ 
ture as a penalty for crimes committed by slaves was 
pracdced in a large measure. Masters were per- 
mitted to torture their slaves if the crime was directed 
against the masters themselves (undl the third cen¬ 
tury). In other cases permission to torture had to 
be secured from the authorides. For the torture of 
slaves suspected as murderers of their master, see 
senatusconsultum silanianum. Torture was ap¬ 
plied as a penalty against an accuser who inidated a 
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criminal trial against another ior treason ( crimen 
maiestatis ) and was not able to prove his accusation. 
—Tarmentum is also the instrument used for tortur- 
ing.—D. 48.18; C. 9.41.—See quaestio pee tor¬ 
menta, TALIO, FUSTIS, SUPPLICIUM FUS T U ARIUM, 
FLAGELLUM. VERBERA, MALA MANSIO. 

Ehrbardt. RE 6A; Lafaye. DS 5; Berger, OCD. 

Torquere. See tormentum. 

Torrentia flumina. See flumina torrentia. 

Tortor. One who executed the torture, the torturer. 
He is to be distinguished from the quaesitor, the 
ofncial who questi oned the accused or a witness.— 
See TORMENTUM, CARNIFEX. 

Trabea. A toga with purple and scarlet worn bv the 
Idngs and in the Republic by consuis on spednc 
solemn occasions. Heu ce trabea is used in the mean- 
ing of consulship, and the adj. trabeatus is syn. with 
consularis. Certain high priests, as the flamen 
Dialis, and persons of equestrian rank also wore the 
trabea. 

Schuppe. RE 6A; Courby, DS 5. 

Tractare. To treat. The term refers to the treatment 
to be applied to certain categories oi criminals. The 
verb is also used of the administration of property 
or the management of one’s own or anothers affairs 
( tractare bone, negotia, pecuniam). With reference 
to juristic discussions (oral or written) tractare = to 
deal with, to discuss a problem ( quaestionem, mate¬ 
riam). Hence tractatus — a juristic dissertati on. 

Tractatores. Ofndals in the financial administration 
(in the later Empire) subordinate to the praefectus 
praetorio. 

Tractatus. See tractare. 

Tractatus de gradibus cognationum. See de gradi¬ 
bus cognationum. 

Tractatus de peculiis. See de peculiis. 

Tractoria. A written ofncial permission for the use 
of the state post The tractoria implied also board 
and lodging at the expense of the state for travelers 
in ofndal mission. From the secand half of the 
fourth century on the tractoria were signed by the 
emperor.—C. 12.51(52). 

Ensslin, RE 6A; Humbert, DS S: Ganjhof. TR 8 (1928) 

69. 

Tractus. A larger tract of iand (a district) in the 
emperor’s domain, administered by a procurator who 
also exercised certain jurisdictional functions in the 
name of the emperor in disputes between the prin- 
cipal lessee of the domain ( conductor ) and the sub- 
lessee (colonus). Syn. regio. 

Tractus temporis. A lapse (a period) of time. A 
legal rule (D. 50.1729) stated: “what is invalid at 
the beginning cannot become valid through lapse oi 
time (tractu temporis).” —See initium. 

Tradere. To teach. Justinian used frequently the term 
in his constitution omnem as syn. with docere, when 
he dealt with the courses which the teachers of law 


had to offer in the law schools.—See traditur, 
traditio. 

Traditio. (From tradere.) The transfer of ownership 
over a res nec mancipi (see res mancipi) through the 
handing over of it to the transferee by the owner. 
A simple delivery of res mancipi did not transfer 
ownership (see mancipatio), the transferee acquired 
only the so-called bonitary ownership (see in bonis 
esse) which could be conver t ed in quiritary owner¬ 
ship (under ius civile) through usucapio. The das- 
sical traditio required a just cause (furta causa) since, 
being only a transfer of possession of a thing from 
one person to another, it had, in order to transfer 
ownership, to be based on a special legal relati on- 
ship of an obligatory or another nature b e t we en 
transferor and transferee. “A simple delivery of 
a thing never transfers ownership, unless a sale 
or another just cause preceded the delivery” (D. 
41.121 pr.). A insta causa also was a donation. 
There was, bowever, no just cause ii the trans- 
action, which was followed by traditio, was pro- 
hibited by law, as, e.g., a gift between husband and 
wife (see donatio inter virum et uxorem ) . Trans¬ 
fer of ownership could be performed only by the 
owner of the thing or by a person authorized by him 
or by the law (see alienatio). Nonnally traditio 
was a material act: the effective delivery of the thing 
to be transferred from hand to hand which, when 
movables (money) were concemed, was very simple. 
The delivery of an immovable (a piece of land) was 
executed through introduction of the acquirer on the 
land and his walldng around the boundaries of the 
property. In later development the acquirer's enter- 
ing on the premises or even a more simplified for- 
mality sufficed; see traditio longa manu, traditio 
ficta, claves, custos. Traditio was an institution 
iuris gentium which arose from relations with for- 
eigners. It was therefore available to peregrines. 
With regard to provindal land (fundus provincialis) 
it was the only mode of acquisition oi ownership. In 
Justiniani law the distinction between res mancipi 
and res nec mancipi having been abolished, the tra¬ 
ditio serve d as a general means ior the transfer of 
ownership. The compilers substituted in many texts 
traditio ior mancipatio which was no longer actual, 
and tradere ior mancipio dare (or accipere). —D. 
21.3; 41.1; 412; C. 722.—See exceptio rei ven¬ 
ditae et traditae. 

Ehrbardt, RE 6A; Beanchet and Collinet, DS 5; Aro. 
NDI 12; P. De Francisci, II trasferimento dellc proprietd 
(1924); Betti, St Bonfante 1 (1930) 305: idem. BIDR 41 
(1933) 143; H. Lange. Das kausale Element ttn Tat- 
bestand der klass. Eigentumstradition, 1930; Monier, St 
Bonfante 3 (1930) 219; A. Ehrhardt, Insta causa traditio¬ 
nis, 1931; D. Haxewinkel-Suringa, Mancipatio en t. (Asj- 
sterdam. 1932) ; G. G. Archi, II trasferimento della pro¬ 
priet d, 1934; H. H. Pfiuger, Zur Lekrt vom Eruero des 
Eigentums, 1937; Thayer, BIDR 44 (1937) 439; S. Ro¬ 
mano, Nuovi studi sui trasferimento della proprieti, 1937; 
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C A. Funaioli. La tradisione, 1942, 5: M. Kaser. Eigen- 
tum and Besit: (1943) 195; Voci, SDHl 15 (1949) 141; 
J. G. Fuchs. Insta causa traditionis und romanist. Wissen- 
sckaft (Diss. Basel, 1949) ; Levy, West Roman vulgor law, 
1952, possim ; van Oven, TR 20 (1952 ) 441. 

Traditio brevi manu, Occurred when the transferee 
held already the thing, the ownership of which had 
to be transierred, but not as its owner, as, e.g., when 
a depositee or commodatarius of a thing acquired the 
ownership of it through sale or donation. A handing 
over of the thing in such a case was superfiuous.— 
See CONSTITUTUM POSSESSORIUM. 

Stdla-Mzreinca, NDl 2. 544; Schulz, Einfukrung in das 
Studium der Digesten (1916) 62; Amo, StPav 16 (1931). 

Traditio chartae (per chartam). The delivery of an 
immovable through the handing over of a written 
deed of conveyance of property to the transferee. 
This iorm of traditio was practiced in the later Em- 
pire The document was termed also epistula tradi¬ 
tionis. Syn. TRADITIO INSTRUMENTI. 

Brandileone, St Scialoja 1 (1905) 3; Riccobono. ZSS 33 
(1912) 277; H. Sttinacker, Die antiken Grundlagen der 
frukmittelalteriichen Urkunde (1927) 88. 

Traditio clavium. See claves. 

Traditio ficta. (A non-Roman term.) A symbolic 
handing over of a thing which was to be delivered to 
the transferee. There was no physical delivery thereof 
but other acts, performed instead, maniiested the 
transfer of ihe thing beyond any doubt. The typical 
case of such a traditio was the delivery of keys of a 
shop, or of a house, to the transferee. 

Biermann. T. 1891; Riccobono. ZSS 33 (1912) 259. 34 
(1913) 159; C A. Funaioli. Traditio, 1942, 29. 

Traditio in incertam personam. Called in the litera- 
ture a fonn of traditio in which the transferee was not 
a certain individual but any one of the people. Such 
a case was the so-called iactus missilium; see missilia. 
Berger, RE 9. 553; idem, BIDR 32 (1922) 154; F. Prings- 
heim. Kauf mit fremdem Geld (1916) 66; K a d cn . ZSS 53 
(1933) 613. 

Traditio instrumenti. See traditio chartae. 

Traditio longa manu. A iorm of traditio in which the 
thing to be transierred to the aequirer was placed 
with his knowledge and consent in his sight (in con¬ 
spectu) so that he might take possession thereoi 
whenever he pleas ed. The handing over of a thing 
to a person other than the real acquirer with the 
consent of the latter or in his presence, had the same 
legal edeeet. 

F. Schulz, Einfukrung m das Studium der Digesten (1916) 

66 . 

Traditio nuda. See nuda traditio. 

Traditio possessionis (tradere possessionem). 
Handing over possession. The expressi on correctlv 
stresses the external aspect of traditio. —See tradi¬ 
tio, vacua possessio. 

Traditio servitutis. The “delivery” of a servitude 
could hardly be an institution of the classical law since 
traditio was applicable only to corporeal things and 


not to rights. The meaning of the expression was 
to put the benefidary oi the servitude in the position 
of being able to exerdse his right (e.g., an usuiruct 
= traditio ususfructus). 

Riccobono, ZSS 34 (1913 ) 208. 

Traditur (traditum est). It is taught. held, handed 
down. The expression is used of doctrines which 
have been prevailing among jurists for a long period 
of time (through tradition). 

Tragoedus. See mimus. 

Traiecticia pecunia. See fenus nauticum. Traiec- 
ticius contractus, an agreement conceming a mari¬ 
time loan (fenus nauticum). 

Trans Tiberim. Beyond the river Tiber. i.e.. beyond 
the boundaries of the dty of Rome (urbs), abroad.— 
See addictus, servus, tiberis. 

Sautel, in Varia, Etudes de droit romatn (Publicatione de 
rinst. de dr. rom. de rUniv. de Paris, 9) 1952, 86. 

Transactio. (From transigere.) An extrajudicial 
agreement between two parties involved in a con- 
troversy in order to settle it in a friendly way and 
avoid a trial in court. Transigere = “to settle a 

doubtful matter. an uncertain and unfinished contro- 
versy” (D. 2.15.1). Usually the parties made re- 
ciprocal concessions, the daimant renoimeing his 
action. the debtor recognizing his liability and either 
paying immediately his debi or promising to do so in 
the future, normaily through stipulatio to make the 
claim easily suable. From the jurisiic point oi view 
the transactio was a pact (pactum). A transactio 
over a controversy already dedded by a judgmem 
was noi permissible unless (under later law) an 
appeal from it was broughL Posiclassical and Jus¬ 
tiniani legislation favored the transactio as a friendly 
settlement of controversies. The transactio became 
an autonomous legal institution similar in type and 
ettect to innominate contracts (see contractus in¬ 
nominati). —D. 2.15; C. 2.4. 

Kaser. RE 6A; C. Bertolini. Transasioue. 1900: M. E. 
Peterlongo, La transazione. 1936; G. Boyer. Paete ex- 
tinctif d'aetkm cn dr. cwil rom.. RecueiI de rAead. de 
legislation de Toulouse. 13 (1937) ; Riccobono. Miscellanea 
G. Mercati, 5 (1946) 24. 

Transcripticia nomina. See nomina transcripticia. 

Transcriptio. See nomina transcripticia. 

Transferre. To transfer to another (a right. a thing. 
possession, etc.). There was a fundamental rule 
conceming the transfer of property or rights to 
another: “No one can transfer to another more rights 
(plus iuris) than he has himself” (D. 50.17.54). 
Another rule stated: “What belongs to us cannot be 
transierred to another without an action of ours (sine 
facto nostro),” D. 50.17.11. 

Transferre. (When referred to a legal norm.) To 
apply a legal prindple to an analogous case. 

Transferre actionem (translatio actionis). See 
CESSIO. 
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Transferre domicilium. To transfer the domidle. 
The transfer was to be real and factual (re et jacto, 
D. 50.1.20), not simply bv a dedaradon beiore wit- 
nesses. 

Transferre possessionem. See traditio. 

Transfuga. (From transfugere.) A soldier who runs 
over to the enemy (ad hostem transit, transfugit). 
In war time he was punished by fiogging to death. 
Transfuga also was a soldier who when taken by the 
enemy as a prisoner did not escape although he had 
the oppomraity to do so. A transfuga was regarded 
as an enem}- and had no ius postliminii. Syn. perfuga. 

SchnorT v. Caroisfeld. RE 6A_ 

Transfusio. See the definidon of novatio. 

Transigere. See transactio. 

Transire. To pass over, to devolve to, to be trans- 
ferred to another (e.g., an inheritance, a right or an 
obliganon. ownership, a legal remed}- such as an 
actio, exceptio or querela). 

Transire ad hostem. To desert to the enemy. Syn. 
transfugere. —See transfuga. 

Transitio ad plebem. Transidon from the patridan 
order to the plebeian. This brought the new plebeian 
the ad\*antage of his eligibilitv to the plebeian tribu- 
nate. The transidon was adiieved through adop- 
don by a plebeian periormed in an assembly oi the 
plebeians (concilium plebis). 

Kubler, RE 6A; Siber, RE 21, 125; Huxnbert, DS 2. 1509. 

Transitus. See in transitu. 

Translatio dominiL See translatio iuris. 

Translatio iudiciL An alteradon in the procedural 
formida in a spetific trial aiter the issue was framed 
(litis contestatio). Such aheiarion became neces- 
sary when a change oi a person invoived in the trial 
occurred, eg., the death oi the judge. appointed in 
the procedural formula, or of one oi the parries or 
his representarive (death of a cognitor, whhdrcwal 
of. or loss of dtiaenship b}'. the cognitor). Minor 
complicarions were caused if the change conc em ed 
other representarives of a party. a procurator (see 
procurator in a avii trial). a guardian or a curator. 
The technical side of the translatio iudicii in the events 
meurioned is not quite dear. in pardcular, whether a 
new litis contestatio, a restitutio in integrum, or a 
spedhc agreemem bet w ee n the pardes. connrmed by 
the competent magi strate, was necessary. It is likely 
that ai! instances oi translatio iudicii were tcchnically 
not treated in the same wav. 

Kaser, RE 6A. 2160; P. Koicfaaker, T. L (1903); J. Do- 

cuesrns T. i. (Paris, 1910); Wlassak, Judikationsbejekl. 

SblVien 197, 4 (1921) 234. 

Translatio iuris. The transfer of a right irom one 
person to another tither by an act inter vivos (an 
agreement, a donadon) or mortis causa, through 
succession. See transferre. Translatio rei (domi¬ 
nii) = the transfer of ownership.—See cessio, domi¬ 
nium. 

Kaser. RE 6 A. 2158. 
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Translatio legati. See ademptio legati.—I nsL 221 ; 
34.4. 

Kaser. RE oA. 2168; Sanfiltppo. AnPal 17 (1937) 120. 

Translatio rei. See traditio, translatio iuris. 

Kaser, RE 6A. 2159 (BibL). 

Transmittere (transmissio). P rima rily used of the 
transfer of a right irom one person to another through 
inheritance or legacy (mortis causa). In a spedhc, 
technical sense, transmitti (pass.) refers to a transfer 
of the right to accept an inheritance by the appointed 
heir to his successors. Under the classical law. when 
an heir upon whom an inheritance was conierred 
(delata, see deferre hereditatem) died beiore the 
acceptance oi the inheritance (see aditio heredita¬ 
tis), the latrer was not “transmitted" to another. 
Some excepdons from this ruie, howsver. were ad- 
mitted in the later law. Two cases of transmissio are 
particularly i mp ortant. First, the so-calied trans¬ 
missio Theodosiana (C 6.52.1) which occ ur r e d when 
a testator appointed his descendant as an heir and 
the latter died beiore the testament was opened (see 
apertura testamenti). In such an event the heir’s 
nearest descendant had the right to accept the inheri¬ 
tance. In a much larger measure the classical rulc 
was super sed ed by the so-called transmissio Iusti- 
niana (C. 630.19) : if an heir (a testamemary one 
or on intestacy) died beiore a year elapsed from the 
time he had notice oi the delatio or before the time 
for deliberadon (see deliberare, tempus ad delibe¬ 
randum) expired. his heirs could accept the inheri¬ 
tance during the rest oi the time. Ii an heir died 
without having knowledge of the inheritance con- 
ferred upon him. the pertinent ternis (one vear or 
the tempus ad deliberandum, re s pecdvdv) ran hillv 
in iavor oi his heirs.—C. 6.50; 52. 

P. Bomante. Corso di dir. rom.. 6 (1930) 243; B. Biondi. 

Successione testamentaria (1943) 231. 

Transversus. See linea, latus. 

Trebatius, Caius T. Testa. One of the last Repub- 
lican jurists, contemporary whh, and friend of, Gcero, 
teacher of Labeo. No direct ex c er pt from his works 
is pre se rved in the Digest. nor is a thie of a wridcg 
of his rited. Literary sources make it dear that he 
wrote a treatise on dvil law (de ture civili) and an 
extensive work on divine law. He enjoyed high 
esteem whh the classical jurists. 

Sonnrt. RE 6.4, 2251; B»ger. RE SoppL 7. 1619; idem. 

OCD. 

TrecenariL Imperia! offidals receiving the highest 
annual salary of 300,000 sesterces. Lower groups 
were ducenarii (with a salary of 200.000 sesterces). 
centenarii (100,000) and sexagenarii (60.000).—See 
PROCURATORES (iN PUBLIC LAW). 

Kcbitschck. RE 3; Seedc. RE 5 (s.v. ducenarii) ; A. Sefrt, 

TAmPkilolAs 74 (1943) 102. 

Trecenarius. In the army, the highest officer (cen¬ 
turio) in the praetorium. 

Laiumert. RE 6A. 
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Tres faciunt collegium. The minimum number of 
members of an assodation was three (D. S0.16.S5). 
—See COLLEGIUM. 

Tres partes. In sorae manuscripts oi the Digest a 
part of the second (middle) portion (see infortia- 
tum), to wit, from D. 352.82 until the end of book 
38, appears as a separate volume starting with the 
words " tres paries.” The division has no essential 
significance at ali; it might be a jest of the scribe 
who saw in these two words an allusion to the divi¬ 
sion of the Digest into three volumes.—See vulgata. 
Kantorowicz, TR 15 (1937) 40. 

Tresviri (triumviri). A body of three offidals asso- 
dated in the same official functions. Additional words 
indicate the office and functions for which they were 
appointed. They acted in common or separately it 
they agreed upon the division of their functions 
among themselves.—See the following items. 
Strasburger, RE 7A {s.v. triumviri); Lecrivain, DS 5. 

Tresviri aediles. (In munidpaiities.) In some muni¬ 
cipia there were three aediles instead of two (duo¬ 
viri aediles). 

E. Manni, Per la storia dei municipi (1947) 159. 

Tresviri (triumviri) agris dandis (or dividundis). 
See TRESVIRI COLONIAE DEDUCENDAE. 

Tresviri aere argento auro flando feriundo. See 

TRESVIRI MONETALES. 

Tresviri capitales. Magistrates oi a lower rank 
(magistratus minores ) belonging to the group of 
vigintisexviri. They exerdsed police functions in 
Rome and fulfilled certain tasks in criminal and dvil 
jurisdiction (arresting suspect per sons, castigating 
thieves and slaves, supervising exeeutions of persons 
condemned to death). They also collected pecuniary 
fines (multae), the sum of sacramentum from the 
party deieated (see legis actio sacramenti), if the 
sum was not deposited before. A Lex Papiria of an 
unknown date (between 242 and 122 b.c.) ordered 
their election by comitia tributa, presided over by the 
praetor urbanus. The tresviri capitales stili existed 
in the third century after Qirist but most oi their 
functions were performed under the Prindpate by 
the vigiles. 

Strasburger, RE 7 A, 518; Lecrivain, DS 5, 413; G. Ro- 
tondi, Leges publicae populi Romani (1912) 312. 

Tresviri (triumviri) coloniae deducendae. Three 
commissioners appointed for the foundation of a 
colonv and the distribution of plots of land among 
the colonists. Their number increased in the course 
of dme (quinqueviri, septemviri, decemviri) and their 
offidal title was enlarged through the addition oi 
words such as agris dandis, assignandis, indicandis. 
Strasburger, RE 7A. 511; Schulten. DE 2. 429; Bayet 
Rev. des Etudes Latines 6 (1928) 270. 

Tresviri monetales. Masters of the minL They were 
magistrates of lower rank (magistratus minores) and 
belonged to the group of offidals called by the col¬ 
lective name vtgintisexvtri. Under the Republic 


(trans. amer. phii. soc. 

their names were impressed on the coins. From the 
time of Augustus their offidal title was tresviri aere 
argento auro flando feriundo (= the offidals to blow 
and coin bronze, silver and gold). From the third 
century the masters of the mint bore the title procura¬ 
tores monetae ; from the time of Diodetian they were 
appointed for each dioecesis. 

Strasburger, RE 7A, 515. 

Tresviri nocturni. See vigintisexviri. They were 
probably predecessors of the tresviri capitales. 
Strasburger, RE 7A, 518. 

Tria verba. See do dico addico. 

Paoli, XRH 30 (1952) 297. 

Triarii. See centurio. 

Lammert. RE 7A; H. M. D. Parker, The Roma i legione 
(1928) 10. 

Tribonianus. Justinian’$ prindpal collaborator and 
adviser in his legislative work. He was a member 
of the commission appointed by the emperor for the 
compilation of the first Code and presided over the 
commissions which composed the Insti tutes, the Di¬ 
gest, and the second Code. Hence the changes made 
by the compilers on the texts of dassical juristic 
wridngs and imperial consdtudons, collected for Jus¬ 
tiniani codificadon, are termed in the literature 
emblemata Triboniani (“Tribonianisms”). During 
the work on the codificadon he was—with a bria 
interruption— quaestor sacri palatu and tempo- 
rarily magister officiorum. He probably also was 
the author of Jusdnian’s eariier Novels. He died 
about aj>. 545. In spite of some critical remarks 
about his character by a contemporary writer (Pro- 
copius oi Caesarea) the reliability of which are not 
beyond doubt, Tribonianus was die most prominent 
personality of Justiniani epoch. The emperor speaks 
of him with the highest praise. His collecdon of rare 
juristic works which served the compilers in the 
preparadon of the Digest. is particularly emphasized 
by Justinian (Tanta c. 17). 

Kubler, RE 6A; Berger, OCD ; E. Stein. BtUl. de Ia Classe 
des Lettres, Acad. Royale de Belgique, 23 (1937) 365. 

Tribu moveri. See nota censoria. 

Tribuere. To grant, to concede. The term refers to 
legal remedies granted both by law (a statute) and 
a jurisdictione magistrate. Tribuere appears in the 
dassical definition of justice (see iustitia) : ius suum 
cuique tribuere (=to render everyone his due).— 
See tributio, actio tributoria, ultro tributa. 

TribunaL A platform for a court, in the open air or 
(under the Prindpate) in a basilica. The jurisdic- 
tional magistrate, his secretary, and his coundl (con¬ 
silium) were seated on the tribunal. The seat of the 
presiding magistrate was in the middle on the front 
of the tribunal (pro tribunali). The magistrate acted 
pro tribunali when he deaded about bonorum pos¬ 
sessio, missiones, restitutio in integrum, appointment 
of guardians, adoptions, manumissions, and the like. 
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AnL de plano. Tribunal was later used in the sense 
of a court.—See in transitu, centumtoi. 

Weii*. RE 6A; Chapot, DS S; Severini. MDI 12. 2; Per¬ 
nice. ZSS 14 (1893) 135: Kubler, Festschrift fir 0. 

Hrrschftld (1903) 58; H. D. Johnson. Tht R. tribunal. 

Bahhnore, 1927; Dull, ZSS 52 (1932) 174; Wenger, ZSS 

59 (1939) 376. 

TribunaL (In a military camp.) A higher platform 
on which a military coxnmander and his reti nue were 
seated. 

Lammert, RE 6A, 2430. 

Tribunatus. The office oi a tribune in military Service 
(in the army or in the imperial guard). 

TribunL The following items deal with the more im¬ 
portant offidals bearing the title of tribunus. There 
were some more runctionaries called tribuni, during 
the whole period of Roman history, for some spedhc 
runctions of subordinate nature. Several oi them 
were involved in the administration of military 
supplies. 

Lengle, RE 6A. 

Tribuni aerariL Originali;* the;* were offidals of the 
tribus charged with the pa;*ment of stipend to sol¬ 
di ers. collection oi the necessarv means for this 
purpose ( tributum ) imposed on the members of the 
tubus, and the management of conrributions and 
boor;* taken from the enemy. Since these iunctions 
were assigned to finandally reliable per sons, the term 
tribuni aerarii was later applied to per sons classihed 
in higher classes of the census. A lex Aurelia (70 
B.c.) ordered that one-third (300) of the jurors in 
criminal courts (quaestiones) be selected among the 
tribuni aerarii, but a statute issued under the dictator 
Caesar abolished that privilege. Although the census 
of tribuni aerarii was lower than that oi per sons oi 
equestrian rank (see equites), they belonged to the 
well-to-do group of the society.—See lex aubelia 

IUDICIAUA, TUBUS. 

Lengle. RE 6A, 2432; Treves, OCD; H01, AmJPhilol 67 

(1946) 61. 

Tribuni celerum. See celeres. 

Tribuni d vi tatis. Military commanders and high oi- 
ficials oi the dvil administration in larger dties in 
the later Empire f parti cularlv in Egypt). 

Lende. RE 6A. 2435. 

Tribuni classis. Commanders oi navy units, probably 
of a lower rank than the praefectus classis. 

Lengle, RE 6A, 2436. 

Tribuni cohortis. Military com m anders oi cohortes 
praetoriae, subordinate to the praefectus praetorio. 
Later the title was given to spedfic (voluntary) units ’ 
oi the militarv forces in the field. 

Lengle, RE 6A, 2436. 

Tribuni laticlavii. Among ali military tribune s who 
normally were of equestrian rank, they ranked high- 
est since they belonged to the senatorial dass. 

Tribuni militum. The highest officers in the legions, 
normally of equestrian rank (see tubum laticla¬ 


vii). There were six tribuni militum in a legion; 
one oi them assumed in times of war the command 
of the whole legion In peace time thdr activity was 
manifold, as deseri bed by the jurist Macer, in his 
work “On military matters” (de re militari ) : “to 
hold the soldiers in the camps, to make them exerdse 
for training. to keep the keys oi the gates, to make 
sometimes the rounds oi the watch, to supervise the 
distribution oi the food, to examine the grain, to 
restrain frauds attempted by the furnishers of food, 
to punish offenses, to be frequenti;* present in the 
headquarters, to hear the complaints of the legion- 
naires. to inspect their healthy conditions.” etc. (D. 
49.16.12-2). Under the Prinapate the title tribuni 
militum was conferred on commanders of other units 
of a more or less military character and on offidals 
ot the imperial administration.—See lex licinia 
cassia. 

Lkbenam. RE 6. 1639; Parker. OCD. 

Tribuni militum consulari potestate. Military trib- 
unes with consular power. The tribuni militum con¬ 
sulari potestate were created first in 444 b.c. in the 
place oi consuis. Thdr number varied from three 
to six, and the;* were appointed as extraordinary 
magistrates by a decree of the senate. They disap- 
peared as a consrimtional insutution in 367 B.c. when 
the praetorship was established. 

Lengle. RE 6A, 2446; Beraardi, RmdLomb 79 (1945-46) 

3. 

Tribuni numerorum. See numerus. 

Tribuni plebis. Plebeian tribunes. The office was 
created in 494 b.c. after the first secession of the 
plebeians to the Sacred Mount ( Mons Sacer). The 
tribuni plebis were originali;* not magistrates of the 
state but offidals of the plebeian order (see plebs). 
Their number increased gradually from two to ten. 
The development ot the plebeian tribunate reflects the 
devdopment of the rights and sodal situation of the 
plebs. The primary function of the tribuni was the 
defense oi the plebeians against illegal acts and abuses 
of the patridan magistrates (ius auxilii, see auxi¬ 
lium. intercessio tubumcla). The house ot the 
tribuni had to be accessible even during the night ,* a 
tribunus could not be absent from Rome longer than 
one day. Originallv the tribunes were dected by the 
plebeian assembiies (see concilia plebis), later by 
comitia tributa. The office and the person oi a tri¬ 
bunus were sacro sana (see sacbosanctitas) ; one 
who violated the sacrosancti ty of a tribunus became an 
outlaw (see sacer, leges sacratae). For the right 
oi the tribunes to protest against the administrative 
acts and legislative proposais oi the magistrates (ius 
intercedendi), see intebcessio in PUBLIC law. A 
tribunus had the right to convoke a gathering oi the 
plebs (concilia plebis), to preside over h, and to 
make proposais of bilis to the plebeian assembly on 
which the plebs voted (see plebiscita ). The tribunes 
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obtained thc greatest success in the field of legis la- 
tion when they were admitted to the meedngs of the 
senate and were granted the right to make legislative 
proposals which after approval by the senate were 
transmitted to the comitia tributa for a vote. Later, 
the tribuni were authorized to convoke the senate and 
under the Lex Atinia (149 B.C.) they obtained a seat 
in the senate after their term of Service. Tribunes 
had itis coercendi (see coercitio) over persons who 
offended their dignity or opposed their orders. They 
could order the arrest of the wrongdoer which was 
made by the aediles plebis or the sutordinates of the 
tribuni, the viatores. In the field of jurisdicdon the 
tribunes assumed the competence of the former duo- 
viki PERDUELLIONIS in cases qualined as perduellio 
and decided upon offenses against their person. Gen- 
erallv they inflicted fines (multae), but they had the 
power to pronounce even the death penalty. The 
latter and higher fines (over 3020 sesterces). how- 
ever, had to be confirmed by the comitia centuriata 
or tributa (for fines). Only a plebeian could be a 
tribune (see transitio ad plebem). The tribuni 
had no imperium, but their legal posidon became in 
. the later Republic very similar to that of magistrates. 
The great importance of the plebeian tribunate is 
evidenced by the fact that Augustus based his sov- 
ereign power primarilv on tribunicia potestas, against 
which no ius intercedendi (either by tribunes or by 
magistrates) could be applied. Consequently. the 
tribunes lost much of their prestige although their ius 
intercedendi against the orders of magistrates. the 
ius auxilii , and some minor rights as well as their 
honorific privileges remained undiminished. Men- 
tion of tribuni plebis stili occurs in the fifth centurv, 
but only as an honorary title.—See moreover, ius 
ACENDI CUM PLEBE, LEX AURELIA. LEX CORNELIA (on 
tribunes), lex hortensia, lex publilia philonis. 

LEX POMPEIA LICINIA, LEX ICILIA, LEX PUBLILIA 
VOLERONIS. LEX VALERIA HORATIA. TRIBUNICIA 
POTESTAS. 

Lengle. RE 6A. 24S4 (Bibi.); Lecrivam. DS 5: Anon_ 
XDI 12, 2 Is.v. triounato) ; Momigliano. OCD: idem. Bull. 
Comm. arekeol. comunale di Roma, 59 (1932) 157; F. 
Stella-Maranea. II tribunalo delta plebe dalla Lex Hor~ 
lensia alia lex Cornelia (1901); B. Kubler. Privatreckt- 
licke Kompetem der Volkstribunen in der Kaiserseit 
(Fschr O. Hirsehfeld, 1903) ; E. Meyer, Kltrne Sekriften, 
1910, 351; E. Cocchia. Tribunato lia plebe (1917); E. 
Pais, Ricereke suila storia 3 (1918) 3 (on Fasti tribunicii), 
227; G. Niccolini, I tribuni e il processo capitale, Atti della 
Soc. Lmgnistica Ligure di Science e Lett. 3 (1924) ; idem, 
Historia 3 (1929) 181; idem, I fasti dei trib. della plebe, 
1934; H. Siber Die plebeischen Magistratum bis sur lex 
Hortensia, 1936; Brecfat, ZSS 59 (1939 ) 271; G. De Sanc¬ 
tis. Miscellanea G. Mercati, 5 (1946): C. W. Westnip. In- 
troduction to early R. lam, 4, 1 (1950) 91; Siber, RE 21, 
169 

Tribuni scholarum. See scholae. 

Tribuni vigilum. See vigiles. 


(TRANS. AMER. NHL. SOC. 

Tribuni voluptatum. Police ofincers in the later Em- 
pire who had the supervision of public games and 
theatrical spectacles, and the control of public morals. 

Tribunicia potastas. The fullness of power conferred 
on plebeian tribunes. Caesar and Augustus had the 
title tribunicia potestate conferred on them in order 
to be inviolable (sacrosanctus). —See tribuni plebis. 
Mattingly. JRS 20 (1930) 78; Stradc. Klio, Neue Folge 
14 (1939); De Visscher. SDHI 5 (1939) 101 (= XouvtUes 
Etudes. 1949, 27); Gioffredi, SDHI 11 (1945) 37; M. 
Grant, From imperium to auctoritas, 1946, 446. 

Tribunicius. (Adj.) Connected with the office of a 
tribunus plebis. 

Tribunicius. (Noun.) A retired tribune.—See ad- 

LECTIO. 

Tribunus et notarius. See notarius. 

Tribus. A tribe. The original three tribes, Ramnes, 
Tiries. and Luceres (see ramnes) were ot ethnic 
character. The later division of the territory of Rome 
into tour tribus (ascribed to King Servius Tullius) 
was a local one and superseded the ethnic division. 
In 495 b.c., sixteen countrv tribus were added to 
the former urban ones and after 241 B.C. there were 
thirty-five tribus altogether. the original four ur¬ 
ban tribus (tribus urbanae) and thirty-one "rastic” 
(tribus rusticae) covering the whole country. In the 
tribus rusticae the landowners were concentrated. 
whereas the dty -tribus embraced (since 304 b.c.) the 
non-owners of land. The tribus rusticae became thus 
more disdnguished and the assignment to an urban 
tribus was implied in a tribu moveri (expulsion from 
a tribus rustica) through a nota censoria. Each 
Roman Citizen had to be registered in a tribus during 
the census. The registration gave him the right 
to vote in the popular assembly of the tribus (comitia 
tributa). The division in tribus served for calling 
to military Service and taxation within the tribus (tri- 
butim). The tribuni aerarii functioned as chair- 
men of the tribus. Their prindpal duty was to pay 
off the soldiers of the tribus (aes militare) and to 
collaborate in the assessment of the landed property 
for taxation purposes. In the later Republic the 
territorial basis for the enrollment into a tribus was 
not strictly observed. Under the Prindpate the tribus 
became an organization for relief of its poor members 
who were entitled to some help in grain and food 
from the state. See tesserae frumentariae. —See 

CURIAE M UN IdPIORUM. 

Kubitschek, RE 6A; Chapot, DS 5; Momigliano, OCD; 
O. Hirschfdd. Kleine Schriften (1913) 248; Niccolini. St 
Bonfante 2 (1930) 235; E. Taubler, SbHeid 1929/30. Heft 
4 ; Last, JRS 35 (1945) 30; Gintowt Eos 43 (1948/9) 198. 

Tribus municipiorum. See curiae municipiorum. 

Tributarius. (Noun.) A taxpayer. The term refers 
to pavers of taxes of any kind. Tributarius (adj.) 
= connected with. or pertinent to, the payment of 
TRIBUTUM. —See PRAEDIA TRIBUTARIA. 

A. Segri, Trad 5 (1947) 103. 
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Tribuam. By tribus, eg., voting tributim in the co¬ 
mitia tributa. —See tribus, lex valeria horatia. 

Tributio. (From tribuere.) Distribution ai an insol- 
vent commerdal peculium belonging to a slave or 
filius jamilias among its creditors (see actio tri¬ 
butoria). —See TRIBUTUM. 

Tributoria actio. See actio tributoria. 

Tributum. In eariier times an extraordinary charge 
in idnd imposed ( indicere ) on drizens, non-soldiers, 
in war time in order to secure equipment and nourish- 
ment ior the annv. After a victorious war the tri¬ 
butum was sotnetimes reimbursed to the payers if the 
booty and contribution taken from the enemy was 
large enough to cover the expenses of the war. Syn. 
tributio. Later, trioutum became a general term ior 
taxes; see the following items. For tributum in the 
provinces. see tributum soli, stipendium, praedia 
tributaria. —C. 10.16; 21. 

Schwahn. RE 7A: Lecrivain. DS 5: Schlossmann. Arch. 
fur latcmische Lexicograpkie 14 (1906) 25: Capessar» St 
su Goto (1945) 52: L. Cleriri, Economia t finanza dei Ro¬ 
mani, 1 (1945) 440: Van Oven, in Tractatus tributarii, of- 
fcrcd to P. J. A. Aerum, (Haarlem. 1949) 29. 

Tributum capitis. A tax imposed on the populati on 
ai certain provinces. The tax was no: uniionn. It 
was either a tax trom property other than land or a 
poli-tax leried as a capitatio plebeia (humana ) which 
was paid by certain groups of the population subju- 
gated.—See capitatio in die provinces. 

Schwahn. RE 7A, 68; E. H. Stevenson. Roman provincia! 
admimstration, 2nd ed. 1949, 151: Tenerikover. Jtntr. of 
Juristic Papyrology 4 (Warsaw, 1950) 195. 

Tributum soli. A land tax, the most importan: impost 
in the provinces paid either in kind or in money. It 
was based on a survey o: the land and an evaluation 
by experts. Originally there was no diiference be- 
tween stipendium and tributum ; under the Prinapate 
distincti on was made depending upon the drcum- 
stance whether the provinte was imperial or sena¬ 
toria!: tributum was paid in imperial provinces, sti¬ 
pendium in senatoria!.—See praedia stipendiaria, 
praedia tributaria. 

Schwahn. RE /A. 10; 62; 70; Adocl, XDI 12. 2. 

Tributum temerarium. A general extraordinary tax 
paid vohmtarily in times ot urgent necessity (emer- 
gencj*) by weU-to-do persons in order to save the 
scate irom finanriai calami ty. The money given was 
considered a loan to be repaid by the state when its 
nnandal situation would improve. The tributum 
temerarium was practiced onlv in the Republic. 
Scfawahn. RE 7 A, 58. 

Triginta dies. A period of thirty days. It was applied 
in both criminal and avilprocedure on various occa- 
sions. Its origin was perhaps in sacral law (annis- 
tice) from which it was by statute or custom trans- 
ferred into legal procedural practice.—See dies iusti, 

TEMPUS TUDICATI. LEX PINARIA. LEX CICEREIA. 

F. Klaneidam. Persoualexecutitm der Zwdlf Tafeln (1904) 
130; DuH, Fsckr Koschaker-l (1939) 27. 


Trinoctium. Three consecutive nights. Through a 
wiie’s intentional absence for three nights irom the 
common dwelling with her husband. the acquisiti on of 
manus (power) over her through usus was inter- 
rupted. The marriage conduded through cohabi- 
tation remained valid and could be continued when 
the wife returned to the common home.—See usur¬ 
pare. 

Levy-Brnhl, TR 14 (1936) 452 (=Nour. Etuies [1947] 
72); Wolff, TR 16 (1938) 145; Kaser, lura 1 (1950) 72. 

Trinundi num . See nundinae, promulgare, lex 
caecilia didia. Svn. trinum nundinum. 

Kroll, RE 17, 1471; Treves, OCD ; G. Rotandi, Leges 
publicae pop. Rom. (1912) 125. 

Tripertita. The title of the earliest Roman juristic 
treatise. written by the jtirist Sextus Aelius Peras 
Catus; see aelius. 

Tripertitum ius. See testamentum tripertitum. 

Triplicatio. See duplicatio, replicatio. 

Triptychum. Three wooden, wax covered, square 
tablets bound together like a booklet with six pages. 
Pages one and six were left blank, pages from two 
to five contained the text of the document ( scriptura 
interior on pages two and three was sealed by the 
witnesses on page four, scriptura exterior was wri tten 
on pages four and nve).—See tabulae, tabulae 

CERATAE, DIPTYCHUM. 

P. Kruger, Gesck. der Qucllctr* (1912) 267. 

Triticaria condictio. See condictio triticaria. 

Triumphator. A military co mm ander (an emperor or 
a high magistrate entering Rome under an imposing 
ceremonial (see triumphus) after a victorious war. 
As an honorihc title the term was applied to emperors 
in the later Empire. 

Triumphus. The solemn entrance of a military com- 
mander in Roroe arter a victorious war. Under die 
Republic it was only a dictator, a consul, or a praetor 
(magistrates with imperium ) who had the right to 
celebrate the victory of his troops (or the navy, 
triumphus navalis, maritimus) in this way, if they 
were stili in office (in magistratu) and a previous deti- 
sion of the senate gra mi ng the triumphus was passed 
beiore thej* returned to the city of Rome ( pome¬ 
rium ). Only a victory over the enemy obtained by 
bloodshed (at least nve thousand en emi es killed) gave 
the right to a triumphus, according to a lex Maria 
Porcia of 62 b.c., which fixed penalties for com- 
manders who gave false inf orma tion about the num- 
ber of en emi es killed in war. In the Empire, the 
triumphus was a prerogauve of the emperor. The 
triumphator had the right to certain spedal insignia 
(ornamenta triumphalia) such as a chariot richly 
omamented with gold. ivory, and laureis ( currus 
triumphalis), a toga PICTa ( vestis triumphalis), a 
laurei crown ( corona triumphalis) on his head, while 
another crown (made of gold) was held over his 
head by a public slave, etc. A lesser triumphus 
(minor triumphus), called ovatio, was also granted 
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by the senate in cases in which the militarv success 
did not justify a full triumph or when the campaign 
was of lesser importance.—See acclamatio. 

Ehlers, RE 7A; Bonsak. RE 18. 1122; Rohde, RE 18. 
1890 ( s.v. ovatio ); Cagnat, DS 5; Cuq, DS 3. 1155; G. 
Rotondi, Leges publicae populi Rom. (1912) 382. 

Triumvirale iudicium. In postdassical times three 
arbitrators chosen by the parties to settle a contro- 
versy between them. 

Triumviri. See tresviri. 

Triumviri rei publicae constituendae causa. See 

LEX TITIA. 

Tryphoninus, Claudius. A jurist of the first half of 
die third century, member of the coundl of the em- 
peror Septiniius Severus, a disciple of the famous 
jurist Cenridius Scaevola. He wrote notes (notae) 
to his teachers work and an extensive casuisdc col- 
lection, Disputationes (in 21 books).—See claudius. 
J5rs, RE 3, 2882; W. Kunkel, Herkunft und sosiale Stel - 
lung der rom. Jurist en, 1952, 231. 

Tubero, Quintus Aelius. A jurist of the second half 
of the last century of the Republic. He wrote on 
constituiional law (on the senate) and on the duties 
of a judge. Of another jurist of the same naxne. who 
was consul in 118 b.c.. very little is known. He was 
highlv praised bv Cicero. 

Klebs. RE 1. 535 (no. 155), 537 (no. 156); Grosso, ATor 
78 (1942/3) 180. 

Tuditanus, Caius Sempronius. Consul 129 b.c.. the 
first jurist who wrote on public law, author of a 
treatise on magistracies (at least in 15 books). 
Mutuer, RE 2A. 1441. 

Tueri. To deiend. to protect, to take care, to admin¬ 
ister carefully (one’s property, affairs). The term is 
frequendy applied to legad insdmtions and procedural 
remedies (acdons, excepdons, interdicts) by which a 
person could defend his rights and interests in court 
or be granted protection by the praetor; see tuitio 
praetoris. 

Tuitio praetoris. Protection, defense, granted by the 
praetor in spedfic cases in which, under ius civile, 
such a protection was not available. — See ipso IUre. 
MANUMISSIO PBAETOR1A, SERVITUTES PRAETORIAE, IUS 
HONORARIUM. 

S. Solani. Requisiti e modi di costitusione dellc serviti 
prediali (1947) 137. 

Tumultus. A riot, an uproar, a violent agitation (re- 
volt) of the people against public authorities (adver¬ 
sus rem publicam) when an intemal critical situation 
was threatening. In such drciunstances exceptional 
measures were take a, as, e.g., calli ng ali dtieens to 
anns and suspension of exemptions froffl military 
Service. The state of tumultus was publidy pro- 
claimed by the senate. With regard to contractual 
obligations the impossibility of thdr fulfillment caused 
by aeddents during a tumultus were considered a vis 
maior. —See iusnnuM, senatusconsultum ulti¬ 
mum, DEPOSITUM MISERABILE, TURBA, SEDITIO. 
Sachers, RE 7A, 1345. 


Tunc enim (or-autem, ete nim, certe, deinde). Oc- 
curs in interpolated texts, in particular when the 
locutions follow a negative conditional phrase (nisi 
. . .) and senre to define predsely the exceptional 
case (tunc — in that case). The locutions, however, 
are not an absolutely reliable criterion of interpolation, 
as often has been assumed. 

E. Albertario, Fil 36 (1911) 801; Berger, KrVj 14 (1912) 

419; Guarneri-Citati, Indic? 1927, s.zv. enim, tunc. 

Turba. A riot, a turmoil. Robbery committed during 
a riot in which tnany persons ("not three or four.” 
D. 47.8.4.3) were engaged was more severely pun- 
ished than a simple rapina. Turba also refers to a 
multitude of persons whom a man gathered in order 
to enter with violence another's house for the purpose 
of plundering. If the accomplices were armed (turba 
cum telis), the culprit was punished by death.—D. 
47.8.—See tumultus. 

Esmein, Mei Girard 1 (1912) 458. 

Turbatio. A tumultuous disturbance of public order 
and peace.—See turba. 

Turbatio sanguinis. See luctus. 

Turma. A small cavalry unit, normally of thirty caval- 
rymen, one-tenth of all horsemen attached to a legion. 
See EQUITES LEGIONIS. Commander of a turma was 
the decurio commanding the first decuria ( = ten cav- 
alrymen) of the turma. The decuria was the smallest 
cavalry unit. In the Empire a larger unit was the 
ala which consisted of sixteen or more turmae. 

Lammert, RE 7A; Cagnat. DS 5. 

Turmarii. Imperial officers in the later Empire con- 
cerned with the enlistment of recruits for the cavalry. 

Turpis. See condicio turpis, condictio ob turpem 

CAUSAM, ACTIONES FAMOSAE, RES TURPIS, and the 
following items. 

Turpis persona. A person whose occupation or con- 
duct was disreputable. Among personae turpes were 
actors (see scaenicus), gladiators (see harenarii), 
prostitutes (see meretrix), owners of houses of 
lewdness (see lena, leno). A turpis persona was 
exduded from guardianship and could not contest a 
testament through querela inofficiosi testamenti. 
—See turpitudo. 

Sachers, RE 7A. 1435. 

Turpis stipulatio. A stipulatio under which a person 
assum ed an obligation to commit a crime. The 
promise was null. Stipulatio ex turpi causa — a 
stipulatio in which the ground of the promise was 
immoral although the object was not (eg., a promise 
made to prevent a crime intended by another). In 
such a case the promisor when sued for payment, could 
oppose the exceptio doli ; on the other hand the magis- 
trate could refuse the plaintiff the actio (denegatio 
actionis) against the promisor. —See condictio ob 
TURPEM CAUSAM. 

Siber, St Boniante 4 (1930) 105. 

Turpitudo. The quality of a person to be of bad 
repute (turpis persona) because of his profession. 
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immoral or impropcr conduct. Sueh persons urere 
condenmed by public opinion and branded iactually 
with infamy although legally they were not infamous 
(infamii). In the literatore diis kind of i nf a my is 
called infamia facti, to be distingtusbed fram infamia 
iuris, i.e., infamy infiicted by law.—See imuu, 
EXISTIMATIO, TURPIS PERSONA, ACTIONES FAMOSAE, 
NOTA CENSORIA. IGNOMINIA. 

Saeherj. RE 7 A 

Tu s c ian n s . A jurist of the second century after Christ, 
su ccess or of Iavolenus in the leadership of the Sabi- 
nian school (see sabixiaki). No e xcer pt of his 
works is known. 

Berfer, RE 7A. 1462; Guarino. AnCat 1 (1947) 331; 

Knnltri. Hrrkm.fi und saztalt Stellmg der rom. Jwriste», 

1952, 153. 

Tutela. See tutela impubeeum, the p rima ry type of 
guardianship. 

Tutela agnatorum. See tutela legitima agnato- 
eum. 

Tutela dativa. See tutela testamektaeia, tutoe 
dativus. 

Tutela fiduciaria. Fidudary guardianship. One in- 
stance of tutela fiduciaria occurs in connecdon with 
the coemptio fiduciae causa. Another instance 
was connected with emancipatio, when the person 
who pnrchased a son from his father for the third 
time did not remancipate him to the father but manu- 
mitted him himselt (manumissor extraneus) ; this 
gave the manumitter fidudary guardianship over the 
emandpated.—InsL 1.19. 

Sachers, RE 7A, 1595; W. W. Buddaod, Textbook‘ (1932) 

147. 

Tutela impube rum. Guardianship over persons sui 
iuris (not under paterna! power) who were below the 
age of puberty (see impubes). The dennition of 
tutela, given by the Republican jurist Servius Sul- 
pidus Rufus (and quoted by Justinian in his Inst. 
1.13.1), runs: "a right and power over a free person, 
granted and allowed under ius civile, to prptect him 
who. because of his age, is not able to defend him¬ 
selt” (D. 26.1.1. pr.). The guardian (tutor = tuitor) 
bad to protect the person and the property of the 
ward (pupillus) and his funaions are qualified as a 
power (potestas) although it was not so extensive 
as die paterna! power (patria potestas). “A tutor 
does not only administer the property of the ward 
(res pupilli) but he also has to take care of his mora! 
behavior” (mores, D. 26J. 12.3). Tutela is not only 
a right; it created on the part of the tutor duties for 
the fulfiUment of which he was responsible. Conse¬ 
quenti}- guardianship was considered a munus (a 
charge) ; under the later Prindpate it was designated 
as a munus publicum ( = a public Service) inasmuch 
as the protecti on of young people unable to manage 
thdr affairs was also in the public interest. The fur- 
ther development of the institution was dominated by 
the tendency to extend the liability of the guardians 


and to submit them more and more to the control of 
the public authorities. The original independence of 
the tutor in the administradon of the ward's affairs— 
he was then considered domini loco (taking the place 
of the owner)—was in the course of dme restricted 
in many ways, although, as a matter of prindple, he 
was authorized to manage all matters connected with 
the ward’s prope r ty (negotia pupilli gerere). Cer- 
tain acts of the tutor were prohibited, sudi as dona- 
dons t excepi small ones. usual in family events and 
in sodal reladons), transaedons in which the guardian 
himself was interested (in re propria), and what was 
most important, the alienadon and hypothecadon of 
the ward’s landed property; see oeatio severi. For 
specific purposes, however, when the interests of the 
ward required it. permission to alienate could be given 
by a magistrate. The principal functi on of the tutor 
was his cooperadon in legal acts performed by the 
ward himself who as a person sui iuris could, if he 
was beyond the age of infancy (infantia maior) val- 
idlv conclude but only with the authorization (ap- 
proval, auctoritas) of the guardian (see auctoei- 

TATEM INTEEPONEEE, AUCTORITAS TUT0EIS). The 

auctoritas was tmnecessary when the act conduded 
by the pupillus was exdusively to his advantage. In 
avii lawsuits the tutor was authorized to represent 
die ward but not without certain restricdons depend- 
ing either on the fonn of procedure (under the regime 
of legis actiones he could represent only an infans, 
under the formulary procedure there were no re¬ 
stricdons) or on the age of the impubes (e^., a 
mature impubes could sue his adversarv sine tutore 
auctore). The earliest form of the appointment of a 
tutor was the testamentaiy one (tutela testamentaria) 
which occurred when a father or the person who had 
paterna! power (patria potestas) over the impubes 
nommated a tutor in his testament (by which the 
impubes normally was insthuted as an heir, heres). 
In the absence of a testamentary appointment, the 
tutor was designated by the law (tutela legitima). 
There was also an appointment by a magistrate; see 
tutela dativa. For the requirements concerning 
the personal ability to be a guardian, see tutor. 
Originally not responsible at all, the guardian uras 
later made liable for damages caused by fraudulent 
(dolus, fraus) or negligent (culpa) administradon of 
the ward’s property. He could be removed under an 
accusadon to be suspect (see tutoe suspectus), sued 
by the actio (de) rationibus distrahendis in the case 
of fraud committed in the management of the guard¬ 
ianship, and by the actio tutelae (arbitrium tutelae) 
for rendering an account of what he had done for 
the ward, for the restitution of the ward’s property 
and for indemnifying the ward for losses which re- 
sulted from fraudulent and (later) negligent admin¬ 
istradon. The latter aedon was a bonae fidei actio 
and involved infamy to the guardian if he was con- 
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de mnc d. For security given by the guardian, see 
CAUTIO REM pupilli salvam fore. From the time 
of Constantine the ward had a general hypothec 
( hypotheca omnium bonorum ) on the guardian’s prop- 
erty. The guardian could seek a reimbursement of 
his expenses made in the interest of ward through 
actio tutelae contraria. —In Justinian’s codification the 
law of guardianship was thoroughly reformed. Al¬ 
tera tions of classical texta obscured many details in 
the development of the institution and in the field of 
the guardian’s duties and responsibilities. Moreover, 
the tendency towards equalization of the different 
types of tutela with respect to the forms of appoint- 
ments contributed considerably to the confusion of 
the picture.—InsL 1.13-15, 17-22. 24-26; D. 
262.1-10, 27.1-9; C. 528-68, 71-75; 9.10.—See 
moreover, excusatio, potioris nominatio, praetor 

TUTELARIS, ACTIO SUBSIDIARIA, INVENTARIUM, PERI¬ 
CULUM TUTELAE, ABDICATIO, IN IURE CESSIO TUTELAE, 
ACTIO RATIONIBUS DISTRAHENDIS, CONTUTORES, USU¬ 
RAE pupillares, and the foliowing items. 

Sachers, RE 7 A; Beaochet and Collinet DS 5; Solazri, 
NDI 12. 2; Berger, OCD 400 (s.v. guardianship); Renard. 
NRH (1901) 634; Peters, ZSS 32 (1911) 188; R. Tanben- 
schlag, Studien (1913); Solazad. Tutele e curat ele, RISC 
53 (1913) 263. 54 (1914) 17. 273; idem, RendLomb 49 
(1916) 638, 53 (1920) 121; idem, Istituti tutelari (1929); 
idem, StPav 6 (1921) 115; idem. St sulla tutela, Pubbl. 
Uniu. Modena 9 (1925), 13 (1926); E. Levy, Die Kon- 
kurretu der Aktiouen 1 (1918) 143; La Pira, BIDR 38 
(1929) 53; Vazny, ACDR Roma 2 (1935) 529; Lauria, 
St Riccobono 3 (1936) 283; Kubler, St Besta 1 (1939) 
75; V. Arangio-Ruiz, Rariora (1946) 149; Siber, ZSS 65 
(1947) 162; Levjr-Bnihl, St Solasti (1948) 318; Guarino, 
ibid. 31; Bioodi, Fsckr Sckuls 1 (1951) 52; Pror er a, 
Judicia contraria, MemTor Ser. II, 75 (1952) 45. 

Tutela legitima. Guardianship in which the choice 
of the guardian was fixed by law (lex). Under “law” 
the Twelve Tables are meant (see legitimus). If 
a testator failed to appoint a tutor to his son or de¬ 
scendant who was below the age of puberty ( impubes) 
and was to become sui iuris at the death of the tes¬ 
tator, the near est agnates, the same who succeeded 
ab intestato, had to be the guardians of the persons 
mentioned. If sudi relatives were lacking, the Twelve 
Tables called members of the testatori gens (gentiles) 
nearest in relationship. Justinian’s reform of the suc- 
cession on intestacy (Nov. 118) devolved guardian¬ 
ship to the cognates of the deceased.—Inst. 1.15; 17; 
18; D. 26.4; C. 520. 

Tutela legitima parentis. A father who emandpated 
his son (parens manumissor) before the latter became 
pubes was under the law (see legitimus) the guard¬ 
ian of the son.—InsL 1.18.—See parens manumis¬ 
sor, EMANCIPATIO. 

Tutela legitima patroni. A patron (and after his 
death his son) became guardian of his freedman 
whom he manumitted from slavery when the slave 
was below the age of puberty.—InsL 1.17. 


Tutela mulierum. Guardianship over women sui iuris, 
i.e., who were neither under paternal power (patria 
potestas) nor under that of her husband (manus). 
In the developed stage of the institution the prindpal 
function of the tutor mulieris was to give his authori- 
zation (auctoritas) to more important transactions 
or acts performed by the woman, such as manumis- 
sion of slaves, acceptance of an inheritance, making 
a testament, assuming an obligation, alienations, con- 
stitution of a dowry, and the like. The women’s 
weakness of sex (see infirmitas sexus), light- 
mindedness, and ignorance of business and court- 
affairs are given as grounds for their protection 
through tutelage. The appointment of a woman’s 
guardian was made in the same wav as the tutela 
impuberum: by testament of the person in whose 
power (paternal or marital) she was, by law (tutela 
legitima of the agnates and of members of the gens, 
gentiles, in earlier times) or by a magistrate (tutela 
dativa). The woman could enforce the auctoritas of 
the guardian in the case of an unjustified refusa! of 
approval by applying to a magistrate. The tutela 
mulierum was stili in force under Diodetian. In the 
Theodosian Code there is no mention thereof.—See 
COEMPTIO FIDUCIAE CAUSA, OPTIO TUTORIS, IUS LIBE¬ 
RORUM, VESTALES, TUTOR AD CERTAM REM, LEX 
CLAUDIA DE TUTELA MULIERUM, USUCAPIO EX RUTI¬ 
LIANA CONSTITUTIONE. 

Sachers, RE 7A, 1588; Solazri, Atg 2 (1921) 155. 

Tutela testamentaria. Appointment of a tutor by a 
testator in his last will for his son or a descendant 
in his paternal power below the age of puberty who 
at his death would become sui iuris (independent 
of paternal power). If there was no guardian ap- 
pointed by testament or if the appointed guardian 
was excused, legitimate guardianship (tutela legitima ) 
entered into accounL The appointment had to be 
made by name (nominatim). Guardians appointed 
by testament were treated by legislation with favorable 
regard as deservi ng particular confidence inasmuch 
as they had been selected by the testator.—InsL 1.14; 
D. 262; C. 528.—See cautio rem pupilli salvam 

FORE, CONFIRMARE TUTOREM, TUTOR DATIVUS. 

Tutelaris (tutelarius). See praetor tutelarius. 

Schneider, RE 7A, 1608. 

Tutor. A guardian. Only Roman dtizens could be 
guardians (some exceptioni were admitted in favor 
of Larins, see latini). Minori ty was a ground for 
exemption from assuming a guardianship; Justinian 
set the age of twenty-five as the minimum age for 
tutors. Persons with physical defecte (dumbness, 
deafness) were excluded whereas mental defects were 
only a ground for excuse. Soldiers could not be 
appointed as guardians. Women were not admitted 
to guardianship, since it was considered a man’s work 
(munus masculorum, munus virile). From a.d. 390 
grandmothers and mothers were permitted to assume 



VQL. «3, PT. 2, 1953] 


ENCYCLOPEDIC DICTIOKARY OF ROMAX LAW 


749 


the tutorship of their grandchildren or children if they 
were widows and solemnly dedared not to marry 
again. and if there was no testamentary or legidmate 
tutor (C. 5J52).—For the rights and duties oi a 
tutor, see tutela.— D. 26.5; C. 534; 35.—See nomi¬ 
natio potioris. 

Sclaxxi, RISC 64 (1920) 2; Frena, StCagl 22 (1934). 

Tutor ad augmentum datus. An additional guardian 
appointed to assist the primary guardian when the 
ward's property substantiali) increased (e.g., through 
an inheritance). 

Tutor ad certam rem. A guardian could not be ap¬ 
pointed ior one spedfic affair. An exception was the 
tutor praetorius, appointed for a woman under guard- 
ianship, for the constitution oi dowry if the guardian 
under law (tutor legitimus ) was unable to exercise 
his functi ons. In the case of larger estates consist- 
ing oi distant properties the appointment oi a tutor 
ior certain locally deiimited affairs was admissible; 
see TUTOR AD AUGMENTUM DATUS, TUTOR ADIUNCTUS. 

Tutor adiunctus. An additional tutor appointed bv a 
magistrate when the prindpal tutor was temporarily 
unable to iulnll his duties (e.g., he becaxne a prisoner 
oi war).—C. 5.36. 

Sacbers. RE 7A, 1324. 

Tutor Atilianus. See lex atilia. 

Tutor cessans. One oi two or more guardians (see 
CONTUTORES ) who did not participate in the manage- 
ment of the ward‘s affairs at alL Originallv he was 
no: liable but later he could be compelled by the prae¬ 
tor to iulnll his duties. and from the time of Marcus 
Aurelius he could be sued by an actio tuteiac utilis 
ior damages if he did not excuse himself within fifty 
davs.—See tutor gerens. 

Sacbers. RE 7A. 1577; Sola», RISC 54 (1914) 35. 

Tutor cessicius. See in iure cessio t u t el ae. 

Tutor dativus (datus). A guardian appointed by a 
magistrate: in Rome by the praetor urbanus (see 
lex atilia). in the provinces by the govemor under 
the Lex Iulia et Titia. Under the Prindpate consuis 
and praetors appointed guardians. and from the time 
of Marcus Aurelius a special praetor was concerned 
with tuielary matters; see praetor tutelarius. The 
term tutor dativus refers sometimes to a tutor ap¬ 
pointed in a testament.—D. 26.5; C. 5.47. 

Sacbers. RE 7A. 1512: Solaxxl RISC 54 (1914) 17. 273. 

Tutor ex lege Iulia et Titia. See lex iulia et titia. 
—Inst. 1.20. 

Tutor falsus. See falsus tutor, pro tutore gerere, 

ACTIO PROTUTELAE. 

Tutor fiduciarius. See tutela fiduciaria. 

Tutor gerens. .A guardian who factually administered 
the ward’s property (gerere), alone or together with 
another tutor (see contutores) and periormed acts 
connected with the guardianship as a whole (admin¬ 
istratio tutelae). Ant. tutor cessans. —D. 26.7. 

Sacbers. RE 7 A, 1523; Solazxi, RISG 54 (1914) 35. 


Tutor honorarius (honoris causa datus). An hon- 
orary tutor. He was free from any responsibility 
since he acrually did not participate in the manage- 
ment of the ward’s affairs. 

Sacbers. RE 7A, 1522, 1578; Lery, ZSS 37 (1916) 7L 

Tutor in litem. A tutor espedally appointed for the 
defense oi the wards inter est in a trial against his 
guardian. In Justinian’s law a curator accomplished 
such a task.—See tutor praetorius. —C. 5.44. 

Tutor legitimus. See tutela legitima. 

Tutor mulieris. See tutela mulierum. 

Tutor notitiae causa datus. A guardian appointed in 
a testament, in addition to the principal guardian, who 
had to assist and instruet the latter (ad instruendos 
contutores) in the administradon oi the ward’s af¬ 
fairs. Normally he was the testator‘s freedman who 
was acquainted with the ward's affairs. 

Sacbers, RE 7 A, 1552; Levy, ZSS 37 (1916) 49. 

Tutor optivus. See optio tutoris. 

Tutor praetorius. In the case of a controversy be- 
tween the guardian and the ward during the guardian- 
ship the praetor appointed a special tutor w’ho pro- 
tected the ward‘s interests in the trial. Under Jus¬ 
tiniani law a curator was appointed ior this purpose. 
—See TUTOR IN LITEM. 

Peters, ZSS 32 (1911) 221. 

Tutor suspectus. A person who ior various reasons 
(primarily oi moral or nnancial nature) was not suit- 
able ior a specinc guardianship. A guardian could 
be considered suspectus not onlv beiore he started the 
administradon oi the ward‘s property, but also when 
he later periormed an aa or conduded a transaedon 
from which by his fraud or negligence a considerable 
loss resulted ior the ward. or when through his in- 
excusable absence he proved that he did not care ior 
the ward’s interes:. There were also other cases 
which rendered the tutor suspect. among them his 
open enmity against the pupillus and his family or his 
moral conduc: (mores) which clearly indicated that 
he did not deserve confidence. A tutor suspectus 
could be denounced to the tutelary authority (postu¬ 
lare. accusare tutorem suspectum) by any .one, but 
not by the ward himself; when the allegadons oi the 
accuser proved true in a special proceeding (de sus¬ 
pecto tutore cognoscere), he could be removed (re¬ 
movere, remotio) from the guardianship. The re¬ 
moved tutor was branded with infamy onlv when his 
aedons were fraudulenL The accusatio suspecti tu¬ 
toris (called also crimen suspecti tutoris) known al- 
ready in the Twelve Tables, was in postdassical law 
extended to curators.—Inst. 126; D. 26.10; C. 5.43. 
Sacbers. RE 7 A, 1556; Solazxi. La minore eti (1912) 259; 
R. Taubenschlag. Vormundschaftliche Studien (1913) 27; 
Berger. ZSS 35 (1914) 39; Solazxi BIDR 28 (1915) 131; 
idem, lstituti tutelari (1929) 207; R. Laprat. Crimen sus¬ 
pecti tutoris (1926): Kaden, ZSS 48 (1928) 699; Car- 
dasda. RHD 28 (1950) 312. 
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Tutor temporarius. A guardian temporarily appointed 
when the tutor testamentarius or legitimus was absent 
(e.g., in the interest ot the state) or temporarily un- 
able to fulfill his duties (e.g., because of sickness). 
Sachers. RE 7A, 1S21. 

Tutore auctore. Reiers to acts ot the ward which 
could be periormed only with the authorizadon of his 
guardian; see auctoritas tutoris, tutela, tutela 

MULIERUM. 

Tutorio nomine agere. To act in court as a guardian 
in the interest of the ward. 

Tutrix. A woman appointed as guardian. In classical 
law women were excluded trom guardianship. Ex- 
cepdons were introduced in postciassicai law.—C. 
327 .—See tutor. 

U 

U.R. Abbreviarion for uti rogas. See A. 

Ugo (Ugolino dei Presbiteri). A glossator of the 
first half of the twelfth centurv. 

Kuttner, NDl 12, 2, 680. 

Ulpianus. Domitius. A jurist whose works were ex- 
cerpted in a large measure by the compilers of the 
Digest; nearly one-third thereof originates from 
Ulpians pen. He was bom in Tyre (Phoenicia). 
He held various high imperial mees, was prefect 
of the praetorians trom a.d. 222. and died in 228. 
assassinated by his subordinates. Contemporary with 
Paul (see paulus) and like Paul a very productive 
author, he had a perfeci knowledge of the juristic 
literature; opinions of other jurists are amply quoted 
by him, but no quotation irom Paul occurs in his 
works. He was an elegant writer, more of a compiler 
than an original thinker, but far from being a slavish 
copyisc He wrote manv treadses. monographs (some 
of which are quite extensive) on topies, such as par- 
dcular statutes, public law, imperial offices (e.g.. 
proconsuls, consuis, praefectus urbi, praetor tutela¬ 
rius) , on procedural problems, etc. In addition, ele- 
mentary works ( Institutiones) and collections of legal 
rules (regulae), definitions (see definitiones) and 
opinions (see opiniones) are among his wrirings. 
Two collections of Regulae appear under the name of 
Ulpian. one (in 7 books) represented in the Digest 
by a few texts only, and another, Liber singularis 
Regularum, preserved in a manuscript under the 
title “Selections from Ulpian’s works”; see tituli 
ex corpore ulpiani. On Ulpian’s Notes to the 
wridngs of Papinian, whose younger contemporary he 
was, see notae. Ulpian ’s Standard works were a 
commentary on the praetorian Edict (Libri ad edic¬ 
tum. in 81 books) and an incomplete treatise on the 
ius civile (Libri ad Sabinum, in 51 books). 

Jors, RE 5, 1435 (no. 88); Berger, OCD-, Ores tino, NDl 
1Z 2; Pernice. Ulpian ab Sckriftstetter, SbBtrl (1885) 
443; H. Fhtmg, Alter uni Folgt der Sckrrften rom. Juris- 
ter? (1908) 99; F. Schulz, Sabinusfragmente m Ulpians 
Sabmuskommentar (1906); H. Kruger, St Bonfante 2 


(1930) 303: Bucldand. LQR 38 (1922) 38; 53 (1937) 508; 
Volterra. SDHI 3 (1937) 158; F. De Zulueti. St Besta 1 
(1939) 137; Schuk. History of R. legal Science (1946) 
possim; Solizzi. AG 133 (1948) 3 (on Libri Disputa¬ 
tionum) ; Wolff, Zur Cberlicfcmngsgesck. L'lp. Libri ad 
Sab., Fsckr Sckulc 2 (1951) 145; W. Kunkel. Herkunft 
und sociale Stellung der rom. Jurist en. 195Z 245. 

Ultimum supplicium. The death penalty. Svn. sum¬ 
mum supplicium. 

Ultimus. See dispositio ultima, voluntas ultima. 

Ultro. Voluntarilv, spontaneouslv, i.e., without any 
obligadon, authorizadon or mandate. The term is 
applied to acts accomplished for another by a nego¬ 
tiorum gestor. 

Ultro citroque. Redprocal, on both sides. The ex- 
pression is used of reciprocal obligations arising trom 
a bilateral agreement and of the pertinent actions 
which are available to each party against the other. 

Ultro tributa. Public works (constructions and build- 
ings) assigned at a public auction to contractors who 
offered to build them at the lowest price.—See red- 
EMPTORES. OPERA PUBLICA. 

Kubler, Gesch. des rom. Reckts (1925 ) 92: idem. RE 4A. 
484; Mommsen. Staatsreckt Z 1* (1887) 43Z 443. 

Uncia. One-tweifth of an as. Hence the twelfth pare 
of a whole. in particular of an inheritance. Heres 
unciarius or Iteres ex unda — an heir whose share 
in the inheritance was one-twelith. 

Bibelon, DS 5. 590. 

Unciae usurae. One-twelith of usurae centesimae 
(= 12 per cent), i.e.. one per cent per annum. 

Unciarium fenus. See fenus unciarium. 

Unciarius heres. See uncia. 

Unde cognati (legitimi, liberti, vir et uxor). The 
sections of the praetorian Edict which fixed the four 
groups of successors under praetorian law (see bono¬ 
rum possessio intestati). —D. 38.6-8; C. 6.14; 
15; 18. 

Unde vi. Three interdicts against dispossession 
through violence were proposed under this title in 
the praetorian Edict; see interdictum de vi. —D. 
43.16; C. 8.4. 

Berger, RE 9, 1677. 

Universaliter venire. To be sold at a lump sum. 

Universi cives. See populus romanus. 

Universitas. A unior, oi per sons or a complex of 
things, treated as a unit (a whole). As far as a 
universitas of persons is concemed. the term is applied 
by the jurists in the field oi both public (persons 
assodated in a communitv, civitas, munidpia, col¬ 
legia of a public character) and private law (private 
collegia, sodetates). Universitas of persons is dis- 
tinguished from its members (singuli). As a uni¬ 
versitas of things are treated things which economi- 
cally (e.g., a herd = grex, a building = universitas 
aedificii, aedium) or socially are considered a whole. 
In the last instance universitas comprises the complex 
of things and rights connected with an individual, such 
as an inheritance (hereditas, universitas bonorum ), 
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or m a more restricted sense, a peculium , a dowry. 
In this sense universitas is opposed to singulae res. 
singule corpora which refer to the individua! things 
embraced by the term universitas as a whole. In 
later imperial constitutions universitas occurs in con- 
nections such as fideicommissum universitatis, donatio 
universitatis. The term universitas has been suspected 
as non-dassical for various (not alwavs convindng) 
reasons.—D. 3.4; 38.3; 403.—See actor universi¬ 
tatis, INTERDICTA DE UNIVERSITATE, RES HEREDI¬ 
TARIAE. PIAE CAUSAE. 

Cnq. DS 5; Bortolucd, KD1 12. 2; Guarneri-Chati, Indice 1 
(1927) 88. St Riccobono 1 (1936) 742, Fschr Kosckaker 1 
(1939) 135 (for interpolationi); F. Milone, Le universi¬ 
tates rerum (1894); C. Longo. St Fadda 1 (1906) 123; 
Boniante. Ser giuridici 1 (1926) 2S0, 277; Bortolucd. 
BIDR 42 (1934) 150. 43 (1935) 128; Schnorr v. Carols- 
ield, Ziir Geseh. der iuristiscken Person 1 (1933 ) 59; Al- 
bertario. St 3 (1937) 323, 4 (1946) 65; P. W. Duff, 
Personality in R. private law (1938 ) 35; Carcaterra. Rend- 
Lomb 73 (1939-40) 701; B. Bicrndi. Istituti fondamentali 
di dir. ereditario 1 (1946) 42; V. Olivecrona. Three es- 
says tu R. laxe. 1949, 5; Volterra, CambU 10 (1949 ) 202. 

Universitas agrorum. All plots ot land within the 
limits ot one dty (civitas). They are the territory 
(territorium) of the civitas (D. 50.16.239.8). 

Universitas facti—Universitas iuris. These non- 
Roman terms were coined in the literature to dis- 
tinguish a group of things which though physically 
separated are treated as a whole. their single com- 
ponents not bdng taken in consideratiori, universitas 
facti (e.g.. a library, a collection of pictures). from a 
group o i persons or things which as a whole has a 
legal existence. distinet trom tha: of its members or 
parts (universitas iuris). 

Universitas hominum. A rather vague term indicat- 
ing a larger group of persons organized along social 
lines. 

Universitas Iudaeorum. Occurs only in a rescript of 
the emperor Caracalla (C. 1.9.1) in connection with 
a legacy bequeathed to it. The emperor declared the 
legacv not suable. In the case in question the term 
was used by a testatrix with reference to the Jews 
living in Antioch, and evidently not as a legal tech- 
nical term, but in the meaning universi ludaci. 
Schnorr t. Carolsield, Zur Gesch. der Juristisehcr. Person 
1 (1933) 69. 

Universitas iuris. See universitas facti. 

Bortolucd. NDl 12,2. 

Universum ius. See successio in universum IUS, 

HEREDITAS, UNIVERSITAS. 

Univira (univiria). A woman who after the death of 
her husband remained unmarried. Women twice 
married were sodally less esteemed. Augustus’ legis- 
lation (lex iulia de maritandis ordinibus), how- 
ever, compelled widows and divorced women to marry 
a second time by inflicting on them considerable 
material disadvantages.—See luctus, secundae 
nuptiae. 

Frey, Rteherehes de Science religieuse 20 (1930) 48. 


Unus casus. A unique case. Contrary to the basic 
rule conceming the rei vindicatio in one case only 
(unus casus) —according to Justinian’s Institutes. 
4.62.—a plaintiff could sue his adversary although 
he himself had possession of the thing vindicated. 
The case has remained unknown despite the various 
attempts on the part of scholars to find it in the 
Digest where it should be tound according to Jus¬ 
tiniani assertion. 

R. Henle, U. c. (1913) ; Berger, GrZ 42 (1916) 725; Scia- 
loja. St SimonceUi (1917) 511 (= St 2 [1934] 273); Nico- 
lau. RHD 13 (1934) 397, 14 (1935) 184. 

Unus iudex. See iudex unus, i udi au m legitimum. 

Unus testis. See testimonium unius. 

Urbana familia. See familia rustica. 

Urbana (urbicaria) praefectura. Praefectura urbis, 
see praefectus urbi. 

Urbanus. See praedia urbana, sedes, praetor, villa. 

Urbicarius. Connected with. or pertinent to, the capi¬ 
tal (Rome. and later Constantinople). The adjective 
occurs only in imperial constitutions. 

Urbicum edictum. The edict of the praetor urbanus. 
—See edictum praetoris. 

Urbicus. Refers only to Rome (see urbs) ; the term 
does not occur in Justiniani Code. 

Urbs. In the Digest this refers to Rome, in later im¬ 
perial constitutions to Constantinople. Distinction is 
made between urbs = the dty surrounded by walls, 
and Roma as a topographical concept: it is the com¬ 
plex oi buildings (continentia aedificia) regardless of 
the walls (muri, D. 50.162 pr.; 87).—See regiones 

URBIS, MURUS. CONTINENTIA, VICARIUS IN URBE, 
VICARIUS URBIS. 

Urbs Constantinopolitana. See constantinopoli- 

TANA URBS. 

Urere. To bura. —See cadaver. 

Urgere (urguere). To press, to urge. The term is 
very rare in the Digest. but frequent in imperial 
constitutions, particularly in those of Diodetian. It 
is used in the sense oi suing an adversary (debtor) 
in court in order to obtain sadstaedon. 

Urseius Ferox. A jurist of the late first century after 
Christ. He is primarilv known through a commen¬ 
tar)- by Julian (Ad Urseium Ferocem, in four books); 
the title oi Urseius’ work itself—apparently ot a 
casuisdc nature—is unknown. 

Ferrari. Opere 2 (1929) 305; Baviera, Scr giur. 1 (1909) 
99; Guarino. Salvius Julianus (1946) 48. 

Usitatum (usitatius, usitatissimum) est. It is usual, 
customary, it is generally held. The adjective is used 
of both legal customs and common juristic opinions. 

Ustrina (ustrinum). A place for burning the dead. 
The establishment of such places was subject to 
various restrictions (not within the boundaries of a 
dty). With regard to Rome. according to Augustus’ 
order, they had to be located at least two thousand 
steps beyond the dty. 
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Usuarius. (Adj.) A thing ( res usuaria) or a slave 
(servus usuarius) oi whom a person other than the 
owner had the right of usus. 

Usuarius. (Noun.) A person who has the right oi 
usus on anotheris thing or slave. 

Usucapere (usu capere). To acquire ownership over 
anotheris thing through usucapio. —See the follow- 
ing items. 

Usucapio. Acquisition of ownership of a thing be- 
longing to another through possession of it (possessio) 
for a period fixed by law. Further requirements of 
usucapio under ius civile were (a) bona fides (good 
faith), i.e., the possessoris honest belief that he ac- 
quired the thing from the owner (while, in fact, he 
acquired it from a non-owner, a non domino), and 
through a transaction which legaliy was suitable for 
the transier oi ownership (while, in fact, it was not, 
if, e.g., the thing which was a res mancipi was con- 
veyed by traditio). Good faith was required on the 
part of the possessor only at the beginning of his 
possession. If he lost later his good faith by getting 
knowledge of the true situation, the completion oi 
the usucapio was not impaired; (b) a just cause 
(iusta causa, also called iustus titulus) ; see PRO in 
connection with possession. Such a just cause was 
either an act of liberality (donatio) of the owner or 
an agreement with him (a purchase) which would 
justiiy the acquisition of ownership ii there were not 
a defect in the transaction itself (e.g., traditio of a 
res mancipi instead of mancipatio) or in the person 
oi the transferor (a non-owner). An erroneous 
belief of the usucaptor that there was a just cause 
(e.g., a valid sale or donation) did not suffice for 
usucapio. Possession of the usucaptor had to be con- 
dnuous and uninterrupted. If he lost possession 
during the period required for usucapio (according 
to the Twelve Tables two years for immovables, one 
year for other things) the previous time during 
which he possessed under conditions sufficient for 
usucapio did not count any longer. Usucapio was 
accessible only to Roman dtiiens and on things on 
which Quiritary ownership was admissible. Things 
belonging to the fise and res publicae were exclbded 
irom usucaption. For provindal land and the later 
development, see praescriptio longi temporis. In 
Justiniani law the term usucapio reiers only to usu¬ 
caption of movables for which possession for three 
years was required. Exduded from usucapio were 
stolen things (res furtivae, see lex atinia) and 
things taken by violence (res vi possessae, see lex 
iuli a et titia) even when possessed by a person 
who acquired them bona fide from the wrongdoers. 
—D. 41j; Inst. 2.6; C. 7.30; 31.—See possessio, 

MANCIPATIO, ACTIO AUCTORITATIS, INTERPELLATIO, EX¬ 
PLERE, ACCESSIO POSSESSIONIS, SUCCESSIO IN POSSES¬ 
SIONEM, BONA FIDES, MALA FIDES, USURPATIO, ACTIO 


PUBLICIANA, PRAESCRIPTIO LONGI TEMPORIS, and the 
subsequent items. 

Cuq, DSJ; Bortolucd, NDI 12. 2; Zanzucchi. AC 72 
(1904) 1//; see Galgano, l limiti subbiettivi dtlVantica 
usucapio (1913); Suman, RISC S9 (1917) 225; Boniante, 
Scr. giur. 2 (1926) 469-758; Collinet, Mei Founiier (1929) 
71; Voci. St Ratti (1934) 367; idem. SDHl 15 (1949) 
159; idem, St Camelutti 4 (1950) 155; J. Faure, lusta 
causa et bonne foi (Lausanne, 1936) ; M. Kaser, Eigentum 
tlnd Besit: (1943 ) 293; Meyers, Scr Ferrini 4 (L‘niv. 
Sacro Cuore, Milan, 1949) 203. 

Usucapio ex Rutiliana constitutione. If a man bought 
a res mancipi from a woman who aned without the 
auctoritas of her guardian (see tutela mulierum), 
he did not acquire ownership, but he could usucapt 
the thing. The woman could. however. interrupt the 
usucapio ii she paid back the buver the price.—See 

CONSTITUTIO. 

Usucapio libertatis. Reiers to landed property en- 
cumbered by a predial servitude. The owner of a 
land on which another had a servitude could free his 
land from the servitude if through a construction or 
a definite action he prevented the person entitled from 
exerdsing his right and the latter tolerated it ior a 
certain time (two years in classical law. ten or twenty 
under Justinian law), D. 41J.428.—See non usus. 
Grosso. Foro Italiano 62 (1937) part 4, 266; B. Biondi. 
Serviiu prediali (1946) 267. 

Usucapio pro derelicto. Usucaption of a thing aban- 
doned by a non-owner and possessed by the usucaptor 
pro derelicto (as if abandoned by the owner).—D. 
41.7.—See pro (in connection with possession). 

H. Kruger, Mnem. Pappulia (1934) 163; A. Cuenod. U. 
p. d. (These Lausanne, 1943). 

Usucapio pro donato. Usucaption oi a thing received 
as a gift irom a person who was not the owner oi it 
and possessed by the usucaptor pro donato (as if 
donated bv the owner).— D. 41.6; C. 727. 

Bonfante! Scr giur. 2 (1926) 563; Levet RHD 11 (1932) 
387, 12 (1933) 1. 

Usucapio pro dote. Usucaption of a thing which a 
husband received among the things constituted as a 
dowry and which was not owned by ihe person who 
constituted the dowry. This usucapio starts from the 
time oi the conclusion of the marriage.—D. 41.4; 
C. 728 .—See dos, pro (in connection with posses¬ 
sion). 

Boniante, Scr giuridici 2 (1926) 569. 

Usucapio pro emptore. Usucaption oi a thing by the 
buyer to whom it was sold and delivered and who, 
however, did not acquire ownership thereof because 
of a legal defect in the act of transfer or because the 
seller was not the owner. The possession of the thing 
by the buyer is pro emptore (as if the purchase were 
valid).—See D. 41.4; C. 726 .—See emptio, pro (in 
connection with possession). 

P. Boniante. Scr giuridici 2 (1926) 575. 

Usucapio pro herede. If a person possessed a thing 
which was a part of an inheritance and of which the 
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rieir did not yet obtain possession. he acquired owner- 
ship thereof by usucapio, called pro herede (= as if 
an heir). For this lrind of usucapio posses sion for 
a year sufficed even for immovables. Knowledge on 
the part of the usucaptor that the thing belonged to 
as heir, was not a hindrance since neither bona fides 
nor iusta causa were required. The reason for this 
uxxfair fonn oi acquisidon oi ownership on another’s 
thing—it was considered by the jurists " lucrativa” 
( = profitable, gTatuitous)—was, according to Gaius 
(InsL 2i5), that the audent Romans wanted inheri- 
tauces to be accepted by the heir as soon as possi- 
ble in order that the familiar religious rites (see 
sacra familiaria) be condnued soon aher the 
death of a head of a iamily, and that the creditors be 
sarisned without delay. Under Hadrian a senatus¬ 
consultum abolished the usucapio pro herede. —D. 
41.5; C. 729. —See heres, causa lucrativa. 

H. Kruger. ZSS 54 (1934) 80: Collinet, St Riccobono 4 
(1931) 131; Kamps, Arck. /Thistoirr du droit oriental 3 
(1948) 264; Biondi, Istituti fondamentali di dtr. rreditario 
2 (1948) 114; Albanese. AnPal 20 (1949) 276. 

Usucapio pro legato. A usucapio based on posses- 
sion of a thing, bequeathed in a valid'testamen: in 
the form of a legatum per vindicationem, of which, 
however. the iegatee could not acquire ownership 
because the testator had no ownership oi it. The 
possession of the usucaptor is pro legato (as if the 
iegacy were valid).—D. 41.8.—See legatum pes 
vindicationem, pro (in connection with possession). 
P. Boniante, Ser. giuridici 2 (1926) 611; Bammatc. R1DA 
1 (1948) 27. 

Usucapio pro soluto. Usucapuon of a thing which 
one received irom his debtor in repayment of a debt 
and of which the creditor did no: acquire ownership 
because of a legal defect in the transfer of the thing 
to him. 

P. Boniante, Ser giuridici 2 (1926) 555. 

Usucapio pro suo. Usucapio of a thing which one 
posses sed *’as his own” on the ground oi any just 
cause. The term pro suo is a genera! one and was 
applied whenever there was not a spedne titie indi- 
cated by an appropriate term (see the ioregoing 
iteras).—D. 41.10. 

P. Boniante. Ser giur. 2 (1926) 631; Albertario, Studi 2 
(1941) 185; H. H. Pflage Erwerb des Eigentums (1937) 
42. 

Usucapio se rvitu t i s. The acquisidon of a servitude 
(see servitus) through the exerdse (usus) oi the 
rights connected with it for a certain period oi dme. 
Usucapio servitutis was admitted in earlier law prob- 
ably only with regard to rusde servitudes. namely 
iter, actus, via, and aquaeductus; it was later forbid- 
den by the lex Scribonia. 

Aseoli. AG 38 (1887) 51, 198; B. Biondi, Lt serviti pre- 
diali (1946) 233. 

Usucapionem rescindere. See actio rescissoria. 

Usufructuarius. See ususfructus. 


Usurae. Interest generally paid penodically in money 
(or in iungibles) by the debtor to the creditor as 
long as the prindpal (sors, caput) was not repaid. 
Usurae are regarded to be proceeds (see fructus) 
of the capital Interest was due when agreed upon 
by the pardes (normally through stipulatio), a sim¬ 
ple iniormal pact (usurae ex pacto) did not suffice, 
but could be taken into consideradon in trials governed 
by good faith (see iudicia bonae fidei). An agree- 
ment was superfiuous when the obligation to pay 
interest was imposed by the law (usurae legitimae) . 
Interest paid in an amount higner than permitted by 
law or though prohibited by law (see lex GENUCIa) 
could be claimed back by the debtor who had paid 
them, through condictio ob iniustam causam (see 
LEX marcia).— D. 22.1; C. 4.32.—See fenus, fenus 

NAUTICUM, FENUS UNCIARIUM, MUTUUM, INTER¬ 
USURIUM, VERSURA. 

Cnq. DS 5: De Villa, ND1 7. Sl; Butera, KDI 12. 2. 801; 
Heichelheim. OCD 455; G. Billeter, Geseh. des Zmsjusses 
tm Altertum (1898) ; Garofalo, AG 66 (1901) 157; V. A. 
Cottmo. Usura (190S); Rotondi, Ser 3 (1922 ex 1911) 
389; G. Cassimatis. Lts mterits dans la ligislation de 
Justmen (1931); De Villa, Usurae ex pacte (1937). 

Usurae centesimae. Monthly interest of one-hun- 
dredth of the sum due, i.e., twehre per cent per annum. 
The Romans counted interest by a fraedon of the 
prindpal and monthly. Usurae dimidiae centesimae 
= six per cent per annum (syn. usurae semisses). 

Usurae ex mora (usurae morae). Interest to be paid 
by the debtor on account of his defaulL In contracts 
based on good faith (contractus bonae fidei) interest 
ior deiault could be claimed by the creditor. The 
judge dedaed upon it in the judgment about the 
prindpal debt. Usurae ex mora were due under the 
law in case of default in fulnllment of a fideicommis¬ 
sum, but not when a legatum under ius civile was 
concerned. Jusdnian abolished the disdnedon.—C. 
6.47.—See mora debitoris. 

G. Billeter, Geseh. des Zmsjusses (1898) 284; E. Balogh, 
Zur Frage der Versugssinsen, in Acta Academiae wttrrr- 
salis turispmd. comparatae 1 (1928). 

Usurae ex pacto. Interest promised by a simple pact. 
Generally such usurae were not eniorceable. “If in¬ 
terest was agreed upon by a mere pact (pactum 
nudum), the pact is in valid” (PauL Sent. 2.14.1). 
Ii the interest agreement was connected with a con- 
tract governed by good faith (contractus bonae fidei) 
the judge could take into consideradon the quesrion 
oi interest and condemn the defendant to pay it ac¬ 
cording to the agr e ement, espedally ii such pay- 
ment was customary. In certain spedfic cases, as in 
loans given by aries, in loans of fungibles other than 
money (in later classica! law), or in loans made with 
bankers (under Jusdnian), a pact conceming interest 
was considered valid. 

De Villa, Le u. ex pacto, 1937. 

Usurae fiscales. The fise could claim interest from his 
debtors (e.g., from tax farmers) who failed to pay 
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in due time. The fise, however, did not pav interest 
at all except when it inherited a debt from which 
interest was due.—C. 10.8.—See fiscus. 

Usurae legitimae. The rate of interest which was 
imposed or fixed by law. In the late Republic the 
highest admissible rate was twelve per cent (usurae 
centesimae). Higher interest was granted in a 
fenus nauticum until Jusdnian limited it to twelve 
per cent. Under his law the nonnal rate was six per 
cent (C. 4.32.26.2); merchants could demand eight 
per cent. persons of higher social rank ( personae 
illustres) onlv four per cent.—See LEGtTiMUS. 

a Billeter, Gesch. des Zinsfusses (1898) 267. 

Usurae maritimae. See fenus nauticum. 

Usurae morae. See usuxae ex mora. 

Usurae pupillares. Interest which a guardian was 
liable to pay to his ward if he negligently tailed to 
place the ward’s raoney at interest, if he lent it to 
insolvent debtors, or used it for his own profit (D. 
2677.10).—C. 5.56.—See t u t el a tM puberum. 

Usurae quae in obligatione consistunt. Interest 
which was promised in a separate stipulatio and was 
enforceable independently from the prindpal obliga- 
tion. AnL usurae, quae officio iudicis praestantur, 
actionable only together writh the principal obligation 
and as far as the latter was entorceable, but the deci- 
sion as to whether they are due or not, and to what 
extern. Iay with the judge ( officium iudicis). To the 
latter category belonged usurae ex mora; interest 
to be paid by a manager of another’s property (a 
guardian, a mandatary) when he used monev en- 
trusted to him for his own profit or when. through 
negligence. he failed to place the administered funds 
at interest; interest due to minors, to the fise or to 
charitable insdtutions. 

Usurae quae officio iudicis praestantur. See the fore- 
going item. 

C. Fadda, St e questioni di diritto, 1 (1910) 229. 

Usurae quincunces. Five-twelfths of usurae cen¬ 
tesimae, i.e., five per cent per annum. 

Usurae rei iudicatae. Jusdnian ordered that a debtor 
who did not pay a judgment debt within four months 
aiter the judgment was rendered or confirmed on 
appeal, had to pay twelve per cent interest from the 
judgment sum.—C. 7.54. 

P. De Franci sci, Saggi romanistiei, 1913. 61. 

Usurae semisses. See usurae centesimae. 

Usurae ultra duplum. Interest exceeding the prin¬ 
cipal. Syn. usurae ultra alterum tantum. The ac- 
cumulauon of interest due and not paid could not 
exceed the amount oi the debt; a debtor never had to 
pay in overdue interest more than the amount of the 
debt Jusdnian extended the rule to interest already 
paid, to wit, no interest could be demanded by the 
creditor once the interest paid equaled the sum due. 

Usurae usurarum. Compound interest.—See anato¬ 
cismus. 


Usurarius. (Adj.) A debtor who had to pay interest 
on the sum he owed. Usuraria pecunia = monev lent 
at interest 

Usureceptio. Regaining ownership through usucapio 
(usu recipere) of a thing of which one was previously 
the owner, as. e.g., if one had transferred the owner¬ 
ship of a thing legally (through mancipatio or in iure 
cessio) to another (a relative or a friend) to look 
aiter it as a trustee ( fiduciae causa) and.later regained 
possession of the thing without the ownership being 
retransferred to him. A usureceptio also took place 
when a thing was given to the creditor as a pledge 
in the form of FtDUCtA (i.e.. ownership thereoi was 
transferred to him) and later, aiter the debt was paid, 
possession of the thing (but not ownership) was re- 
tumed to the debtor, its former owner (Gaius. Inst. 
2.59-61). The usureceptio disappeared when fiducia 
as a form of pledge and the transfer of ownership as 
a trust ( fiduciae causa) went out of use. There is 
no mendon of usureceptio in Justinian’s legisladon. 
Manigk, RE 6. 2305; Cuq, DS 5. 607; Grosso. RISC 4 
(1929 ) 260; Bortolucd. SDl 11 2; W. Erbe. Fidusia 
(1940) 64; Levy, St Albertario 2 (1950) 221. 

Usureceptio ex praediatura. Usucapio of a thing by its 
former owner who had given it to the fise as a pledge. 
If the latter sold it afterwards at auction and the 
former owner regained possession, no matter how, 
he could acquire ownership through usucapio (Gaius. 
Inst. 2.61).—See praediator. 

Bortolucd. SDl 11 2, S06; Cuq, DS 5, 607. 

Usurpare. To usurp. to take unlawfully (physical 
power over a thing). In a quite different meaning 
(= to interrupt) the term is used with regard to 
usus (a form of acquisition of marital power, manus 
over the wiie) as a resuit of the so-called trinoctium 
(abesse a viro usurpandi causa = to lea ve the hus- 
band in order to interrupt sc. the usus, Gellius, Noct. 
Att. 3-2.12-13). Similariv usurpare is used of the 
interruption of usucapio. —See usurpatio (usuca¬ 
pionis). 

Levy-Bruhl, Revue de philologie 62 (1936). 

Usurpatio (usucapionis). An interruption of an 
usucapio. It occurred when the usucaptor lost pos¬ 
session oi the thing to be usucapted.—D. 41.3.—See 

USUCAPtO, tNTERPELLATtO. 

Cuq, DS 5. 

Usus. (From uti.) In a general sense, the act of 
using a thing. See furtum usus, res quae usu 
consumuntur. In usu esse = to be used by an 
individual or by all (in usu publico). The locution 
in usu is applied to legal insdtutions that are in gen¬ 
eral use (e.g.. a testament), primarily those connected 
with civil procedure (actiones, legis actiones, excep¬ 
tiones). In a more specific sense usus and the locu¬ 
tion in usu esse refer to customs and customary rules 
in legal relations. Usu receptum est is said of a rule 
which has been established by custom.—See con¬ 
suetudo, IUS SCRtPTUM, LONGAEVUS USUS. USUS LOCI. 
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Usus. As a personal servitude. the right to use (ius 
utendi) another’s propeny. without a right to the 
produce ( fructus ) of the thing (contrary to usu- 
fruct). Usus was strictly personal. When it was 
granted for dwelling in anothers house, the bene- 
firiarv ( usuarius) could reside therein together with 
his familv. household, slaves and guests. but he could 
not leave the house and let it as a whole to others. 
Xormally usus was left as a legac}*. If no other use 
of the thing was possible than by taking the fruits 
(e.g.. a vegetable garden or an orchard), the usuarius 
could use the iruits for himself and his household but 
not sell them to others.—See operae animalium. 
—Inst. 2.5:D. 7.4; 6; 8; 332. 

Cuq. DS 5. 611; Rica. NDI 1. 36 (i.t*. abitaziont e uso): 
Riccobano. St Scioloja 1 (1905 ) 579; Pampaloni, RISC 49 
(1911) Ch. III e V; Meylan, St Albertoni 1 (1935 ) 95; 
G. Grosso. Uso. abitasione {Corso. 1939) 139; idem, SDHl 
5 (1939) 139; Solani. SDHl 7 (1941) 373; Villers, RHD 
28 (1950 ) 538; Lauria, St Arangio-Ruiz 4 (1953) 225. 

Usus. In the law of marriage, a tormless acquisition 
oi marital power (manus ) over the wife through an 
uninterrupted cohabitation of a man and a woman for 
one vear with the intention of living as husband and 
wiie (affectio maritalis). However, a deliberate ab- 
sence of the woman from the common household for 
three consecutfve nights produced the interruption of 
the usus which was considered as a kind oi usucapia 
of the manus. The marriage based on living together 
as husband and wiie remained valid but without the 
husband's power over the wife (sine manu) if the 
latter repeated the practice of three-night absence 
every year.—See trinoctium. 

Kunkel. RE 14. 2261; C W. Westrop, Quelques observa- 
tions sur les origines du mariage par ustis. 1926: E. Vol- 
terra. La conceptio» du mariage (Padova. 1940 ) 5: H. 
Lew.Bruhl. Sowcllcs Studes (1947 ) 64; Kostler, ZSS 
65 (1947 ) 50; Villers. RHD 28 (1950) 538: M. Kaser. 
Das altrom. Ius (1949) 316; idem, lura 1 (1950) 70. 

Usus auctoritas. According to Cicero (Top. 423) 
the expression was used in the Twelve Tables in ref- 
erence to the earliest usucapio. The exact meaning 
ot the term is not quite ciear. Usus seemingly al¬ 
ludes to the uninterrupted possession (use) and 
physical control over the thing which was to be 
acquired by usucapio. —See actio auctoritatis. 
Leifer. ZSS 57 (1937) 124; M. Kaser, Eiaentum uud Bc- 
sit: (1943) 86; F. De Visscher, Howelles Studes (1949) 
179; P. Xoailles, Du droit sacre <n« droit civit (1950) 256; 
Kaser. ZSS 68 (1951) 155. 

Usus iudiciorum. See consuetudo fori. 

Usus i umenti, ovium, pecoris. See operae servorum. 

Usus iuris. The exercise of a right, e.g., of a servi¬ 
tude.—See possessio iuris, usucapio servitutis. 

Usus loci. A local custom, see usus. 

Usus longaevus. See longaevus usus. 

Ususfructus. The right to use (uti, ius utendi) an- 
other’s property and to take produce ( fructus ) there- 
from (ius fruendi), without impairing (i.e., destroy- 
ing, diminishing, or deteriorating) its substance ( salva 


rerum substantia, D. 7.1.1). The usufruct is reck- 
oned by Justinian among personal servitudes (see 
servitus) . As a strictly personal right the ususfruc¬ 
tus is neither transierable nor alienable. A transier 
oi a ususfructus through tN iure cessio was possible 
only from the beneficiary of the ususfructus (usufruc¬ 
tuarius, fructuarius) to the owner of the thing. A 
usuiruct was usually constituted in the last will of 
the owner through a legacy, but it could arise from 
a transacti on between the owner and the usufructuary 
through in iure cessia and, later, under praetorian law. 
by formal or iormless agreement; see pactiones et 
stipulationes. A ususfructus was extinguished by 
the death or by capitis deminutio, maxima or media, 
of the usuiructuary. Perishable things and those used 
by consumption (see res quae usu consumuntur) 
could not be the object of ususfructus; see, however, 
quasi ususfructus. Ususfructus is characterized by 
the jurists as a part of ownership (pars dominii), 
since practically it comprised all the benefits con- 
neaed with ownership. The owner retained mere 
ownership (nuda proprietas) and he might dispose 
of the thing without violating the rights oi the fruc¬ 
tuarius. The limitation saiva rerum substantia im- 
posed certain duties on the usufructuary; he could 
not change the economic iunction or destiny of the 
property, construet a buiiding thereon. or encumber 
the property with a servitude or acquire one on behalf 
oi it. But his ius fruetiai was extended to all ldnds 
of proceeds (see fructus), hence he could let the 
propertv or a part oi it to another person.—Inst. 2.4; 
D. 7.1 ; 2 ; 4-6; 9; 332; C. 3.33,—See cautio usu¬ 
fructuaria. DEDUCTIO USUSFRUCTUS. FRUCTUARIUS. 
StLVA. INTERDICTUM QUAM HEREDITATEM, MUTATIO 
REI, VENATIO. 

Beauchet and Collinet DS 5; De Dominicis. ND1 12 2; 
Pampaloni. BIDR 22 (1910) 109; idem, RISG 49 (1911) 
ch. IV-VI; Albenario, BIDR 25 (1912) 5 (= Studi 2. 
1941, 309); W. \V. Buckland. LQR 43 (1927) 326; De 
Franeisci. St Aseoli (1931) 55; P. E. Cavin, Uextinction 
de rusufruit rei mutatione (Lausanne, 1933) ; P. Frena. 
Appunti esegetici in terna di modi pretorU di costitusione 
deliusujruito, StCagl 22 (1935) 92; Masson. RHD 13 
(1934) 1, 161; Meylan, St Albertoni 1 (1933) 122: Bo- 
hacek. BIDR 44 (1936-37) 19: G. Grosso. Lusufrutto 
(Corso. 1938); idem, 5 (1939) 483, 9 (1943) 157; Kaser, 
Fsehr Koschaker 1 (1939) 458; R. F. Vancher, Usufruit 
et pars dominii (These Lausanne, 1940); P. Ramelet 
L’acguisition des fruits par C usufrvitier (These Lausanne, 
1945); Kagan, CambU 9 (1946) 159; idem, TulLR Z2 
(1947) 94; Riccobono. BIDR 49-50 (1948) 33; Sanfilippo.. 
ibid. 58; Kaser. ZSS 65 (1947 ) 363; Solazri. SDHl 6 
(1940) 162; idem. La tutela delle servitu prediali (1949) 
93; idem, SDHl 16 (1950) 277; 18 (1952 ) 229; Ambro- 
sino, ibid. 183; Albanese, AnPal 21 (1951) 21; Levy, West 
Roman fulgar late, 1951, possim ; Reggi, AG 142 (1952) 
229; Bioodi, St Arangio-Rui : 2 (1952) 86. 

Ut. (Conj.) When followed by an indicative or an 
accusative with an infinitive in lieu oi a subjunctive, 
this occurs in interpolated phrases. But as a cri- 
terion of an mterpolation it is not fully reliable 
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because in corrupt texts the erroneous construction 
may have originaied from a copyisi's error or negli- 
gence. It can hardly be assumed that the compilers 
did not know that ut had to be followed by a sub¬ 
junctive. 

Guarneri-Citati, Indic e* (1927) 80 and Fsckr Kotchaktr 1 

(1939) 155. 

Ut puta. See utputa. 

Uterini. Brothers (uterinus frater) and sisters (uterina 
soror) born of the same mother.—See frater. 

Uterus. In utero = in the womb. Syn. venter. —See 
nasciturus. 

Usani. Bollettino di filol. classica 16 (1910) 85. 

UtL To use.—See usus, ususfructus. 

Uti. Technical term for the use oi procedural remedies 
(e.g., uti actione, interdicto, formula, exceptione, de¬ 
fensione) or of benefits granied by specific laws (e.g., 
uti lega Falcidia — to claim the quarta Falcidia accord- 
ing to lex falcidia). —See utimur hoc ture. 

Uti frui habere possidere. To use, to take proceeds, 
to hold, to possess. The four words (sometimes with 
omissions) are used in leases of public land and in 
treaties with autonomous tities (civitates liberae) to 
indicate the most important functions of ownership 
of landed property which are granted to a lessee to 
be exerrised by him without the right oi ownership. 

Kaser, ZSS 62 (1942) 22. 

Uti optimus maximus. See optimus maximus. 

Uti possidetis. See interdictum uti possidetis. 

Uti rogas. (Abbreviation u.R.) See a. 

Uti iure suo. To roake use of (to exercise) one's 
right. Several legal rules empower a person to make 
use oi his right regardless of whether or not another 
person suffers a loss thereby. “No one is considered 
to act fraudulently (dolo facere), to commit a wrong 
(damnum facere), or to use violence (vim facere) 
who avails himself of his right (qui iure suo utitur )” 
(D. 50.17.55 and 155.1).—See aemulatio, nemo 

DAMNUM FACIT, NEMO VIDETUR DOLO, etc. 

Riccobono, BIDR 46 (1939) 3. 

Utilis. Used of legal acts, transactions, and procedural 
steps which have been, or can be, successfully accom- 
plished in a given situation. In a technical sense the 
adjective is used in the iollowing connections: annus 

UTHJS, DIES UTILES, TEMPUS UTILE, IMPENSAE UTILES, 
ACTIONES UTILES, INTERDICTA UTILIA. —See UTILITER. 

Sedcel, in Heumann'j HandUxikon * (1907) 608. 

Utilis (utile, utilia) publice. In the public interest. 
Syn. utilis in commune ( — in the interest of the com- 
munity), publice interest. Ant. prrvatim utilis in the 
interest of private persons.—See utilitas publica, 
INTEREST AU CUIUS. 

Utilitas. With regard to an individual. his interest, 
benefit (see interest alicuius). Utilitas privato¬ 
rum = the interest of private persons. Ant. utilitas 
publica (communis). Some legal rules are qualified 
as having been established utilitatis causa (propter 


[trans, amer. ran.. soc. 

utilitatem), i.e., either for public utility (welfare), or 
on behalf of certain caiegories of individuals (such as 
minors, lunatics, absens persons) or for general ex- 
pediency and suitableness for practical purposes. 
“When new rules are introduced, their utility must 
be evident as to whether a law which has been con¬ 
sidered just for a long time is to be changed” (D. 
1.42). 

Orestano. AnAfac 11 (1937) 56; Biondi, Scr Ferrini (Univ. 
Pavia, 1946) 219. 

Utilitas co mm u ni s. See utiutas pubuca. “It can 
be proved by innumerable instances that many rules 
have been introduced by the ius civile in the public 
interest against the principies oi reasoning” (D. 
92.512). 

Utilitas contrahentium. The benefit of the contract- 
ing parties.—See culpa. 

Utilitas publica. The welfare (interest) of the state. 
“Consideration of the public interest is preierable to 
the convenience of private individuals (commodis pri¬ 
vatorum),” Paul, Sent. 2.192. “Public welfare is 
to be preferred to private agreements (privatorum 
contractibus) ” Diod., C. 12.62.3.— Utilitates publicae 
(in the later Empire) = public Services (contribu- 
tions in money or labor, so-called liturgi es) rendered 
by the titizens or certain groups of ihem for the benefit 
of the state or munitipalities.—-C. 122.—See munera. 
F. M. De Robertis. L'tspro priaciont per pubblica ut itita. 
1936; v. Prementem, Vom IVtsen und IVerden des Prin- 
apats (1937) 194: Steinwenter, Fschr Koschaker 1 (19391 
84; v. Lubtow. ZSS 66 (1948) 486: Berger. lura 1 (1950) 
110; Gaudemet, RHD 29 (1951) 466; Lery, West Roman 
vulgor law, 1951, 100. 

Utiliter. See unus. Utiliter agere = either to sue 
successfully (syn. utiliter experiri, petere, intendere) 
or to sue with an actio utilis; see actiones utiles, 
interdicta utilia. Utiliter in connection with other 
verbs, indicates the validity of an act periormed or 
to be periormed (e.g., utiliter testari, instituere here¬ 
dem, dare legata, legare, relinquere fideicommissum, 
ali in the law of succession; utiliter obligari, gerere 
negotium, stipulari, in the law of obligations). 

Utimur hoc (eo) iure. This is the law we apply. It 
is a typica- phrase in juristic writings indicadng a 
legal rule which is generally observed. Ant. alio iure 
utimur. The locution is frequent in Gaius’ Institutes. 
At times the compilers of the Digest applied the 
phrase, which they leamed from the classical jurists, 
espetially when they wished to shorten the discussion 
in a classical text. By no means, however, can the 
phrase be considered a criterion of an imerpolation. 
Guamen-Citati, Indice’ (1927) 51, s.v. ms; Berger KrVj 
14 (1912) 440. 

Utputa (ut puta). As, for instance; suppo se that; as 
in the case. The adverbial phrase was used by both 
classical jurists and Justinian's compilers io introduce 
illustrative materiaL 

Guarseri-ChatL Indice’ (1927) 72 (s.v. puta, BibL). 
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Utraque Roma. See coma. 

UtrubL See interdictum utrubi. 

Uxor. A wiie, a married woman. Strictly speaking 
uxor reiers only to a woman married to a Roman 
Citizen. The term is also used, however, with reier- 
ence to a Latin or to a wife living with a husband in 
a marriage without conubium ( uxor iniusta, as op- 
posed to an uxor iusta, i.e., a woman living with a 
husband in a matrimonium iustum). Even a ie- 
male sia ve living with a sia ve in a marriage-like union 
(see contubernium) is occasionally called uxor. 
Uxorem ducere — to many a woman.—C. 4.12.—See 

MATER FAMILIAS, MATRONA, MARITUS, BONORUM POS¬ 
SESSIO INTESTATI (ior the right oi a wiie to the 
intestate succession of her husband. unde vir et uxor ), 
INTERDICTUM DE UBERIS EXHIBENDIS. 

V 

Vacans possessio. See vacua possessio. 

Vacantes. With reference to public ofncials in the later 
Empire, see honorarii. 

Kabier, RE 7 A 

Vacantia (vacua) bona. See bona vacantia. 

Vacare. To be accessible to alL See res communes 
omnium. Vacare a(muncribus) = to be exempt 
ironn ( certain charges or duties); see vacatio. 

Vacarius. A proiessor at the law school of Bologna 
in the twelith century, iounder oi the school oi law 
at Oxiord. author of summanes oi Justinian’s Insti- 
tutes and Digest. 

F. Liebermaim. Engl. Historical Rev. 11 (1896) 305; F. 

De Zolueta, The liber pauperum of V. (1927) ; Ferrari. 

RStDlt 3 (1930) 468: P. Koschaker. Europa und das rom. 

Reckt (1947) 74; Anbrosino, R1SG 37 (1950) 414. 

Vacatio. The period of time granted a widow or a 
divorced woman to remain unmarried after the hus- 
band’s death or the divorce, according to the Lex 
luiia ei Papia Poppaea (two vears or one year and 
a hali, respectively).—See secundae nuptiae, uni¬ 
vira. 

Vacatio. Ex empti on from public charges, Services, or 
taxes, exemption from the duty to assume a guardian- 
ship.— C. 10.45.—See vacatio munerum, excusa¬ 
tiones a tutela. 

Lanonert, RE 7 A 

Vacatio a forensibus negotiis. See feriae. 

Vacatio bonorum. See bona vacantia. 

Vacatio militiae. See immunis. 

Vacatio munerum (a muneribus). Exemption from 
compulsory public Services and charges (see mu¬ 
nera). It expired when the reason therefor (sick- 
ness, old age, absence in the interest oi the sute) 
disappeared.—D. 50.5; C. 10.46. 

Rubi er, RE 16. 648. 

Vacatio tutelae (a tutela). See excusationes a 
tutela. 

Vacillare. To hesiute, to be unsteady in bearing testi- 
mony. A witness who is unsettled in his testimony 


does not deserve belief and “should not be heard” 

(D. 2232). 

Vacua pecu ni a. Money not placed at interest.—See 

USURAE. 

Vacua possessio. Free and unimpeded posses sion of 
an immovable, which the buyer might enter without 
being disturbed by the seller or bv a third person. 
Delivery oi such possession {vacuam possessionem 
tradere) by putting the immovable under the pur- 
chaser’s control was the primary duty of the seller. 
With rei er en ce to the buyer, the so urces speak oi in 
vacuam possessionem ire (or intrare = to enter).— 
See emptio venditio, traditio. 

V. Sdaloja, Scr giur. 2 (1934. ex 1907) 247; Seckel and 
Lery, ZSS 47 (1927) 226; M. Bussmann. L'obiigation de 
delivrancc du vtndeur (Lausanne, 1933) 98; J. De Maia- 
iosse, L’interdit momentariae possessionis (These Tou* 
louse, 1949) 90. 

Vacuus. Syn. vacans. 

Vades. See vas. 

Vadimonium. A promi se in the form ot a stipulatio 
made by a detendant in a tria' already under wav, 
or by a debtor summoned by his creditor, conceming 
due appearance in ccurt. In the case of summons 
by the plaindf? (see in ius vocatio) to go with him 
immediately to court, when the deiendant was not 
able or willing to do so and did not offer a personal 
surety (see vindex ), the vadimonium took place 
extrajudiciallv. The vadimonium-promise was made 
in court ii the proceedings before the magistrate were 
not conduded on the first dav and the deiendant had 
to guarantee his reappearance on another oay. In 
certain cases the vadimonium was a vadimonium 
purum (i.e., without security), in others it was 
strengthened by an oath or a real security. The 
vadimonium could not exceed hali the value oi the 
object in dispute, and in no case one hundred thou- 
sand sesterces. If the deiendant iailed to appear, 
the plaintiff could sue him for payment oi the vadi¬ 
monium on the ground of his stipulatory promise, 
unless the deiendant could justiiy his absence. The 
changes in civil procedure in the later law rendered 
the vadimonium obsolete. It does not appear in 
Jusdnian’s legisladve work. where it was replaced by 
the cautio (satisdatio) iudicio sisti. —See vas and the 
iollowing items. 

Steinwenter, RE 7A: Fliniaux. DS 5: Aro, NDI 1Z 2; 
R. Jacquemier, Le v. (These Paris. 1900); A Fliniaux, 
Le v. (These Paris. 1908); Debray. NRHD 34 (1910) 
321; G. Gcogna, Vindex t v., 1911; Lenei, Edictum per¬ 
petuum' (1927) 80; A Palermo, II procedimenio cautionale 
(1942) 17. 

Vadimonium desertum. (From deserere.) Occurred 
when the deiendant did not appear in court on the 
date fixed, contrary to his vadimonium promise.—See 
VADIMONIUM. 

Steinwenter, RE 7A 2039; Herzen. NRHD 33 (1911) 143. 

Vadimonium facere adversario. An extrajudidal 
dedaradon {"vadimonium tibi facio") made by a 
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creditor to his debtor on the occasion of in ius 
vocatio, by which he imposed on the latter, who did 
not follow him immediately to court. the duty to 
appear on a certain day and hour " ante tribunal prae¬ 
toris urbani” (= before the tribunal ot the urban 
praetor). The dedaration was followed by a stipu¬ 
latio under which the summoned debtor assumed the 
pertinent obligation. 

Anngio-Ruiz, La parola dei passato, fise. 8 (1948) 138. 

Vadimonium iureiurando. In provindal pracdce 
(only in Egypt?) the stipulatory promise of a vadi¬ 
monium was strengthened by an oath. 

La Pira, St Albertoni 1 (1935) 443. 

Vadimonium Romam faciendum. A promise of a 
vadimonium made in a munidpal court, beiore which 
the plaintiffs claim was brought, to appear on a fixed 
day before the praetor in Rome in the same matter. 
Fliniaux. DS S, 621; Lenel, Edictum perpetuum ’ (1927) 
55; La Pira, St Albertoni 1 (1935) 443. 

Vadimonium recuperatoribus suppositis. A promise 
of a vadimonium in which it was sdpulated that, in 
the case of the defendant’s non-appearance in court, 
the matter was to be presented immediately to the 
tribunal of recuperatores who could condemn him 
to the sum of the vadimonium without delay, 

Yvonne Bongcrt, in Varia (Publicationi de lInstitut de 
droit rom. de tUniv. de Paris, 9) 1952» 165. 

Vagari. To stroll from place to place. A vagrant slave 
= erro. 

Valens. See aburnius. 

Valere. With regard to legal transactions and acts. 
to be legally valid (effective). Syn. effectum, vires 
habere {tenere), iure consistere, ratum esse. Ant. 
non valere, nullius esse momenti. With regard to 
things valere — to have a certain value. 

Hellman. ZSS 23 (1902) 423. 

Valerius Probus. See notae iuris. 

Valerius Severus. (Also mentioned as Severus Va¬ 
lerius.) An unknown jurist of the first century of 
the Prindpate. He is dted by Julian and Ulpian. 

Kunlcel, Herkunft i tnd sosiale Stellung der rom. Juristen, 
1952, 154. 

Valetudo. Health. The term is generally tised for 
bad health, physical or mental disease. In spedhc 
drcumstances sickness was recognized as an excuse 
for non-appearance in court or for exemption from 
assuming a guardianship.—See morbus. 

Validus. Strong, important, legally valid. Ant. in¬ 
validus, nullus, nullius momenti. —See valere. 

Vallare. To strengthen the effkiency or validity of a 
legal transaction or act by a stipulatio, or by some 
better means of evidence. The term occurs in the 
language of the imperial chancery. 

Vanus. Legally worthless, useless. For vanus homo, 
timor vanus, see metus. 

Variae causarum figurae. Various types of 'causes. 
This general expression includes all sources of obli- 


gations (D. 447.1 pr.) bevond the typical ones (con¬ 
sensus, res, verba, litterae). —See obligatio. 

Variare. See ius variandi. 

Varius Lucullus. An unknown jurist of the tirst cen¬ 
tury of the Prindpate (?), mentioned but once in 
the Digest 

Kunkel. Herkunft und sosiale Stellung der rom. Juristen, 
1952, 140. ' 

Varro, Marcus Terentius. (Died 27 b.c.) The fa- 
mous author of Le lingua Latina (On the Latin 
Language) and Res rusticae (Cotintry-life), dted as 
the author of a treatise (in fifteen books). De iure 
civili, which is not preserved. Valuable juristic ma¬ 
teria! is to be found in the works jtist mentioned above. 
Dahlmann, RE SuppL 6. 1254; Sanio. Varroniana in drn 
S citri ft en rom. Juristen (1867); Conrat. ZSS 30 (1907) 
412; Boniante. BIDR 20 (1908) 254; idem. RendLomb 42 
(1909 ) 318; Steila-Maranca. ACSR 1935. 4 (1938 ) 45; 
F. Schulz, History of R. legal Science (1946) 41, 169; 
W«h, ZSS 67 (1950) 501. 

Varus. See alfenus varus. 

Vas. (PL vades.) A surety which guaranteed the 
appearance of the defendant before the magistrate in 
the earliest law, in the procedure by legis actio. 
Origin and details are obscure but a connection with 
vadimonium is bevond any doubt. According to 
Varro, de l. Lat. 674, vas — qui pro altero 'vadimo¬ 
nium promittebat (he who promised a vadimonium 
tor another). A vas could himself offer security 
through a surety. subvas. Vades were also accqitable 
in criminal matters in the earlier procedure. 

Steinwenter, RE 7A, 2054 (r.r. vadimonium): Fliniaux. 
DS 12. 2. 615; LeneL ZSS 23 (1902) 97; Schlossmann. 
ZSS 26 (1905 ) 285; E. Levy, Sponsio, fideiussio (1906) 
26; Mitteis, Fschr Bekker (Aus rom. und burgeri. Recht. 
1912) 285; De Martino. SDH1 (1940) 141; L Maillet. La 
theorie de Schuld et Haftung en droit rom. (1944) 91; M.. 
Kaser, Das altrom. Ius (1949) 270. 

Vasa. Vessels. In a legacy of wine, the testatoris 
vessels in which the wine was kept were understood 
to be induded. 

Vasaria publica. Public archives in which the records 
concerni ng the census of the population were pre¬ 
served (from the fifth century after Christ on). 

Vasarium. Allowance ot money given to the provin- 
dal govemor for food. transportation, dothing. do- 
mestic establishment. and salary of his staff.—See 
salarium, cibaria. 

Vates. See vaticinator. 

Vaticana fragmenta. See fragmenta vaticaka. 

Vaticinatio. Fortune-telling, prophecy; see vatici¬ 
nator. divinatio. 

Vaticinator. A fortune-teller, a soothsayer. The pro- 
fession of a vaticinator was reckoned among artes 
magicae which endangered the public order since 
“through human credulity public morals were cor- 
rupted and the minds of the people conrused” (Paul, 
Sent. 571.1). A vaticinator was punished in the 
later Empire by exile, after castigation, and by death 
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V rrr sgalrs. Cnnnemed -wnh. nr prmnsm: tc. any kind 
t£ '«xcrir.Ai.iA—See *hid rcmiAis. 

Vectigalis ager (b 


Vectae. A dbg passenger nr at nwner ai membandise 
Uf - u g sarpwrC- 

roarxi. AD.Vcr £ ( 204 Pi 346 . 

Vectura. Goods id be transponet nr rhe smr paid 
t C7T cbarged mr r * ■ u "„Arrr ~: r ^i'!! ‘ xs 

prarorih- nsed TOt rejxrt id trsnsporsrioc by scs. 
Ii sbs si is "«xs lose res ta r ari ns m arx L^iu drargts 
paid in adranes entid be ram rH 
VeL Or. also, erat Tbe conjnnennn, -rrina; ire- 

OUCJItiv -"jfr :■>< < it Jnsnman-s f rrncrTTUTin^T and is 

duabtless kaerposttd passafs is rasionis combina¬ 
ti ons and srnictsres (vel txzom, r >cl ■mcsrw.e z>el . . . 
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erthckss nue a rcHabk crii a i os tx aierations made 
by Jnsinias's co mp uers on dassica] texrs acxrpird 
imo tbe Digest. 

Goarnerj-Caati. IndL-r fl 52 T) 90 . De Maranc. AXef 5 S 
( 193 /) 292 (gb ve 2 etiam). 


V aisxnsntua. A crstria ac exosse •Teai «r iaise;. 
T ' Hammv.tr unas* me errstax: -syn. J«r vrartxrttu ., 
The tenr wriuer. «murs nah xc imnera: tonstinmuni, 
punc ularl»- ai Dtoctemr.. vsts usec whar. a wsrsoc 
uncer a tme cr alse exosse mec tc -resant me con- 
sepuenues o: bss turme* ae& ur. -the excuse tus 

iavryer • araena xr u: tsmk a xrxrereno. i Ic al'. 
cass- tbe xtaosuu ws. agaxss. mn, — See XXiiJSA- 
TIUKIS 

Taxat*., See achtjs;. 

Telitea ILiptc armec' Troxjps. 'later i^DD mer 

ir. the tnur sarits: fc^inus o: the Horaee army re- 
rransc truir. paar cm a en s. Thr. ossapoearec atvmt 
tue eni n: the sernnr rantur. ii 

Talus iubeatoa A Teques: aoxressexi tc tite fathrred 
nenpte by a uarisrrate. ureiulmf xwer £ xvmufarr -ae- 
semup inr anurrrea: o: t errnoesee «anne '**t»tese, 
anurova and ureter” i —Sse ao&cnp iECS. 

Tali* (vulc). Hsnss tc the wish wil; o: a uerson, 
tr the exprcssinc n: h» will. and more tarrrt»wj* tc 
the neciaranuc ni seil’. by t uersur. whc hac * 'Txgh; 
tr chnuse i eiwir? upttrrc, see EtrriC, liT.ATrv OV 
Ttnsts. orat ster her vu e gr rwc xr tnore thujgs. 
The rxursssinr ni wil: "«» taicer inte cxmsuteratinr, 
unh wncr. c tcss tree trmr. cmnpulsixjc xr taar. “H* 
^i nc nher*s bs tarherrs xr tnaster s consnaxrd s tw« 
neid tc tnuress hs m -wfl!” T. 5D^T a . "i oie” 
= I -«nsr -reas tbe expr essior a testator used m 
bs t gj sa ngn t w.ber he xjntered a tnanximissixjr.. xtess^ 
nared a gnarxiian. xr hequeathed a tegacy 
ziair’ —See 'wnitrjrrAS, vacii. 

Venaliuxarix&. A tteater is simes. 

T. ATaByixvHais, ie ztK&tc ^1*50' hll. 

Vessauca. 5ee tetjm. seriol' vc-s <i.rvx. 

Tanais ^enahcrusV Cotered ior sale at a tnaricet 
nr public e n e n us. In anxKher sense = rena* caxnbic 
ni bemg hox^bt ior monet- 'brihexi . e^.. t waits 
smirrtzic < a Todgmen: abeb couid be ohtamed by 
bribii 5 the jadge). 

Tenraa. S atcin g. A hasxer acuured xtaTwrshic oi 
a K-iid mm. se* rauce », no: anmeseicaxed b\ an* 
ccber, eres -abes be kHied or caagte i: or anoiher s 
pro pern. Ii die axnnu d m-as xmiT wtmnded. i: «k< 
beid m beteng tc rite i ui n u r as iong as be had cbased 
it. Jusanaa itedaed tbat unh- the canar* oi an 
anima' made b die prrmerr y u: tbe bmae*. Among 
ccber canrmversaal uaescios» -was -rcher he r game was 
amoag ibe proceeds jruraa i oi die iandec prooerp- 
and consecnesrh- beionged tc the ns u tr u cr xi ar; xr no; 
(se* rsrsrapcTTs'''. Tbe prcra-iing onrmor. m 
tbe amrmadve, s htmtmg tuas dw oniy sxmrce of 
prone oi die us u tr a e n ary a-bc bad nc other pr.veeris 
irom d* iand. Tbe c»uei oi a iaod coald prohibe 
hmxdng on bis pmpeny. bm ever. ther a hunter 
ac quir ec umership oi ar, tam' be caugbi or killed 
Ke coald, bowevc. be repeDed by the oa *n e r acang 
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in self-defense. \V ea pons used for hundng were 
considered part of the instrumentum fundi when 
the chief gain from the land came from hunting.— 

C. 11.45.—See ingredi in fundum alienum, occu¬ 
patio. 

Kaser, RE SuppL 7, 684 (s.v. occupatio) ; Reinach, DS 5; 
Landucd. NDI 2. 588 (s.v. eaccia ); Schirmer, ZSS 3 
(1882) 23; B. Kayser, Jagd und Jogdrtcht i» Rom 
(1895) ; V. Ragusa, Brevi appunti sulla v., 1929; P. Bon- 
fame. Corso 2, 2 (1928) 57; Lombardi, BIDR 53-54 
(1948) 273. 

Vendere, venditio. See emptio. —See exceptio rei 

VENDITAE ET TRADITAE, LEX VENDITIONIS. 

Vendere actionem. To se 11 a claim against someone 
to a third person. Syn. venditio nominis. Such a 
transaction was possible either as part of the sale 
of one’s whole property (see bonorum venditio, 
venditio hereditatis) or as the cession of a single 
claim (see cessio). —D. 18.4; C. 4.39. 

Vendere hereditatem. See emptio hereditatis. — 

D. 18.4; C. 4.39. 

Venditio bonorum. See bonorum venditio. 

Venditio nominis. See vendere actionem. 

Venditio sub corona. Sale of a war prisoner into 
slavery. He was crowned with a chapleL 
Ehrhardt, RE SuppL 7, 96. 

Venditio sub hasta. See hasta, auctio. —Syn. sub¬ 
hastatio. 

Venditio trans Tiberim. See servus, addictus, ti- 
beris. 

Venefici. Poisoners. According to the LEX cornelia 
de sicariis ET veneficis (under Sulla’s dictatorship) 
a veneficus was “one who killed a man by the haleful 
means oi poison or magic practices, or one who pub- 
licly sold poisonous drugs” (InsL 4.18.5). Venefici 
were also those who prepared or kept poison for 
killing men.—D. 48.8; C. 9.16.—See veneficium, 

VENENUM. 

Veneficium. A murder by poison. Capital punish- 
ment was inflicted on the poisoner. Persons of lower 
social status ( humiliores) were crudfied or con- 
demned to fight wild animals.—See venenum, vene¬ 
fici. 

Lecrivain, DS 5. 

Venenum. Poison. A poison to be used for criminal 
purposes, venenum malum, was distinguished from 
venenum bonum, a drug which, although poisonous, 
was used for treatment in certain diseases. Venenum 
amatorium — a love potion. Severe penalties (de- 
portation, forced labor in the mines) were inflicted 
for giving a woman such a drink to cause an abortion 
(syn. poculum, venenum amatorium), the death pen- 
alty if she died. 

Venerabilis. Worthy of veneration. In the later Em- 
pire the adj. is applied to the emperor and his familv, 
to the senate, and to the Church (also veneranda 
Ecclesia). Similar was the use of venerari and 
veneratio. 


Venia. In criminal matters. remission of a penalty by 
way of indulgence and forbearance for particular 
personal reasons (mental defidencv. error, or juvenile 
imprudence of the culprit) or because of circum- 
stances which recommended forgiveness. Venia was 
granted by the senate, later by the emperor (see 
INDULGENTIA principis). Venia might also be 
granted in dvil wrongdoings with regard to the lia- 
bility of the deiendant if his act, though of a delictual 
nature, was excusable for specific reasons.—See re¬ 
stitutio INDULGENTIA PRINCIPIS. 

Gatd, AG 115 (1936) 44. 

Venia aetatis. A privilege granted by the emperor to 
a minor whereby he was considered to have attained 
his majoritv before the age of twenty-five; the hon- 
esty of his life and his sagadry could recommend such 
a benefit. Venia aetatis gave the minor full capadty 
to condude legal transactions (except alienadon and 
hypothecation of immovables) ; in addition, he was 
freed from curatorship. In the later Empire, venia 
aetatis was granted only to men over twenty and to 
women over eighteen. Venia aetatis is also used as 
syn. with beneficium aetatis — the advantage of being 
a minor and enjoying protection through restitutio 
in integrum. —C. 2.44. 

Berger. RE 15. 1888 (s.v. minores); R. C. Ftscher, Enf- 
xsncklung der v. ae. (1908). 

Venire. (From veneo.) To be sold. to be offered for 
sale.—See venum dare. 

Venire. For dies z^enit. see cedere. 

Venire ad aliquem. To come (fall) to a person (by 
inheritance or legacy). In another sense, the ex- 
pression means to sue a person in court, to hold one 
responsible.— Venire ad aliquid — to obtain (e.g., 
possession, inheritance, ownership, freedom). 

Venire contra aliquem. To sue a person, to go to 
court as a plaintifr against another person. Venire 
contra ( adversus) aliquid = to act against the law 
or contrarv to an agreement. 

Venire ex. To originate from; hence venientes ex 
aliquo = one’s descendants. 

Venire in aliquid. To be taken into consideration 
(e.g., in actionem, iudicium, compromissum, stipula¬ 
tionem, collationem), to be computed (in hereditatem 
= in an inheritance). The phrase venit in iudicium 
is used of the object of a judicial trial to be con¬ 
sidered by the judge. 

Venter. The womb. Syn. uterus. Qui in ventre est 
= N asciturus.— D. 37.9.—See bonorum possessio 
ventris nomine, missio in possessionem ventris 

NOMINE, INSPICERE VENTREM, SENATUSCONSULTUM 
PLANCIANUM. 

Venuleius Saturninus. A jurist of the second half ot 
the second century after Christ, author of extensive 
treadses on acdons. on interdicts, and on sdpuladons. 
Minor works of his deal with the proconsulship and 
with criminal procedure ( iudicia publica). No details 
about his official career are known. He has fre- 
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qa rstiy been idestined wkh two other jurists by the 
f~ -a — m » oj ^ara mi mit Qandius S., and Quintus S.— 
See SATUixixrs. 

H. Kraga. GrZ 41 (1915) 318; \V Kunkd. Herkuuft and 

STzrsit SteBuug der rom. Juristen, 1952, 181. 

Venum dare (venumdare). Vendere (to sdl); ve¬ 
num ne, venire (irum tnifo) = to be sold privatdy 
cr at a public auction. 

Versa. Words. Whea r efer ring to an oral declaration 
ai a person, the verba are distinguished trom either 
his intentiori (voluntas. mens, animus, sensus) or 
a uriner documem (see scriptura). Another dis- 
tirtctioc is verba — consensus, as sources creating a 
cenera ct: oc the one hanc contracts conduded through 
the use oi prescribed oral formulae, oc the other hand 
contracts arisirg trom a simple iermiess consent oi 
the parties.—See concepta verba, conceptio ver¬ 
borum, actio praescriptis verbis, obligatio ver¬ 
borum. interpretatio, and the iollowing items. 

Verba certa ac (et) sollemnia. Words the use of 
wnich is prescribed for the validi ty of an ao con- 
duded (e^., stipulatio, acceptilatio, dictio dotis, con¬ 
farreatio, appointment of a cognitor in a trial, etc.). 
In the earlier law, the use of words other than the 
certa ac sollemnia, rendered the whoie transaction 
void. Gradually, minor changes became permissible. 
For the development of the stipulatio, the most typical 
act periormed by the use oi certa et sollemnia verba, 
see stipulatio. —See obligatio verborum. 

Verba facere. In the senate. to make a report, as the 
presiding magistrate or as the proponent of a law, on 
the topic submitted to the senate for discussion or 
vote. The report was iollowed either by an immediate 
vote or by an exchange oi opinion among the senators 
upon request of the chairman ( sententias rogare). 
Senators who were functioning magistrates could par 
tiapate in the discussion but could not vote.—See 
discessio. 

ODrien-Moore, RE SnppL 6, 709. 

Verba facere ad populum. See contio. 

Verba formulae. The text of the procedural formula. 
—See concepta verba, actio praescriptis verbis. 

Verba legis (edicti, senatusconsulti). The text of a 
statute (an edict of a magistrate or a senatusconsul¬ 
tum). Sometimes the reference to the verba legis is 
iollowed by a literal quotation. From the text oi a 
legal enactment is distinguished its spirit. its intention 
(ratio, mens, sententia). 

Verberare (verberatio). See castigare, fustis, fla¬ 
gellum. 

Lecrivain, DS 5. 

Verbi gratia. For example. The locution is frequent 
in Gaius. 

Verborum obligatio. See obligatio verborum. 

Verecundia. Respect, reverence for another person (a 
parent or a patron), consdentiousness, honestv. 

Lteivain, NRHD 14 (1890) 487; Cicogna, StSen 54 

(1940) 53. 


Veredi. See angaria. 

Verginia. The tragic story of Verginia, as rdateo by 
Livy (book 44) and Dionyscs of HaScaraassus 
(1128-37). is connected w.th the histcry oi tbe 
Twehre Tables (see lex duodecim tabularum) ane 
the downiail of the decemvirs < see ataiivx legibus 
scribendis). It gives an i mc r esn ng paoure oi a 
causa Uberatis, a trial over the persona! sams of a 
girl Verginia, whom the tyrannica! d e c emv ir Appius 
Qandius (450 b.c) wanted to have dedarec a skve 
in court (vindicatio t» servitutem ). The presersatice; 
of the case by the historians touches upon a series of 
problems connected with the eariiest procedure is a 
causa liberalis, no matrer whether the story is true 
or legendarv. 

C Appietan. RHD 24 (19241 592; M. Nkoias. C«wc 
liberalis (These Par». 1933) 96; P. NcaSOes. Ius et fes 
(1949) 187; v. Ovea. TR 18 (1950) 159. 

Veritas. Truth. The search ior truth (wri«jn« 
quaerere, exquirere, perquirere, inquirere, requirere , 
spectare) is frequently stressed in both crimina! and 
avii trials. For the rule res indicata pro veritate 
accipitur, see res iudicata. In veritate esse = to be 
real, true. The phrase occurs in discussions about 
the real value of a thing which is the objea oi a 
judidal trial. as opposed to the value v interes:) it 
represents to the plaintiff. H er.ee ex teritote aesti¬ 
mationem jacere = to estimate a thing according to 
its real value (vera aestimatio rei). 

Verna. A slave bom in the house of his parenta’ 
mas ter. Such slaves generally received better treat- 
ment. 

Starr, ClPkilol 1942, 314. 

Versari. To acL The term is used p rimari ly of per- 
sons who administer the atiairs ci others (guardians. 
curators, negotiorum gestores) when their manage- 
ment is incorrea or to the disadvantage of the bene- 
ficiaries because of fraud, negligence. or lack of 
experience on the part of the managers. Versari 
(in passive voice) = to be taken into account, to be 
examined (e.g.. the factual and legal elexnents of a 
case by a judge or by a magistrate when he was 
requested to grant an action or in the course of a 
cognitio). Syn. verti. 

Versum in rem. (Se. patris, or domini.) What 
turned to the advantage of a iather (or master of a 
slave) from a transaction conduded by a son (filius 
familias) or slave. Under the actio de in rem verso 
(see peculium) the father was liable only to the 
extent of the enrichment he obtained through the 
transaction (even when he had given his consent 
thereto), if the son (or slave) did not fulfill the 
obligation assumed in the transaction. The term 
versio in rem, used in the literature. is not Roman. 
—C. 426. 

Solazzi, St Brugi (1910) 205. 



762 


ADOLF BERGER 


[trans, amer. 


soc. 


Versura. The conversion of a loan at interest into 
another loan at a different rate of interest. 

G. Billeter, Gesch. des Zinsfusset (1898) 138. 

Verti. See versari. 

Verum est It is tme, it is correct. Through this 
expression which occurs very frequently in juristic 
writings, the jurists either underscored indisputable 
opinions or limited a previous rule by reierringit 
solely to a spedfic situation: "this holds true oiily 
when . . ( quod ita demum verum est, si ... . 

or totiens quotiens = in any case whenever . . .). 
The jurists also used a negative formula with verum 
est (quod non, or minime verum est ) to express their 
disagreement with another opinion. Sometimes an 
approval expressed in the iorm of verum est may 
originate from the pen oi Justinian’s compilers, espe- 
cially when two divergent opinions are cited. The 
same is true oi the locudon quod verum (verius, 
verissimum) est, when a discussion is dosed by such 
a statement (or quae sententia vera est). The ded- 
sion as to whether such a clause in a spedfic text is 
interpolated or not is a very difncult one, since. after 
all, the jurists must have had and used certain ex- 
pressions to stress their agreement with another au- 
thor's opinion.—See verus. 

Guarneri-Citati. Indic e* (1927) 91 and St Riccobono 1 
(1936) 719 (-f.tr. esse). 

Verus. Real. true, authendc. It is opposed to falsus 
(e.g.. verus tutor, verum testamentum, veri codicilli, 
verum testimonium). For vera rei aestimatio, see 
veritas. The adjective is also used to indicate the 
real (not simulated or fictitious) legal qualitv of a 
transacrion or personal situation (e.g.. verus emptor, 
debitor, heres, dominus, vera donatio, verum divor¬ 
tium). Sententia vera — a just, correct legal opinion; 
see verum EST. 

Vestales virgines. Priestesses (originally five or even 
fewer, later six) of the goddess Vesta, the Symbol 
of chastity. Their legal situation was simi lar to that 
of the pontifices and flamines. They were not subject 
to patria potestas nor bound by any family ties. Nor 
were they under tu t el a mulierum. They were sub¬ 
ject to the jurisdiction of the pontiffs for negligence 
in the fulfillment of their religious duties; there was 
no appeal from the judgment of the pontifices. For 
unchastity they were scourged to death. The Vestales 
were selected among girls of six to ten years of age. 
bom of patridan parents whose marriage had been 
conduded through confarreatio. Normally thdr Serv¬ 
ice lasted thirty years, thereafter they were permitted 
to leave and to marry.—See lex papia, lex voconia. 
Hild, DS S; Rose. OCD; G. Wissowa. Religion und Kultus 
der Rdmer* (1902) 433; Aron, SRHD 28 (1904) S; 
Bnssloff, Zeitschr. fur vergteickende Rechtswissenschaft 
22 (1909) ; T. C Worsfold, The history of the Vestal Vir- 
gms of Rome, London (1934); Mutuer, Philologus 92 
(1937) 47, 199; Solarri, SDHI 9 (1943) 113. 


Vestis collatio (vestis militaris). A tax for military 
equipment 

Cagnat, DS S. 773. 

Vestis forensis. See toga. 

Vestis militaris. Clothes for soldiers; they were to 
be fumished by the provindal population (in the 
Empire) in the same way as food (see annona 
militaris). —C. 12.39. 

Cagnat, DS S; A. W. Persson, Staat und Manufaktur im 
rom. Reiche (Lund, 1923) 97. 

Vetare. To forbid. to prohibiL The term is used of 
legal enactments ( statutes. imperial constitutions) 
which forbade a transaction or act ( lex vetat), of 
magistrates who issued a prohibitive order. or of 
private persons (a prinripal. a master. a father) who 
within the framework of their authority forbade per¬ 
sons depending upon them to do something. For 
the formula vim fieri veto (or a simple veto), see 

INTERDICTA PROHIBITORIA, VIM FIERI VETO.- See 

I UDICARE VETARE. 

Veteranum mancipium. See novicius. 

Veteranus. A soldier who completed his years of 
Service and was honorably discharged. According to 
an enactment of Augustus, a legionnaire was dis¬ 
charged aiter twenty years of sentice. The veterani 
were United in an elite detachment which had its own 
Standard, vexillum ; hence the unit was called vexilla¬ 
tio veteranorum. It could be called to sentice in the 
event oi emergenev; see evocati. The veterans 
enjoyed various privileges among which the most 
important was exemption from compulsory personal 
sentices to the state ( munera) ; they were. however. 
not exempt from charges which were imposed on real 
property (munera patrimonii) and they paid taxes. 
In penal law certain more humiliating penalties (such 
as flogging, castigatio fustibus, forced labor in mines 
or public works) were not applicable to veterans. 
Generally they were not compelled to assume a 
guardianship or curatorship except when the ward 
was a child of a soldier or of a veteran. Veterans 
were permitted to have their own associations. col¬ 
legia veteranorum. Syn. vetus miles. —D. 38.12; 
49.18; C. 5.65; 12.46.—See peculium castrense, 

MISSIO. EMERITUS. EXCUSATIONES A MUNERIBUS. 
Mispoulet, DS 5; Waltzing, DE 2. 350. 368; SchehL Das 
Edict Diocletiane uber die Immunitatem der Vcteranen. Aeg 
13 (1933) 137. 

Veterator. See novicius. 

Veteres. The ancestors. With regard to earlier jurists, 
the term is used of jurists who lived in more or less 
remote times. In postdassical and Justinian sources 
the term refers to the classical jurists without dis- 
tinction as to whether they lived in the Republic or 
the early or late Prindpate.—See antiqui. 

Vetus consuetudo. See consu e t u do. Syn. veteribus 
moris fuit (= the andents used to). 

Vetus ius. Andent law, the law of past times, an old 
legal prinaple. The term may refer to a legal norm 
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which originadng in earlicr times was stili in force 
or to an earlicr legal norm which was amended by 
later law. Imitatio veteris iuris — a new law which 
foilowed the patrem of former law.—See ius an¬ 
tiquum. 

Vetustas. Ancient times in Justini an's constitutions, 
e.g.„ iura vetustatis. Syn, antiquitas. In the language 
of the jurists vetustas is used of situations of very 
long duradon which were considered as legal if there 
was no eridence to the contrary. The rule that 
“vetustas is considered as a law” (pro lege habetur, 
D. 3922 pr.) was oi pardcular importance in rela- 
tions between neighbors when the owner of land from 
time immemorial hac certain profits from a neighbors 
property (e.g., use of water). In another sense, 
vetustas indicates the bad state of a building (e.g. 
dilapidadon) which required repair because of its 
"old age." The owner was bound to repair the 
deiects for the benefit oi the tenants. 

Vetustiores. Ancestors. 

Vetustus. Ancient, old. Vetustum (vetustissimum) 
ius, vetustae leges — the ancient law (laws). 

Vexare. To molest, to harass (vexare adversarium 
litibus = to harass one’s adversary with lawsuits). 
—See calumnia. 

Vexillarius. The soldier who bore the Standard or a 
soldier of a military detachment (see vexillatio). 

Vexillatio. (From vexillum = a military banner.) A 
military detachment. The term applies to infantry 
units, cavalry squadrons, auxiliary troops and ma- 
rines, even to smaller units to which a spetial military 
task was assigned. Sometimes vexillum is used in 
the sense oi vexillatio. For vexillatio veteranorum, 
see veteranus. In the later Empire, military units 
servi ng in the imperial palae e (vexillationes palatinae. 
Cagnat. DS 5; Liebenam. RE 6, 1606; M. May er, Viril¬ 
ium and vexillarius (Diu. Straubnrg, 1910). 

Vi bona rapta. Goods taken away irom the owner (or 
possessor) by force.—See rapina. 

Via. A rustic servitude (see ser v itutes praediorum 
rusticorum) which entided the owner of a land to 
use a road on his neighbor’s land for driving in a 
carriage or riding on horseback. The servitus viae 
automadcally implied the right to walk and pass 
through (see iter) as well as to drive draught ani- 
mals and vehides (see actus) through the other’s 
property. 

Severim, NDI 12, 2; Arangio-Ruiz, St Brugi (1910) 247; 
An», StCagl 24 (1936) 403; Biondi, St Besta 1 (1939) 267; 
Solaxzi, SDH1 17 (1951) 237. 

Viae. Roads. A distinctiori was made b e tween pri¬ 
vate and public roads. Private roads (viae privatae, 
called also agrariae) were the roads which led through 
private land. Use could be granted by the owner to 
private individuals or to groups of neighbors, in an 
unlimited or limited mea sure (see via, iter, actus). 
Public roads (viae publicae) were open to the use 
of the people. They are also called viae consulares or 


viae praetoriae when their construcdon was ordered 
by a consul or praetor. Several Republican statutes 
dealt with the construcdon and maintenance of public 
roads. Construcdon was in the hands of the higher 
magistrates and the censors, the administradon and 
supervision was assigned to the aediles, later (under 
the Prindpate) to spedal curatores viarum. In the 
later Empire, the owners of bordering property were 
generally bound to maintain the roads running along 
their property (Cod. Theod. 15.3). Erecdon of 
monuments on public roads was prohibited. The use 
of viae publicae by the population was under inter- 
dictal protection; see interdictum de vns publicis. 
—D. 43.8; 10; 11.—See quattuorviri viis in urbe 
purgandis, duoviri viis extra urbem purgandis. 

Chapot, DS 3; Voigt, Rbm. System der Wege, BerSachGW 

1872. 

Viae consulares, praetoriae. See viae. 

Viae militares. Roads built for military purposes. 

Viae vicinales. Roads which are in, or lead to, vil- 
lages. They were generally public if they served 
for traffic to, and from, the village even when main- 
tained by the owners of the adjacent lands. 

Viasii vicani. Benefidaries of public land (ager pub¬ 
licus) to whom plots situated alongside a public 
road were assigned. They were bound to maintain 
the ccrresponding sections of the road. 

Grenier, DS 5, 857. 

Viaticum. Travel expenses. A plaintiff who incon- 
siderately (temere) summoned another to court hac 
to reimburse him for the expenses connected with his 
appearance before the magi strate. Expenses also had 
to be paid to a partner in a societas who made a 
joumey in its inter est. A small amount of money 
which exiled per sons were permitted to take with 
them when going into exile, was also called viaticum. 
Finally, viaticum was the travel money given to am- 
bassadors sent on an offidal missi on abroad. 

Lecrivain, DS 5. 

Viatores. Subordinate offidal s assigned to the office 
of a high magistrate or of a plebeian tribune, who 
carried out orders oi thdr superiors, summoned or 
arrested per sons and brought them to court, trans- 
mitted messages to senators or other magistrates, 
intervened in the convocadon of the senate, and the 
like. They belonged to the lower offidal personnel 
(see apparitores). —See lex cornella de viginti 
quaestoribus. 

Lengle, RE 6A, 2488; Lecrivain, DS 5. 

Vicanus. An inhabitant of a village (vicus).—C. 
11.57.—See viasii. 

Vicarianus. (Or vicarius, adj.) Connected with, or 
pertinent to, a vicarius, the govemor oi a dioecesis 
(in the later Empire). 

Vicarius. One who acts in another’s place as his 
substitute. Syn. vice agens .—See vice. 

Vicarius. In public law, the chief of the administra- 
tion (governor) of a dioecesis in the later Empire. 
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They were purely civil officials also charged with the 
administradon of justice.—C. 1.38. 

Lecrivain, DS S; De Villa, NDI 12, 2. 

Vicarius in urbe (Roma). Following Diocledan’s 
reform of the administradon, the vicarius residing in 
Rome was the head of the administradon of the 
Southern part of the dioecesis Italia (the so-called 
suburbicariae regiones and the islands) except for 
the district subject to the praefectus urbi. Under 
Constandne he assumed the funcdons of the former 
vicarius praefecturae urbis and had from that time 
the dde of vicarius urbis Romae. 

Kornemann, RE 5, 731; F. M. De Robertis. La repressione 
penale nella circoscrisione delTurbe (1937) 43; idem. St udi 
di diritto penale rom. (1943 ) 43. 

Vicarius Italiae. The chief of the administradon of 
the northem part of the dioecesis Italia (the districts 
north of the Apennines) after Diodedan’s reform 
of the administradon. His residence was in Milan. 
—See vicarius in ume. 

Kornemann, RE 5, 731. 

Vicarius iudex. In the later Empire, a judge (juris* 
dicdonal offidal) acdng in the place of the iudex 
ordinarius. Since the latter ride was used for pro¬ 
vincia! govemors, the vicarius was in fact the substi¬ 
tute of the govemor. In the first two centuries of 
the Principale the title vicarius was already being 
used for officials who substituted for provindal gov¬ 
emors in thdr absence or upon their death. 

Vicarius praefecti praetorio. A permanent deputv of 
the praefectus praetorio aiter Diocledan’s reform of 
administradon. One was appointed by the emperor 
in each dioecesis of the Empire. 

Lecrivam, DS 5, 821; Caq, NRHD 23 (1899) 393. 

Vicarius praefecturae urbis. A deputy of the prae¬ 
fectus urbi. The office was abolished by Constandne 
and its funcdons transferred to the vicarius in ume. 
Enstlin. Bysantinische Zeitschrift 36 (1936) 320. 

Vicarius servus. See servus vicarius. 

Vicarius urbis Romae. See vicarius in ume. 

Vice. Added to the dde of a high administrative 
offidal (e.g., vice praesidis, legati, proconsulis ) this 
indicates an offidal (a procurator) in the pro vinces 
who temporarily assumed the funcdons of an absent 
or dead govemor. Syn. agens vices ( partes ) prae¬ 
sidis, partibus praesidis fungi. Vice alicuius fungi = 
to act in place of another. Vice alicuius rei (e.g., 
testamenti, legati, pignoris ) = to be considered as 
being in the place of (a testament, a legacy, a pledge). 
—See the following items. 

Vice (or vices agens) praefecti praetorio. The deputy 
praefectus praetorio appointed (from the time of 
Diodedan) by the emperor. Appeals from his judi- 
cial dedsions went direcdy to the emperor and not 
to the praefectus praetorio. —See vicarius praefecti 

PRAETORIO. 


De Ruggiero, DE 1. 354; Cantarelli. Bull. Comm. Archtol. 
Comunale di Roma, 1890, 28; Cuq, NRHD 23 (1899) 393; 
A. Stem, Hermes 60 (1925 ) 97. 

Vice sacra. (Acdng) in place of the emperor. The 
praefecti praetorio in the praefecturae of the Empire 
and the praefectus urbi in Rome (aiter Diocledan's 
reform of the administradon) were considered as 
acdng vice sacra. —See iudicans vice sacra. 

Vicem legis obtinere. See legis vicem obtinere. 

Vices (vicem, vice) agens. A deputy offidal in pro- 
vindal and military administradon. 

De Rnggiero, DE 1, 353. 

Vicesima hereditarium. A five per cent inheritance 
tax paid by Roman ddzens on testamentary and intes¬ 
tate successions worth 200,000( ?) sesterces or more. 
It was introduced by Augustus. Responsibility ior 
collecdng the vicesima hereditatium was in the hands 
of special officers, procuratores hereditatium. —C. 6.33. 
—See apertura testamenti, lex iulia (?) de 

VICESIMA HEREDITATIUM, STATIO VICESIMAE. MISSIO 
IN POSSESSIONEM EX EDICTIO HADRIANI, EDICTUM 
HADRIANI. 

Cagnat, DS 5; Severini, NDI 12. 2 (s.v. vigesima): De 
Ruggiero, DE 3, 726; Cadnell, StDocSD 6 (1885) 273. 
7 (1886) 33; Bonelli. ibid. 21 (1900) 288; E. GuUlaud. 
Elude sur la v. h. (These Paris. 1895) ; SteUa-Maranca. 
RendLmc 33 (1924) 263; Acta Divi Augusti 1 (Rome. 
1945) 219; De Laet, AntCl 16 (1947) 29; Gilliam. 
AmJPhilol 73 (1952 ) 397. 

Vicesima libertatis. See vicesima manumissionum. 

Vicesima manumissionum. A manumission tax of 
five per cent of the slave’s value, paid by the master 
if freedom was granted by him, but paid by the slave 
if he redeemed himself by his own money; see re¬ 
demptus suis nummis. Syn. vicesima libertatis, 
aurum vicesimarium. 

Lecrivam, DS 3. 1220; Humbert, DS 1 (s.v. aurum vicesi¬ 
marium) ; Booelli, StDocSD 21 (1900) 52; Wlassak, ZSS 
28 (1907) 89; L. Clerici, Economia e finansa dei Romam 
1 (1943) 505. 

Vicinus. A neighbor. In reladons between ndghbors, 
owners of land, praedial servitudes were of gTeat 
hnportance (see ser vi t ute s praediorum rustico¬ 
rum, SER VI T UTE S PRAEDIORUM UMANORUM) inas- 
much as they determined the extern to which one 
neighbor might use the property of the other. Con- 
troversies between neighbors aro se for various rea- 
sons involving actual or threatened violarion of the 
rights of one by the other.—See cautio damni 

INFECTI, OPERIS NOVI NUNTIATIO, ACTIO AQUAE PLU¬ 
VIAE ARCENDAE, PARIES COMMUNIS, TIGNUM IUNC- 
TUM, ACTIO FINIUM REGUNDORUM, CONTROVERSIA DE 
FINE, IMMISSIO, INTERDICTA. 

P. Bonfaote, Scr giuridici 2 (1926) 783; S. Solazzi Requi¬ 
siti e modi di costitusione delle servitii prediali (1947) 29. 

Vicomagistri. See regiones urbis romae. 

Grenier, DS 5. 

Victor. Used of the successful party in a lawsuit. 
Syn. victrix pars. Similarly, victoria may refer to 
a victory in courL 
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Vietus. Nourishment, ali that is necessarv for living 
(ad victum necessaria, ad vivendum homini neces¬ 
saria), hence noi only the necessarv food, drink and 
dothing, but also “anything else which we use for 
the protection and the care of our body" (D. 
50.16.44). This interpretation of the tenn was im¬ 
ponam in cases when one was obligated to take care 
of a person (e.g., a father, a guardian) or to furnish 
victus to ancrcher (e.g., as a legacy or under another 
title). 

Vicus. A settlement. a village. a territorial unit, 
smaller than a municipium or an oppidum, occupied 
by a group ot families forming a rural community. 
In larger dties vicus indicated a Street, a block of 
buildings.—See pagus, regiones urbis romae. 
Sdralten, RE 4, 799; Grenier. DS 5: Anon.. XDI 12, 2; 
F. De Zuinea. De patrociniis picorum ( Oxford, 1909). 

Videbimus. We shall examine. The jurists used this 
word to stress a poini to which the}- wanted to devote 
particular attendon or an imponam problem that 
arose from a case under discussion. Similar locutions 
are videamus ( = let us see wheiher). videndum est 
(= h is to be examined). 

Videtur (alicui). A favorite term of the jurists to 
introduce their own ("mihi videtur" = it seems to 
me) or another jurist’s (e.g., *' Juliano videtur”) opin- 
icm. In reporting a judge’s dedsion expressions like 
videbatur, visum est. are used. 

Vidua. A widow or a wotnan who has never been 
married. Viduitas = widowhood.—C. 3.14; 6.40; 
9.13.—See luctus, secundae nuptiae, tutela 

MULIERUM, RAPTUS. 

L. Caes, Lc statui jnridique de la sponsalicia largitas eehuc 
a la mere veupe, Courtrai, 1949. 

Vigiles. The fire brigade oi Rome. Augustus creaied 
seven divisions (cohortes) of firemen, totaling seven 
thousand mer Each cohors had seven centuriae 
under the command of tribunes. The commander ot 
all the vigiles was the praefectus vigilum. One 
cohors was assigned to two di strias of Rome (see 
regiones urbis romae. The vigiles also exercised 
polite functions, chieflv at night time.—D. 1.15; 
C. 1.45.—See lex visellia. 

Gignat. DS 5; Balsdon, OCD; De Magittris. La militia 
vigilum nella Roma imperiale (1898); P. K. Baillie Rey¬ 
nolds. The p. of imperial Rome (1926); G. Mancini. I vi¬ 
gili deffantica Roma (1939). 

Vigintiviri. See vigintisexviri. 

Lecrivain. DS 5. 

Vigintisexviri. A collective term embradng 26 minor 
magistrates in the Republic with different functions. 
Among them were: the decemviri stlitibus iudi- 
caxdis, tresviri capitales, (previously called tres¬ 
viri nocturni) , the tresviri monetales, the quattuor¬ 
viri viis in urbe purgandis) (iour ofncials who had 
to keep the streets of Rome dean), the duoviri viis 
extra URBEM purgandis (who had similar duties 
with regard to the roads around the capital), and 


the quattuorviri praefecti Capuam, Cumas (who acted 
as representatives of the praetorian jurisdicnon in the 
region of Campania). The latter six magistrades 
(the duoviri and the quattuorviri praefecti) were 
abolished by Augustus, henceforth the remaining 
twent}- magistrates were collectively called vinginti- 
viri. 

Vilicus (villicus). The administrator of a country 
e state (villa), normally a slave who supervised all 
the personnel (slaves, see familia rustica). 

Laiaye, DS 5. 

Villa. A country estate. a country house. Villa urbana 
= the residential part of a country establishment 
villa rustica = farm buildings, quaners for slaves 
working in the agricultural part of the estate.—See 
ager. 

Villicus. See vilicus. 

Vim fieri veto. “I forbid force to be used.” The so- 
called prohibitoty interdicts (see interdicta prohi¬ 
bitoria ) were provided with this clause by which the 
praetor iorbade the defendant to hinder the plaintifr 
in the exerdse of his right. Vis does not mean vio- 
lence (phvsical force) here; it indicates any activity 
of the defendant which might prevent the plaindff 
from making use of a right to which he was endded. 

Berger, RE 9, 1613. 

Vim vi repellere licet. Force may be repelled by 
force. “All statuies and all laws allow this” (D. 
92.45.4). The prindple admits self-deiense by force 
against an aggressor. A well-known instance was 
seli-defense against a thief (see fur. furtum) : the 
vicdm could kill a burglar at night. but in the day- 
dme only if the thiet deiended himself with a weapon 
(telum). —See vindicatio. 

Aru. A 'DI 12. 2. 1041: idem, La iifesa privata, AnPal 15 

(1936) 128 ; 381. 

Vincire. To ietter.—See vinctus, vincula. 

Vinctus. Fettered. Ant solutus = liberated from 
fetters.—See vincula. 

Wenger. ZSS 61 (1941) 635. 

Vincula. Fetters. Fettering (vincire) was applied as 
a punishmeni of slaves by thdr masters. Fettering 
a free ddzen was considered a crimen plagii (see 
plagium ) and punished according to the lex fabia. 
It was permitted, however, as a means of coerdon 
(see coercitio) or as an additional punishment in 
prison. Vincula are mendoned in the Twelve Tables 
(see lex duodecim tabularum) as a coerdve meas- 
ure applied by a creditor against a debtor who did not 
fulfill a judgment debt. The law permitted shackling 
the debtor nervo aut compedibus (with fetters of iron 
or wood) but limited thdr weight to fifteen pounds. 
—See nexum. 

VoIIgraff, DS 5; Wenger, ZSS 61 (1941) 655. 

Vincula publica. A public prison. Syn. carcer. 
Persons suspetied of a crime were ‘neld in prison 
until the matter was deared up. Incarcerauon was, 
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however, not a punishment for a culprit condemned. 
Ant. vincula privata = fetters applied by private per- 
sons, see vincula. —See custodia reorum. 

Vinculum iuris. A legal tie (bond). The expression 
is used in the definidon of obligatio. 

Vinculum pignoris. The tie by which a pledge {pig¬ 
nus) is bound on behalf ot the creditor. Vinculum 
pignoris is also the right of a ransomer over the 
prisoner ot war whom he redeemed irom the enemy; 
see REDEMPTUS AB HOSTE. 

G. Faiveley, Redemphu ab hoste (These Paris, 1942) 112. 

Vindemia. The vintage season ( tempus vindemiae, 
vindemiarum). It was taken into consideration by 
the law in the same way as the harvest period 
{tempus messis vindemiaeve) . During these seasons 
jurisdictional acdvity was exercised only in cases 
which might be lost to the plaindff because of lapse 
of time {praescriptio, or usucapio on the part of the 
defendant) or when perishable things were involved. 
—See oratio marci on in ius vocatio. 

Vindex. For the vindex intervening for a person 
summoned to court, see in ius vocatio. The vindex 
guaranteed the appearance of the defendant at a fixed 
later date. Should the defendant fail to do so, the 
zindex was liable to the plaintin and could be sued 
under the tormulary procedure by a praetorian actio 
in factum. A vindex was acceptable to the magis- 
trate or.!v ii he was wealthy enough to guarantee the 
evenmal payment.—A vindex (guarantor) was also 
permissibie in the legis actio per manus iniectio- 
Nem to save the defendant, who had been con- 
demned in a previous trial and did not pay the 
judgment debt. from being led off to the plaintifTs 
house and put in fetters. The vindex had either 
to pay the judgment debt of the prindpal debtor at 
once or to defend him by denying that the manus in- 
iectio was justified. When defeated in the trial, the 
vindex had to pay the plaindff double. Both kinds 
of vindices disappeared in later law. In Justinian’s 
legislation thev were replaced by the fideiussor iudicio 
sistendi causa {qui aliquem iudicio sisti promiserit = 
one who promised to bring another to court).—D. 
2.10.—See vadimonium, iudicatum, manus in- 
iEcno. 

Cuq. DS 5; Severim, NDI 1Z 2: F. Kleinadam. Die Per- 
sonalexekution der Zwolf Tafeln (1904) 146; Lenel, ZSS 
26 (1905) 232; Schlossmanu, ibid. 308; G. Cicogia. V. e 
vadimonium (1911) ; N. Corodeanu, Sur la fonction du v. 
(Bocharest 1919); Lenel. Edictum perpetuum * (1927) 65; 
DuU. ZSS 54 (1934) 112; Leifer, Ztsckr. fur vergi. Rechts- 
wiss. 50 (1935) 5; L. Mafflet, La theorie de Schuld et 
Haftung (These Aix-en-Provence, 1944) 84; Pugliese, 
RIDA 2 (1949) 2S1; Kaser, Das altrom. Ius (1949) 194; 
P. Noa£les, Du droit sacre au droit crvil (1950) 143. 

Vindex civitatis. See depensor civitatis. 

Vindicare (vindicatio). Eventually assumed a gen¬ 
er»! meaning—beyond the domain of rei vindicatio 
—of laying claim to, asserting one’s right to.—See 
the following items. 


Juncker, Gedacktnissckrift fur E. Seckel (1927) 209; Dull, 
ZSS 54 (1934) 98; P. Noailles, Du droit sacre au droit 
cioil (1950) SZ 

Vindicare necem (mortem). To avenge the assas- 
sination of a man by an unknown murderer bv prose- 
cuting all the slaves who lived with him in the same 
household.—See senatusconsultum silanianum, 

QUAESTIO PER TORMENTA, TECTUM. 

Vindicatio (vindicare). In earlier times, the act of 
avenging an offense, self-defense against the violence 
of an aggressor. Later, the term was applied to the 
defense of one’s property by seeking its recovery in 
court. Gaius (Inst. 4.5) called all actiones in rem 
(see actiones in personam) vindicationes and Jus- 
tinian accepted his terminology (Inst. 4.6.15). See 
rei vindicatio. Vindicatio is also used for the 
prosecution of certain wrongdoings, such as adul¬ 
terium, or corruptio albi (see actio de albo cor¬ 
rupto). For other applications of the term, see the 
following items.—See legatum per vindicationem. 

Vindicatio coloni (or in colonatum). In the later 
Empire, the claim of a landowner asserting that a 
certain person was his colonus. 

Vindicatio familiae pecuniaeque. The earliest form 
Of HEREDITATIS PETITIO. 

Vindicatio filii. Thd claim of the head of a iamily 
for the delivery of his son held by another. Analo- 
gous was the zindicatio of a wite being under the 
marital power (in manu) of her husband, by the 
latter since her legal situadon was that of a daughter 
{filiae loco). —See interdictum de liberis exhi¬ 
bendis. 

Vindicatio gregis. See grex. 

Vindicatio hereditatis. See hereditatis petitio, vin¬ 
dicatio FAMILIAE PECUNIAEQUE. 

Vindicatio in ingenuitatem. See the following item. 

Vindicatio in libertatem. An aedon in favor of a 
free person held by another as a slave. See adsertio, 
causa liberalis. A similar case was the vindicatio 
in ingenuitatem whereby one deiended the status of 
another man as free-bom; see ingenuitas. Ant. 
vindicatio in servitutem whereby the daimant as- 
serted that another man was his slave though gen- 
erally considered free. 

Vindicatio in servitutem. See vindicatio in liber¬ 
tatem, VERGINIA. 

Vindicatio pignoris. Often applied to the aedon of 
a creditor who daimed the recovery of a pledge from 
the debtor on the ground that his obligadon had been 
discharged.—See hypotheca, actio quasi serviana. 

Vindicatio servitutis. The aedon of a person apunst 
the owner of land on which the plaindff daims a 
servitude. The aedon is also called actio confessoria. 
On the other hand, the landowner was protected 
against any one to whom he denied a semtude on 
his property by an aedon called actio negatoria or 
actio negativa. Similar was the use of an aedon 
termed actio prohibitoria (its origin is controversial) 



ENCYCLOPEDIC DICTIONARY OF ROMAN LAW 


767 


voL. «3, rr. :, « 933 ] 

by which the landowner asserted his right to prevent 
another irom exerdsing a servitude on his land. 
Leonhard. RE 4. 871 (s.v. confessoria actio ) ; V. Arangio- 
Ruiz. Rariora (1946, ex 1908) 1; G. Segre, Mei Girard 2 
(1912) 511; Biondi, AnMes 3 (1929) 93; Buckland, LQR 
46 (1930) 447; Bohacek, BIDR 44 (1937) 19, 46 (1939) 
142; Solazzi, Tutela delle servitu prediali (1949) 1; Alba- 
nese. AnPal 21 (1950) 24; Grosso, St Albertario 1 (1951) 
593. 

Vindicatio tutelae. The claim for guardianship of a 
person who was entitled by law to be the guardian 
(tutor legitimus) oi a near relative.—See tutela 
LEGITIMA. 

Vindicatio ususfructus. Analogous to vindicatio ser¬ 
vitutis when a usuiruct on another's man property is 
daimed.—See vindicatio servitutis. 

G. Grosse. 1 problemi dei diritti reali (1944) 132; Scias eia., 
BIDR 49-50 (1948) 47L 

Vindicatio uxoris. See vindicatio filil 

Vindiciae. Possession of a thing which was the object 
oi a judicial trial under the procedure of legis actio 
sacramento and which was assigned for possession 
(vindicias dicere) to one of the parties, normally to 
the actual possessor, by the jurisdictional magistrate. 
If this party lost the case (vindiciae falsae), he had 
to band over the thing together with douole the pro- 
ceeds he may have received irom it in the meantime. 
In earlier Latin vindiciae (or vindicia) was the thing 
itself about which there was a controversy.—See 
praedes litis et vindiciarum, cautio pro praede 

LITIS ET VINDICIARUM. 

Cuq. DS 5; E. Wtiss, Fschr Pcterka (Prague, 1929 ) 69. 

Vindiciae falsae. Occurred if the party to a trial who 
received temporary possession of the thing in dispute 
from the praetor (see vindiciae) lost the case under 
the judgmenL According to the Twelve Tables he 
had to restore to the adversarv the thing itself and 
double the proceeds (fructus duplio). The assign- 
ment of possession by the praetor to the wTong party 
was termed vindicias falsas dicere. 

E. Petot, Etudes Girard (1912) 229; Weis*. Fschr Peterka 
(Prague. 1929 ) 72; Ratti, St Riccobono 2 (1936) 421; 
Levy. ZSS 54 (1934) 306; M. Kaser, Restituere ais 
Prosessacaenstand (1932) 16; idem, Eigentum und Besit: 
(1943 ) 72. 

Vindicias dicere. See vindiciae, vindiciae falsae. 
M. Kaser. Eigentum und Besits, 1943, 76. 

Vindicias dicere secundum libertatem. Occurred in 
a trial over the status of liberty (status libertatis) of 
a person, the praetor ordering that he be considered 
a free man until the final dedsion.—See causa libe¬ 
ralis, VINDICATIO IN LIBERTATEM, VINDICATIO IN 
SERVITUTEM, VERGINIA. 

P. Noailles, Du droit sacri au droit civil (1950) 192; Van 
Oven, TR 18 (1950) 172. 

Vindicta. A rod used for symbolic gestures in the 
eniranchisement, called manumissio vindicta, and 
in the legis actio sacramento in rem in which 
the question of Quiritary ownership of a thing was 


examined. The controversial object was touched 
with a rod by the person asserting his ownership. 
Gaius (Inst. 4.16) identifies vindicta with festuca. 
According to a recent opinion, the term is derived 
irom vim dicere (vis dicta), indicating the act by 
which the parties emphasized thdr power over the 
thing in dispute.—D. 40.2; C. 7.1. 

Cnq, DS 5; Beseler, Hermes 77 (1942) 79; M. Kaser. Das 
altrom. Jus (1949) 327; P. Noailles, Jus et Fas (1948) 46 
(-RHD 19-20 [1940-41] 1); P. Meylan, Mei F. Guisan 
(Laiisanne, 19S0) 29. 

Vindicta. With regard to criminal offenses, vengeance, 
retribution a penalty inflicted in return for an of¬ 
fense, criminal prosecution. 

Vindius Verus. A little known jurist of the second 
century, member of the coundl of the emperor 
.Antoninus Pius. 

Ktmkel, Herkunft und sosiale Stellung der rom. Juristen, 
1952, 167. 

Vinum. For crinies committed by intoxicated persons 
(per vinum), see impetus. Drunkenness = ebrietas, 
temulatio. 

Violatio sepulcri. Violation, desecration. of a grave. 
Different offenses were punished as a crimen violati 
sepulcri, in the first place burglarizing a grave be- 
longing to another or opening one in order to bury 
a dead body therein. The wrongdoer could be sued 
for damages by the person who had the ius sepulcri 
over the grave under the actio sepulcri violati. 
This was an actio popularis so that if the person 
interested in the first place did not accuse the culprit, 
any Roman dtizen could do so. Penalty for minor 
infractions vas a fine of 100.000 sesterces and iniamy. 
Major violations, such as taking awav a corpse or 
robbery committed with the help of armed accom- 
plices, were punished by death. 

Pfaff, RE 2A, 1625; Gemer. RE 7A, 1742; Lecrivain, DS 
4, 1208; Cuq, RHD 11 (1932) 109; E. Wesenberg. Der 
strafrechtiiche Schuts der oeheiligten Gegenstande (Diss. 
Gotdngen, 1912) 95; A. Parrot, Malediction et violation 
des tombes (1939); Arangio-Ruiz, FIR 3 (1943) no. 83. 

Violentia. Violence, use of phvsical iorce.—See vis. 
Niedenneyer, St Bonfante 2 (1930) 281. 

Vir bonus. An honest, upright man (a Roman dti¬ 
zen). In certain contractual relations, particularly in 
those govemed by good faith (bona fides), the judg- 
ment (arbitrium) of a third impartial and honest 
person was dedsive whether a party had fulfilled his 
obligation or not, e.g., the approval of a work done 
by a contractor or an artisan (locatio conductio 
operis). The moral qualincations of a vir bonus 
were honesty and righteousness.—See bonus pater 

FAMILIAS, ARBITRIUM BONI VIRI. 

T. Sinto, De Romanorum viro bono. Transactione (Ros- 
praury) of the Academy of Sciences tn Cracow 36 (1903) 
251; v. Lubtcw, ZSS 66 (1948) 520. 

Vires. (Pl. of vis.) The finandal strength (means) 
of a person, an inheritance, or of a separate complex 
of goods (a dowry, a peculium). —See facultates. 




768 


ADOLF BERGER 


(trans. AMER. PSE,. JOC. 


Virga. A rod, a whip used for fiogging.—See CASTI¬ 
GARE. 

Virgo Vestalis. See vestales virgines. 

Virilis. Befitting a man (not a woman); see officium 
virile; a share in an intestate inheritance pertaining 
to one heir and equal io the shares of other heirs = 
pars virilis. —See portio hereditaria. 

Viripotens. A marriageable woman.—See impubes. 

Viritim. Personally, individually. Viritim donatus 
civitate Romana (ln inscriptions) = a foreigner who 
was personally granted Roman dtizenship. Viritim 
distribuere = to divide (e.g. t an inheritance) among 
several persons in equal shares.—See virius. 

Virtus. Bravery, courage. Competition in athledc 
games was considered a contest in bravery ( certamen 
in Virtute ). —See LEX CORNELIA de ALEATORIBUS. 

Vis. The power one has over a free person (mi ac 
potestas). With reierence to legal enactxnents ( vis 
legis), to contractual reladons (vis stipulationis), or 
nnilateral acts (vis testamenti) = validity, effective- 
ness. Hence vim (vires) habere = to be valid; vim 
(vires) accipere, optinere — to become Iegally valid. 
And nullas vires habere. 

Vis. Violence, force. The tenn occurs in both private 
and penal law, but it is defined differently for the 
two pro vinces. Whereas in the first the concept of 
vis is taken in a broader sense and even in different 
implicatioris, for the penal law it is understood as a 
major iniracdon and qualified as crimen vi's (crime 
oi violence). In the law of obligadons, vis (the use 
of physical force or morsi compulsion by one person 
against another) might provoke fear (metus) in the 
latter. Hence the two elements “force and fear" (vis 
ac metus) are mendoned together in discussions of 
the influence of metus on legal transacdons. The 
praetorian Edict dealt with vis not only in the section 
concerning duress (metus) but also with regard to 
possession when a person was dispossessed by force. 
In several provisions the praetor forbade the use of 
force to disturb existing possessory situadons (see 
vim fieri veto), or he protected public works and 
insdtudons against any hindrance ("ne vis fiat") 
which might impair their public use. Such actione 
were considered as vis, no matter whether real force 
was actually applied or not. See interdicta pro¬ 
hibitoria, INTERDICTUM QUOD VI AUT CLAM. INTER¬ 
DICTUM de vi. Thus arose the rule: “All that one 
has done when he was prohibiied (from doing it) is 
considered to have been done with violence” (D. 
50.17.732). Vis appears among the so-called vitia 
possessionis (legal defects of possession) inasmuch as 
possession acquired by force was qualified as pos¬ 
sessio vitiosa (iniusta). See exceptio vitiosae pos¬ 
sessionis, INTERDICTUM UTI POSSIDETIS, RES VI POS¬ 
SESSAE. He who uses force to defend and retain his 
possession, when illegally attacked by another, is 


not regarded as possessing by force (vi). In the 
field of penal law, the distinction between vis pri¬ 
vata and vis publica is fundamentali “whatever is 
done by violence is either a crime of vis publica 
or of vis privata ” (D. 50.17.152 pr.). The vis 
privata, force used against a private individual in 
order to commit robbery, was considered a private 
delict, like theft (furtum), and was prosecuted by a 
penal aedon (actio poenalis) of the person injured, 
the actio vi bonorum raptorum-, see rapina. The 
concepi of vis publica, a crime committed with vio¬ 
lence and prosecuted by the state in a criminal trial 
(iudicium publicum), was first established in the lex 
plautia de vi (78-63 b.c.?) and, later, by the com¬ 
prehensive legislation of Augustus, lex iulia de vi 
publica and lex iulia de vi privata. The distinc¬ 
tion which was neatly defined in this legislation was 
later distorted through imperial enactments and in 
Justinians compilat ion The sources are frequently 
contradictory in the qualification of certain outrageous 
acts as vis publica or privata. The original distinc¬ 
tion may have been based on whether the crime vio- 
lated direct interests of the state (vis publica) or 
those of a private person (vis privata). “Many crim¬ 
inal offenses are covered by the term of violence" 
(C. 9.12.6); among the instances of vis publica are 
mendoned acts of violence committed in public with 
the assistance of armed bands in order to provoke a 
riot or sedition. disturbing a trial in court. a popular 
assembly during a vote or election, or the senate, 
exercising pressure on a judge. appearance in public 
with arms or armed bands to prepare an attack 
against temples or city gates, disturbing a funeral. 
etc. Various kinds of abuses committed by officials 
and major breaches of offidal duty were also punished 
as vis publica. Even in certain cases of vis privata 
(more atrocious assaults, the use of arms) public 
prosecution of the crime was possible in addition to 
the private penal action of the individual injured. 
Together with the extension of the instances of vis 
publica more severe punishment was inflicted in the 
later imperial legislation (deportation combined with 
confiscation o i property became the normal penal ty, 
and from the time of Constantine the death penalty 
was very frequent).—D. 42; 43.16; C. 2.19; 8.4; 5. 
For vis publica Inst. 4.2; D. 47.8; C. 9.33.—See uti 

SUO IURE, INTROIRE DOMUM. VIS ARMATA. VI BONA 
RAPTA, LEX POMPEIA DE VI, TUMULTUM. TURBA, and 
the foliowing items. 

Lecrivain. DS 5 ; Berger. RE 9. 1614. 1663. 1677; Nieder- 
ineyer. St Banfante 2 (1930) 400: U. v. Lubtow. Der 
Edietstitel quod metus eouso (1932) 101: C. Longo. BIDR 
42 (1934) 99: Nardi SDHI 2 (1936) 120: Castello. RISC 
14 (1939) 279: M. David. Interdit quod vi aut clam (1947) 
25. For vis publice: Momtnsen. Rom. Strafrecht. 1899. 
653; J. Coroi. La violence en droit crim. rom. (1915) ; 
Berger. Gottingische Gelekrte Anseigen, 1917. 344: Costa. 
RendBal 2 (1917/18) 23: Flore. St Bonfante 4 (1930) 33S ; 
An, AnPal 15 (1936) 163. 
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Vis armata. Violence committed with the use of arms 
(arma). By arms are understood not only all kinds 
o i weapons (see telum) but also stones and clubs 
(fustis). The term vis armata occurs in connection 
with the dispossession oi another from his property. 
Ii the aggressor was armed but did not make use of 
the arms. his assault was nevertheless considered as 
vis armata since his having arms alone produced iear 
(terror armorum) in the person attacked.-—D. 43.16. 
See INTERDICTUM DE VI. 

Berger, RE 9, 1680. 

Vis atrox. Violence committed in a particularly atro» 
dous manner.—See iniuria atrox. 

Vis divina. See vis maior. 

Vis ex conventu. Violence under agreement, a simu¬ 
lat ed violence used by one of the parties to a con- 
troversy about possession of an immovable after the 
pertinent imerdict (e.g., uti possidetis) was issued. 
The interdia being only a provisory settlement oi the 
case, it was necessarv, in order to bring the contro- 
versy to an end, that one of the parties act against 
the order oi the praetor vim fieri veto by dispossessing 
the actual possessor. Instead of using real force, this 
was accomplished by agreement of the parties through 
a violenceless, peaceful dispossession which made the 
post-interdictal procedure possible. See interdictum 
secundarium. The conneaion of the vis ex conventu 
(to which only Gaius, Inst. 4.170. alludes, without 
using the term itself) with an institution mentioned 
solely by Cicero (pro Cace. 7.20; 1027; 11.32; 32.95; 
pro Tullio S.20; vis ex conventu: Cic. pro Caec. 
822), deductio quae moribus nt (putting one out 
[of possession] according to the customs), is not 
quite dear. 

Berger. RE 9. 1696; Saleflies. NRHD 16 (18921 32: Mit- 
teis, ZSS 23 (1902) 298: Chabrun. SRHD 32 (1908) 5; 
Costa. Cicerone giureconsulto* 1 (1927) 125. 

Vis fluminis. A great flow of water in a river, a flood. 
It is considered equal to an eanhquake or storm as 
a FO R T UI T U S CASUS which excused a person from 
appearance in court at a fixed date.—See vis maior, 
casus. 

Vis maior. Superior force. an accident which cannot 
be toreseen or avened because of “human iniirmity” 
(D. 442.1.4), such as an earthquake (see terrae 
motus), a flood (see vis fluminis), a storm (see 
temfestas) , incursion of an enemy, violem attack by 
robbers or pirates (not a simple theft) which cannot 
be repulsed, and the like.—See receptum nautarum, 

CASUS, TUMULTUS. 

De Medio, BIDR 20 (1908) 157; D. Behrens.- Die vis m. 
itnd das klassiscke Haftungssystem, Giesser (1936) ; G. I. 
Luzzatto, Caso fortuito e forsa maggiort 1 (1938) ; Con- 
danari-Michler, Fsehr W ena er 1 (1944) 236. 

Vis privata, vis publica. See vis. 

Vita. See ius vitae necisque. 

Vitellius. A iittle known jurist of the time oi Augus¬ 
tus. contemporary with Labeo. The jurist Paul wrote 


a commentary on the work of Vitellius (ad Vitel¬ 
lium) ; it seems, however, that he did not use Vitel- 
lius’ writings directlv, but Sabinus’ commentary’ ad 
Vitellium. 

Berger, RE 10, 713; Kunkel, Herkunft und tosiale Stellung 
der rom. Juristen, 1952, 117. 

Vites. Vines. Gaius used vines as an example to 
illustrate the necessity imposed by the Twelve Tables 
of applying the precise words of that legisladon in the 
legis actiones. "If one sued another for having cut 
down his vines and used the word vites, he lost the 
claim because the Twdve Tables, on which his daim 
was based, spoke of ‘trees’ and therefore he had to 
refer to trees cut down in his daim” (Inst. 4.11). 

Vitiari. To be legaliy defective, to have no legal 
effectiveness. 

Hellmann, ZSS 23 (1902) 413. 

Vitiose, Used oi aas. transactions, possession. securi- 
ties, ete , which suffer from a legal defect (see vi¬ 
tium) and, consequently. are invalid. Ant. sine vitio. 

Vitiosus. See vitiose. “What is deiective (vitiosum) 
from the very beginning cannot become valid by a 
lapse oi time” (D. 50.1729).—See tractus tem¬ 
poris, POSSESSIO IXIUSTA, VITIUM POSSESSIONIS. 

Vitium. When refemng to a legal aa or transacti on, 
a legal defea resulting from non-observance oi the 
prescribed formalities or the legal inability of the 
acting person. Hence sine vitio = blamdess, without 
any deiea. Vitium is also used in the sense of a 
loss, damage (damnum), as, e.g., vitium facere, or 
oi a fault (culpa). —See the following items. 

Cuq, DS 5. 

Vitium aedium. A defective and dangerous condition 
of a building or other construction (of a work done 
vitium operis ), Syn. aedes vitiosae. —See damnum 

INFECTUM. 

G. Branca, Donno lemuto (1937) 105 and possim. 

Vitium animi. A mental (psychical) defea or dis- 

ease. Ant. vitium corporis (corporale) = a chronie 
physical defea (e.g., blindness, deainess). The dis- 
dnction is discussed in connecdon with the sale oi 
slaves and the remedies granted by the aedilidan 
Edia in the case of unvisible defeas of slaves sold. 
—See actiones aediliciae, morbus, erro, servus 

FUGITIVUS, REDHIBITIO. ACTIO QUANTI MINORIS. 

H. Vincent, Le droit des edilcs (1922) 43; R. Monier. La 
gorantie contre les mees cachis dans la vente rotnome 
(1930). 

Vitium corporis (corporale). See vitium animi. 

Vitium operis. See vmuM aedium. Vitium operis. 
when referring to a construcdon oi a building, is 
disdnguished from vitium soli = the baa condidon of 
the soil on which the construcdon was built. Ii the 
building (construcdon, opus) collapsed because of a 
deiea in the construcdon, the contraaor was liable; 
if, however, this happened because of the bad state of 
the soil, the owner had to bear the loss. 
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Vitium possessionis. See possessio iniusta, excep¬ 
tio vitiosae possessionis, clam. 

Vitium rei. A legal "defect” in a thing which renders 
its acquisition through usucapio impossible (e.g., 
stolen things = res furtivae, things taken by violence 
= res vi possessae, things belonging to the fise). 

Vitium soli. See vitium operis. 

Vitium verborum. A defect in a written or oral dec- 
lararion, resulting from the use of words other than 
those prescribed by law. 

Vivianus. A little known jurist of the first century 
after Christ, author of a commentary on the prae- 
torian and acdilician Edicts. 

Vocare (vocatio). To summon a person to appear 
in court. A magistra te could summon a witness to 
tesdfy, a guardian to render an account of his admin- 
istration oi a ward’s property, an accused in a crimi- 
nal matter ( vocare in crimen). 

Cuq, DS 5. 

Vocare ad hereditatem. To designate an heir. The 
term is used both of an intestate inheritance ( lex 
vocat) and of the appointment of an heir by a testator 
in his wilL 

Vocari ad munus. To be called by an oifidal order 
to render compulsory personal Service or to assume 
a certain charge (munus) in the interest of the state. 

Vocatio. See evocatio. 

Vocatio in ius. See in ius vocatio. 

Vociferatio. See convicium. 

Voconiana ratio. See lex voconia, ratio voconiana. 

Volcatius. An unknown jurist of the early first cen¬ 
tury b.c., a disciple of the renowned jurist Quintus 
Mucius Scaevola. 

Kunkel. Herktmft und sociale Stellung der rom. Jurist en, 

1952, 20. 

Volens. One who agrees, who gives his consent. 
“There is no injury done to a person who consents 
(in volentem)" (D. 47.10.1.5).—See fraudare. 

Scvcnno, NDI 12, 2, 1135. 

Volgo. See vulgo. 

Volo. See velle. 

Voluntaria iurisdictio. See iurisdictio contentiosa. 

VoluntariL Voluntary soldiers organized in spedal 
units, cohortes voluntariorum. 

Voluntarius heres. See heres voluntarius. 

Voluntas. A wish, a desire, a will, an intendon. 
Voluntas as an element of one's aedon in the legal 
field acquires importance in the legal liie of a sodal 
group and of an individual when it is expressed 
orally or in wridng or is manifestcd in some other 
manner in a ciear, unambiguous way, either in a 
unilateral act (a testamen!) or in a contracL The 
manifestadon of will is taken into consideradon as 
valid only if the person involved is able to express 
his will. Infants and lunatics (see furiosus) were 
considered not to have a will at alL The will of a 
person. appropriately expressed, produced legal ef- 


fects only if it was free, i.e., not produced by error 
(see error), fraud (see dolus) or by violence (see 
vis, metus). Except for cases for which the law 
prescribed a spedfic torm (words, witnesses, wridng) 
the formless manifestadon of will could be expressed 
orally (verbis), in wridng (in scriptis, scriptura), by 
signs (see nutus) or by acdng in a way which did not 
admit of any doubt about the person’s «411 (tacite, 
see silentium). Hence the disdnedon between a 
voluntas factually expressed in one way or another 
and the voluntas the person really had. “There is a 
difference between a will which was expressed (vo¬ 
luntas expressa) and one which really exists” (D. 
45.1.138.1). “If there is no ambiguity in the words 
used, a query about the will (voluntas) should not be 
admitted” (D. 3225.1). Doubts arise when one’s 
voluntas was expressed in obscure, ambiguous words, 
written or spoken. "In an ambiguous (equivocal) 
saying we do not say both one and another thing, 
but only that one we want to say; but he who says 
anything other than what he wished, neither says 
what the words (vox) signify because he does not 
want it, nor what he wants because he did not say it” 
(D. 3425.3). In the earlier law a contrast between 
voluntas and its expression through verba or scripta 
was not taken into consideradon. In a tormalistic 
legal system, only what had been expressly said had 
legal value. But already at the end of the Republic 
a contradi edor between voluntas and verba became a 
problem which did not e scape the jurists’ interest. 
The remark in Quindlian (Inst. orat. 7.6.1) “the 
jurists very frequendv raise the questi on oi written 
words and intendon (voluntas) and a major part of 
controversial law (ius controversum) depends upon 
it,” was not a fantasy of the famous rhetorician, who 
expressly States (7.5.6) that his saving refers not 
only to statutes but “also to testaments, agreements, 
sdpuladons and any written documents, and to oral 
declararions as well.” The once widely diffused doc- 
trine in the Romanisdc literature to the effect that 
expressions like artimus, affectio, mens, voluntas, con- 
cemed with the individual will of a person, as well as 
dedsions based on taking it into consideradon, are 
suspect in the wridngs of classical jurists, may now be 
considered exaggerated and misleading. The rules 
set by Papinian, "It has been held that in agreements 
between contracting parties the will should be rather 
taken into consideradon than the words” (D. 50.16. 
219), and with regard to testaments, "in conditions 
settled in a testament the will (sc. of the testator) 
should be considered (considerari) rather than the 
words” (D. 35.1.101 pr.) doubtless reflect the opinion 
prevailing in his time in favor of the element of 
volition. In Justinian’s law voluntas reached its 
climax in the whole legal system as a decisive element 
in the evaluation of the validity, and in the interpre- 
tation, of manifestarions of wilL— Voluntas somerimes 
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means consent, approval (voluntatem dare). For 
voluntas of per sons committing crimes or illicit acts 
(= evil intention), see dolus malus, animus, cona¬ 
tus, consilium, intentio. —See, moreover, vesba, 

NUDA VOLUNTAS, ANIMUS, MENS, AFFECTIO, SILEN¬ 
TIUM, simulatio, iocus, interpretatio, and the fol- 
lowing items. 

Guarneri-Chati, IndicP (1927) 91; idem. St Riccobono 1 
(1936) 743; idem, Fsckr Koschaker 1 (1939) 136 (for 
imerpolations).—Donatori. BIDR 34 (1925) 185; Soko- 
lowski. Mei Corrui 2 (1926) 425: Brasiello, StUrb 3 
(1929) 103; Levy, ZSS 48 (1928) 74; Jolowtc*. LQR 48 
(1932) 180; Albenario. St Bonjante 1 (1930 ) 645 (= Stndi 
5. 1937. 112); HinaneUchem. Symb Frib Lenti (1931) 
373; Prisffshcim, LQR 49 (1933 ) 43. 379; Grosso, St Ric- 
cobono 3 (1936) 163; Riccobono, ilii Cynul 2 (1926) 
357; idem, ACDR Roma 1 (1934) 177; idem, BIDR 53/4 
(1948) 356; idem, Ser Ferrmi 4 (Umv. Sacro Coore, 
Milan. 1949) 55; idem, Fsckr Schuls 1 (1951) 302; 
Dolckdt, ibid. 158; Flnme, ibid. 210. 

Voluntas contrahentium. See voluntas. 

E. Costa, Popiniano 4 (1898). 

Voluntas defuncti. The wish of the deceased ex- 
pressed in his testament—See voluntas, voluntas 

TESTANTIS, MENS TESTANTIS. 

Voluntas legis. The intention of a statute.—See 

MENS LEGIS, SATIO LEGIS, SENTENTIA LEGIS. 

Voluntas postrema. A testament. Syn. voluntas 
suprema, ultima. 

Voluntas sceleris. The intention to comxnit a crime. 
Syn. voluntas maleficii. —See voluntas, cogitatio, 

CONATUS. 

Voluntas testantis. The wish of a testator expressed 
in his last wilL Syn. voluntas dejuncti. See volun¬ 
tas. Verv frequently the jurists stress that the deci- 
sion in a specifc case concerned with a testamentary 
dispositior, depends upon the inquiry into the testa¬ 
tor’* wish (quaestio voluntatis). 

E. Costa, Popiniano 3 (1896) ; A. Smnan. Favor testamenti 
e v. testantium, 1916; idem, La rieereo at Ile v. t„ Fil 1917; 
DanatntL BIDR 34 (1925) 185; G. Dolckeit Erblasser- 
wille tmd ErwerbswUIe, 1934; idem, Fsehr Koschaker 2 
(1939 ) 316; Grosso. St Riccobono 3 (1936) 155; C A. 
Maschi. St snirinterpretatione dei legatu Verba e volun¬ 
tas (1938); idem, Scr Frrrini 1 (Univ. Sacro Cuore, 
Milan. 1947) 317; Koschaker, ConfCast (1940) 106. 

Voluptariae impensae. See impensae voluptariae. 

Volusius. See maecianus. 

Vota. (In the later Emoire.) Gifts offered to the 
emperor on New Year’s Day. Vota pro salute im¬ 
peratoris (from the time of Augustus) = vows on the 
occasion of prayers for the health of the emperor 
and his family. 

Vota matrimonii (nuptiarum). In later imperial con¬ 
stituti ons, syn. with nuptiae. 

Votum. (From vovere.) A solemn vow (promise) 
made in favor of a divinity. A votum was not suable 
under the law, but the promisor (and after his 
death, his heir) was obligated to the divinity ( numini 
obligatus) under sacral law. It is doubtful whether 


the priests of the divinity had anv action against the 
promisor. 

Toutain, DS 5; Ferrini, ND1 12. 2, 932; Eitrexn, OCD ; 
Brini, RendBol 1908; Wissowa, Religio» und Kulhts der 
Romtr* (1912) 380. 

Vox. A spoken word, an oral declarati on.—See vo¬ 
luntas. 

Vulgare. To make public offidally (e.g. an imperial 
rescript). The term is found in the language of the 
imperial chancery. 

Vulgaris. Common, commonly used. The term also 
reiers to actions (vulgaris formula, actio, vulgare 
iudicium) but has no technical meaning. It indicat es 
an ordinary action as opposed to those granted ex- 
ceptionally in spedfic drcumstances (as actiones 
utiles, actiones in factum). 

Vulgaris cretio. See cimo. 

Vulgaris mulier. See meretrix. 

Vulgaris substitutio. See substitutio. 

Vulgata. (Sc. littera.) Manuscripts of the Digest 
ot the eleventh and following centuries. They are 
also called Littera Bononiensis because they were 
used in the University of Bologna. 

Kantorowicx, Die Entstehung der Digesten-Vulgata, ZSS 
30 (1909) 183, 31 (1910) 14; P. Kretschmar. ZSS 48 
(1928) 88; idem, Mittelalterliche Zahlensymoolik und die 
Entstehung der Digesten-Vulgata (1930); idem, ZSS 58 
(1938 ) 202; Mor, CentCodPav (1924) 559. 

Vulgo. Generaliy, commonly. It is used of legal rules 
and savings generallv recognized (vulgo dicitur, re¬ 
ceptum est, respondetur). 

Vulgo conceptus (or quaesitus). A child born out 
of wedlock, neither in a legidmate marriage nor in 
a concubinage (see concubinatus) or contuber¬ 
nium, the otrspring of a promiscuous intercourse. 
Such a child had no father, since the latter was un- 
known. The mother was bound to maintain the child 
who was admitted to her intestate inheritance. 

X 

Xenia. Small gifts (also called xeniola) made to a 
provindal governor; they were originally permitted. 
Later imperial legisladon, however, forbade, donati ons 
to govemors and higher ofndals of the provindal 
administration, except on the occasion of their leav- 
ing the post 
Brillant, DS 5. 

Xenodochium. A hospite!. Xenodochia were reck- 
oned among piae causae. Legades and donations 
to them were favored by the later imperial legisla- 
tion.—C. 1.3. 

Z 

Zenonianae constitutiones. Enactments of the em¬ 
peror Zeno (a-D. 474—491). Some of them are men- 
tioned by Justinian in his Institutes; they are inserted 
in full in his Code. The most renowned among this 
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emperor’s enactments is C. 8.10.12 (the exact date 
is unknown). It was concemed with the construc- 
tion of buildings in Constantinople and contained 
provisions about the height of buildings, the distance 
between neighboring houses, staircases, etc. There 
were also procedural rules conceming controversies 
among neighbors. Penalties for contravention were 
set not only against the owner of the ground but also 
the architects and workmen. A contractor who re- 


fused to finish the construcdon he was obligated to 
build was punished by a fine; in the case of insol- 
vency and consequent impossibility of continuing the 
work, he was castigated and expelled from the dty. 
Jurisdiction in all these matters was vested in the 
praefectus urbi .—See aedificatio. 

H. E. Dirksen. Hmterlassene Sehriften 2 (1871) 229; 

Brugi. RISC 4 (1887) 39S; Voigt, BerSachGW 1903. 190; 

Biondi, B1DR 44 (1937) 362. 



ENGLISH-LATIN GLOSSARY 


Abandon a child. Exponere filium 

AbandonmenL Derelictio 

Abducnon of a woman. Raptus 

Abcttor. See Accomplice 

Aboiish a statute. Tollere legem 

Aborrion. Partus abactus 

A bsen ce in a triaL Contumacia, eremodicium 

Absent witboui leave. Emansor 

Abuse oi rights. Aemulatio 

Accept a stipulatory promise. Stipulari 

Acceptance oi an inheritance. Aditio hereditatis 

Access to a grave. Iter ad sepulcrum 

Accident. Casus 

Accomplice. Socius, conscius, particeps, minister, see 
OPE ET CONSILIO 

Account-book. Rationes, codex accepti et expensi 
Accraal. See ius accrescendi 
Accusadon, malidous. Calumnia 
Accusation, written. Libellus inscriptionis, subscriptio 
Acknowledge a seaL Agnoscere ( recognoscere) sig- 
num 

Acknowledge paterni ty. Agnoscere liberum 
Acquittal. Absolutio 
Act in courL Postulare 

Actor. Scaenicus, mimus, qui artem ludicram exercet 
Adjournment oi a trial. Dilatio 

Administrator. Procurator, curator; administrator oi 
another's property = procurator omnium bonorum 
Adoptior- Adoptio, adrogatio 
Advantage. Commodum, emolumentum 
Adversary in a trial. Pars diversa 
Advice. Consilium 

Adviser. legal (oi magistrates, judges). Adsessor 
Adviser of the emperor. Consiliarius 
Advocate. Advocatus, patronus causae, orator, causi¬ 
dicus, scholasticus 

Against good customs. Contra bonos mores 
Against one's wilL Invito ( aliquo) 

Age. Aetas 

Age below puberty. Aetas pupillaris 
Agent. Actor, procurator 

A g re em ent not to sue in courL Pactum de non petendo 
Agreement Pactum, contractus, placitum, conventio 
Agreement, extra judicia! about a controversy. Trans¬ 
actio 

Agreement with redprocal obligations. Synallagma 

Air, airspace. Acr, coelum 

Alliance. Foedus 

Allv. Socius pofiuli Romani 

Ambassador. Legatus 

Amnesty. Indulgentia principis 


Ancestors. Maiores 

Animal, domestic. Pecus, quadrupes, animal 
Animal, wild. Fera ( bestia) 

Announce (publidy). Proscribere (palam) 

Annui a statute. Abrogare, tollere legem, see derogare 
Anonymous. Sine nomine, see libellus famosus 
Answer (dedsion) oi the emperor. Rescriptum 
Answers (opinions) of the jurists. Responsa pruden¬ 
tium 

Appeal. Appellatio, provocatio 
Appeal, written. Libelli appellatorii, «ee appello 
Application (written) to courL Libellus conventionis 
Appomtment of an heir. Institutio heredis 
Appointment of a substitute heir. Substitutio 
ApprovaL Approbatio, probatio, auctoritas 
Approval by a prindpaL Ratihabitio 
Appurtenance of a land. Instrumentum, instructum 
fundi 

Arbitration, agreement on. Compromissum 

Arbitrator. Arbiter, iudex compromissarius 

Archive. Tabularium, tabulae publicae 

Armistice. Indutiae 

Army. Exercitus 

Arrest. Prensio 

Arson. Incendium 

Ascendants. Maiores, superiores 

Assemblies oi the people. Comitia 

Assembly. plebeian. Concilium plebis 

Assessment of taxes. - Descriptio 

Assistance. Auxilium, see ius auxilii 

Assodarion. Collegium, sodalicium 

Assume an obligarion. Suscipere obligationem 

.Astrologus. Astrologer, mathematicus 

.Asylum. See confuga 

Attempt, criminaL Conatus 

Aucti on. Subhastatio 

Authentic. Verus 

Authority. Auctoritas 

Authorization. Iussum, mandatum 

Avenge an offense. Vindicare 

Bad faith. Mala fides 

Bad (forged) money. Adulterina, reproba, falsa pe¬ 
cunia 

Bakers. Pistores 
BandiL Latro 

Banishment. Deportatio, relegatio, exilium 
Bank of a river. Ripa 

Banker. Argentarius, nummularius, mensularius 
Bankrupt. Decoctor 
Barter. Permutatio 
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Beam. Tignum, see tignum iunctum 
Beginner in a (lawyers) profession. Tiro 
Below puberty. Impubes 
Betrothal.' Sponsalia 

Beyond the nonnal order. Extra ordinem 
Birthplace. Origo 
Bishop. Episcopus 
Bishop’s court. Episcopalis audientia 
Blame by the censo rs. Nota censoria 
Blind. Caecus, see testimonium caeci 
Board, advisory, of magis tratcs. Consilium magistra¬ 
tuum 

Board, white, ior offidal announcements. Album 
Bodv-guard oi the emperor. Protectores 
Bookkeeper. Ratiocinator 
Booty. Praeda 
Borrow. Mutuari 

Bottomry loan. Fenus nauticum, pecunia traiecticia 

Boundary o i a land. Fines, confinium, modus agri 

Boundary stone. Terminus, cippus 

Bribe. Corrumpere 

Bribery at elections. Ambitus 

Bribery in ofnce. Repetundae 

Brother. Frater 

Building. Aedes, aedificium 

Building materials. Tignum, see tignum iunctum 
Building regulations. See zenonianae constitu¬ 
tiones 

Buildings, public. Opera publica 
Burdens (expenses) of a marriage. Onera matrimonii 
Burden of the proof. Onus probandi 
Bureau of the imperial chancerv. Scrinium 
Burglar. Effractor 

By-laws of an assodadon. Pactio collegii 

Captain of a ship. Magister navis 
Case. Causa, res iudicialis 
Cash-book. Codex accepti et expensi, rationes 
Cash payment. Numeratio pecuniae, pecunia numerata 
Cast horoscopes. Ars mathematica 
Census dedaration (retura), oral. Professio censualis 
Chair used by high magistrates. Sella curulis, see sub¬ 
sellium 

Chairxnan of a criminal jury. ludes quaestionis 
Chancery, imperiaL See a cognitionibus and the fol¬ 
io wing entries 

Change a testament. Mutare testamentum 
Change in the familv status. Mutatio familiae 
Charitable ins titubor:. Piae causae 
Charter of a colony (province). Lex coloniae ( pro¬ 
vinciae) 

Chastity, crimes against chastity. Pudicitia 
Chicanery. Calumnia 


[tkans. aMER. eHIL. soc. 
Chief of the palace offices. Magister officiorum 
Child. Infans, liber 

Child, unbora (in the womb). Nasciturus, in utero 
Child of an unknown father. Spurius, vulgo conceptus 
Childless. Orbus 

Children. Liberi, see ius liberorum 
Choice. Optio 
Church. Ecclesia 
Citizen. Civis 

Cidzens of a munidpality. Municipes 
Citizenship. Civitas 
Civilian. Paganus 
Claim. Petitio 

Claim back. Repetere, reposcere 
Claim for the recoverv oi a pledge. Vindicatio pignoris 
Claim of a servitude. Vindicatio servitutis 
Claim of an inheritance. Hereditatis petitio 
Class, equestrian (senatorial). Ordo equester ( sena¬ 
torius ) 

Classes, sodal higher. Potentiores, honestiores 

Classes, social lower. Humiliores, tenuiores 

Qerk, in a court. Scriba, exsecutor 

Coerdve measures. Coercitio 

Co-heirs. Coheredes 

Coins. Nummi 

Collapse of a building. Ruina 

Collusion between accuser and accused. Praevaricatio 
Command. Iussum 
Commander. Praepositus, praefectus 
Commander, military. Imperator, regens exercitum 
Commander of a fleet unit. Nauarchus ( classis ) 
Commander of a ship. Magister navis 
Commander oi the cavalry. Magister equitum 
Commander of the infantry. Magister peditum 
Commissioner. Procurator, curator 
Common ownership. Communio 
Common thing. Res communis 
Complain. Queri 
Complaint. Querela, querimonia 
Complex of things as a unit. Universitas (rerum), 
corpus ex distantibus 

Conceal another’s slave. Celare, suscipere, supprimere 
servum alienum 
Concealer. Occultator 
Conceived. Conceptus, in utero 
Condude a Sctidous transactio n. Simulare 
Concurrent crimes. Delicta concurrentia 
Confer a higher rank. Promovere 
Confiscation. Ademptio, publicatio, proscriptio ( bono¬ 
rum) 

Construcdon of a house. Aedificatio. See superficies 
Contempt of court. Contumacia, see obtemperare 
Contractor. Redemptor, conductor ( operis) 
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Ccmtrol oi public morals. Regimen morum 
Controversv in court. Lis, see iuxgium 
Conveyance o: a r« mancipi. Mancipatio, in iure cessio 
Conveyance of property. Translatio dominii 
Copper and scales. See m aes et libram 
Copy. make a copy. Describere 
Copy of a document. Exemplum 
Corporal punishment. Castigatio, verberatio, fustigatio 
Corporate bodv. Universitas, corpus, collegium 
Corpse. Cadaver 

Correality. See duo rei promittendi 
Corruption of a slave. See actio servi corrupti 
CotmdL Consilium 

Coundl, munidpal. Ordo ( consilium) decurionum, 
curia 

Counterfeit money. Moneta (pecunia) adulterina, jalsa 
Court days. Actus rerum, see feriae, dies fasti 
Court halL Secretarium 
Court practice. Consuetudo fori 
Creditor bv stipulatio. Reus stipulandi, stipulator 
Crime. Crimen, delictum, maleficium 
Crime through cheating, iraud, deceit. Stellionatus 
Crimes prosecuted by the person injured. Delicta (pri¬ 
vata) 

Crime s prosecuted by the state. Crimina publica 
Criminal courts. Quaestiones 
Criminal offense. Admissum, flagitium 
Crown property of the emperor. Patrimonium Caesaris 
Customary law. Consuetudo, tuos, mores maiorum, ius 
moribus constitutum 
Custom duties. Portoria 
Customs (good). Mores (boni) 

Customs, local. Usus loci, mores civitatis (regionis) 

Damage done by domestic animais. Pauperies 
Damage done to property. Damnum iniuria datum, see 
LEX AQUILIA 

Damage, threatened. Damnum infectum 
Danger. Periculum, see damnum infectum 
Daughter. Filia 
Deai. Surdus 
Death. Mors 

Death penahy. Supplicium (ultimum), poena capitis 
(capitalis) 

Death, upon (because of). Mortis causa 
Debt. Debitum 
Debt, non existing. Indebitum 
Debt-book. Kalendarium 
Debtor. Reus (debendi), debitor 
Debtor through stipulation. Reus promittendi, pro¬ 
missor 

Debtors, joint. Correi, duo rei. 

Decapitation. Decollatio, capitis amputatio 


Deceased. Defunctus 
Deceipt Dolus, fraus 
Deceitfully. Dolo, dolose, subdole 
Deceive creditors. Fraudare creditores 
Decemviral legislation. Lex duodecim tabularum 
Decision of a magistrate (emperor). Decretum 
Decision of an arbitrator. Arbitrium, sententia arbitri 
Decision oi the senate. Sententia senatus 
Declaration before censors. Professio censualis 
Dedaration beiore offidals. Professio 
Dedaration before witnesses. Testatio 
Dedarations conceming the birth of children. Profes¬ 
siones liberorum natorum 
Decree. Decretum 
Deiamadon. Iniuria, convicium 
Deiamatory letter (poem). Libellus famosus (carmen 
famosum) 

Default. Mora, contumacia, absentia 
Defeci, legal. Vitium 
Defect mental. Vitium animi 

Deiecdve condition of a building (construcdon). Vi¬ 
tium aedium (operis) 

Deiecdve, legallv. Vitiosus 

Deiects concealed (latent) in a sale. See actio red¬ 
hibitoria 

Detendant. Reus, is cttm quo agitur 
Defenseless in tria!. Indefensus 
Defraud. Fraudare 

Defrauding vour.g men. Circumscriptio adulescentium 
Degree of relationship. Gradus 
Denial of a daim. Infitiatio, negatio 
Denouncer. Delator , nuntiator 

Dependant upon another’s patemal power. Alieni iuris, 
in potestate 

Deputy offidal. Vices (vicc) agens, vicarius, proximus 
Descendants. Descendentes, posteri, progenies 
Desecrauon of a grave. Violatio sepulcri 
Deserter. Perfuga, transfuga, see deserere 
Designadon of an hdr. Institutio heredis 
Destruction. Demolitio 
Determination by lot. Sortitio 
Disapprove. Reprobare 

Discharge, honorable, from military Service. Missio 
honesta 

Disease. Morbus; chronie disease. Morbus perpetuus 
Disherison. Exheredatio 
Dishonest. Improbus, contra bonam fidem 
Disinherit. Exheredare 

Disraissal from military Service. Reiectio militia 
Disobedience to a magisteria! order. See obtemperare 
Dispossess. Deicere de possessione 
Dissolve a legal de. Solvere 
Disdncdve insignia (dtles). Ornamenta 




776 


ADOLF BERGER 


(trans. amel 


soc. 


Distribution of money among people. Missilia, tactus 
missilium 

Districts, administrative in Rome (Italy). Regiones 

Disuse of a law. Desuetudo 

Divine law. Ius divinum, ius sacrum, fas 

Division of common inheritance. See actio familiae 

ERCISCUNDAE 

Division of common propertv. See actio communi 
dividum» 

Division of process (bipartition). See in i ure, apud 
iudicem 

Divoree. Divortium, repudium, separatio 

Document Instrumentum, charta, scriptura 

Door. Ostia 

Dowry. Dos, res uxoria 

Draft by lot. Sortitio 

Draft. written of a judgmem. Pariculum 

Drunkenness. Ebrietas, tcmulatio, see vinum 

Dumb. Mutus 

Duress. See metus 

Duties, public, for the state or city. Munera 

Earnest (money). Arra 
Earthquake. Terrae motus 
Eas ement. Servitus 

Ecclesiastical jurisdicrion. See episcopalis audientia 
Elected magistrate (for the next term). Designatus 
Election between altemative obligations. Optio, see 
ius variandi 

Elections, dishonest practices in. Ambitus 
Embezzler. Decoctor 
Embezzlement in omce. Peculatus 
Emergencv. X e cessit as 
Emergency tax. Tributum temerarium 
Emperor. Princeps, imperator 

Enactment imperial, of particular importance. Sanctio 
pragmatica 

Enactment of a plebeian assembly. Plebiscitum 
Enactments of the emperors. Constitutiones principum, 
statuta imperialia 
Endow with a dowry. Dotare 
Enemy. Hostis 
Enforce paymenL Exigere 
Enfranchisement of a slave. Manumissio 
Enriched. Locupletior factus 

Enrichment. Id quod pervenit, versum in rem alicuius 
Enrichment, unjustified. See condictio 
Ens lavem ent by penalty. See servus poenae 
Entry in a cash-book. Nomen, see nomina tran¬ 
scripticia 

Equal lega! situation. Par causa 


Equipment of a house (land). Instrumentum, instruc¬ 
tum domus (fundi) 

Equity. Aequitas 

Error conceming law. Ignorantia (error) iuris 
Estate (inheritance). Hereditas, res hereditariae 
Estate tax. Vicesima hereditatium 
Esteem. Existimatio 
Estimation. Taxatio, aestimatio 

Evade law. Circumvenire, fraudare legem, in fraudem 
legis agere 

Evade summons in court by hiding. Latitare 
Evidence. Probatio 
Evidence, circumstantial. Indicium 
Examination of a case in court. Causae cognitio 
Examine (confirra) the correctness of a copy. Recog¬ 
noscere 

Excessive claim. Pluspetitio 
Exchange. Permutatio 
Exclude from the se nate. Senatu movere 
Excuse. Excusatio, velamentum 
Execution of a judgment. See actio iudicati, manus 
iniectio 

Execution through taking a pledge. See pignus i si 
causam iudicati 

Execution of a criminal. See poena capitalis, poema 
Executioner. Speculator 

Exemption. excuse, from guardianship or public chargcs. 
Excusatio 

Exemption from law. Solutio legibus 
Exemption from taxes. Immunitas, vacatio 
Exerdse of a righL Usus iuris, uti suo iure. 

Exile, voluntary. See interdicere aqua et igni 
Ex-master of a slave. Patronus 
Expenses. Impensae, impendium, sumptus 
Expenses connected with a lawsuit Sumptus litis 
Explanation of laws (or last wills). Interpretatio 
Expose to public view. Proponere, publicare, pro¬ 
scribere, promulgare 
Expropriation. Emptio ab invito 
Expulsion. Relegatio 

Extinction of obligations. See solutio, liberatio, ac¬ 
ceptilatio, DATIO IN SOLUTUM, CONTUSIO 
Extrajudidal oath. Iusiurandum voluntarium 
Extort. Torquere, extorquere 
Extortion. Concussio, crimen repetundarum 

Factual situation. Res facti 
Fair and just. Bonum et aequum 
Faith (good, bad). Fides (bona, mala) 

False judgment See Unjust judgment 

Family coundl. Consilium propinquorum, domesticum 

Farmers of public revenues. Publicani 
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Father. Pater (familias), parens 
Fear. Metus, timor 
Fees, judidaL Sportulae 
Female sia ve. Ancilla 
Fesdvides. public. Ludi publici 
Fetters. Vincula 

Fasce (fiancee). Sponsus (sponsa) 

Fidudaiy agreement Pactum fiduciae 
Financial naners. Rationes 

Financial means ot a pcrscu. Facultates, modus facul¬ 
tatum 

Fme. Multa, poena nummaria (pecuniaria) 

Fire. Incendium 
Fire brigade. Vigiles 
First name. Praenomen 
Fishing. Piscari 
Fieet. Classis 
Fiock of animals. Grex 
Flowing water. Aqua profluens 
Food admi ni strati on. Annona 
Forbid. Prohibere, vetare 
Forcc (physical). Vis, violentia 
Foredosure oi piedge. See lex commissoria, impe¬ 
tratio DOMIXII 
Foreigner. Peregrinus 
Forgerv. Falsum 

Formalities. lega!. Sollemnitates iuris 

Formiess agreement. Pactum (nudum), placitum 

Formless promi se o: a dowry. Pollicitatio dotis 

Formularies for documents. Formulae 

Formolary procedure. See formula 

Fortune-teller. Vaticinator 

Foster parent. Nutritor 

Foundations, charitabie. Piae causae 

Foor-iooted animal. Quadrupes 

Fracture of a bone. Os fractum 

Fraud. Dolus 

Fraudulently. Subdole, dolose 
F ree. Liber 

Free a slave. Manumittere 
Free from charges. Immunis, see optimo iure 
Free man esslaved throogh condemnation. Servus 

poenae 

Free wflL Libera voluntas 
Freeborn. Ingenuus 
Freedman. Libertus, libertinus 
Freedmans Services. Operae liberti 
Froits. Fructus 
F oneraL Funus 

Funeral association. Collegium funeraticium 
Funeral oration. Oratio funebris 
Fuxlough. Commeatus 


Gain. Lucrum 

Gain in a transacti on. Lucrari, lucrifacere 
Gambler. Aleator, see alea 
Games (public). Ludi (publici) 

Gates oi a dty. Portae 

General authorization. Mandatum generale 

Gitt. Donatio, donum, munus 

Gifts between spouses. Donationes inter virum et 
uxorem 

Give a dowry. Dotare 

Give noti ce. Denuntiare 

Give security. Cavere 

Good customs (manners). Boni mores 

Good iaith. Bona fides 

Goods transported by sea. Vectura 

Governor of a diocese. Vicarius 

Governor of a province. Praeses (rector) provinciae 

Grace of the emperor. Indulgentia principis 

Gratuhous loan of things for use. Commodatum 

Grant an aedon. Dare actionem 

Grant ot maioritv rights to a minor. Venia aetatis 

Grave. Sepulcrum 

Gross negligence. Magna (lata) culpa, magna negle¬ 
gentia 

Group of per sons as a unit. Universitas 
Guaranties in process. See vadimonium, cautio iudi- 
cio sisn 

Guarantv for evicdon. See actio auctoritatis, stipu¬ 
latio DUPLAE 
Guardian. T utor 
Guardianship. T utela 
Guild. Collegium, ordo 
Guihy. Reus 

H arbor. Portus 
Harvest Messis 

Head of an office. Praefectus, praepositus, magister, 
curator 

Head of the fisca! administradon. Rationalis 
Health (bad). Valetudo 
Heir. Heres 

Heirless estate. Bona vacantia 

Help through procedural measures. Succurrere, sub¬ 
venire 

Herald. Praeco 
Herd. Grex 

Heshate is tesdmony. Vacillare 
High treason. Crimen molestatis, perduellio, proditio 
Higher in rank. Superior 
Highwav robber. Latro, grassator 
Hire ancther s labor. Locatio conductio operarum 
(operis) 
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Hold a thing. Detinere, naturaliter possidere 

Holidays. Feriae 

Honest man. Vir bonus 

Honestv. Bona fides, probitas 

Honorarium for intellectual Services. Salarium 

Hospital. Xenodochium 

Hostage. Obses 

House. Domus, aedes 

Hunting. Venatio 

Husband. Maritus 

Ignorance of a fact (Iaw). Error, ignorantia facti 
(iuris) 

Illegal. Illicitus 

Illegitimate child (father). Filius {pater) naturalis 
Illiterate. Ignarus litterarum (see litterae) 
Imaginary marriage. Nuptiae simulatae 
Immovables. Res immobiles 

Imperial council. Consilium principis, consistorium 

Imperial enactmems. Constitutiones principum 

Impulse. Impetus 

In court. Pro tribunali 

Inacdon. Silentium 

Incapable to be a witness. Intestabilis 

Income. Reditus 

Independent of another (legallv). Sui iuris 
Individual thing. Species 
Ineffecdve, legallv. Inutilis 
Infamous. Qui notatur infamia 
Iniantrymen. Pedites 

Informat proceedings, out of court. De plano 
Informer. Denuntiator, index, delator 
Inhabitant. Incola 
Inheritance. Hereditas 
Inheritance tax. Vicesima hereditatium 
Innkeeper. Caupo, see receptum nautae 
Inquire. Quaerere 

Insane. Demens, furiosus, mente captus 
Insubordinadon. Contumacia 
Insuit. Contumelia, iniuria, convicium 
Intellectual profession (services). Artes (operae ) 
liberales 

Intent to commit a crime. Consilium, voluntas sceleris 
Intendon. Animus, affectio, mens, cogitatio, voluntas, 
propositum 

Intendon of a statute. Mens, sententia legis 

Intentionally (with evil intendon). Dolo malo, dolose 

Intercourse with an unmarried woman. Stuprum 

Interest Usurae, fenus 

Interest for default Usurae morae 

Interest from interest. Usurae usurarum, anatocismus 

Interest of twelve per cent. Usurae centesimae 


Interest, public. Utilitas publica, see intereste utius 
Intermediary. Interposita persona 
Interrupdon (of usucapdon). Interpellatio, usurpatio 
Intestate succession. Hereditas legitima {ab intestato), 
bonorum possessio intestati 
Intoxicadon. Ebrietas, temulatio. See vinum 
Inundadon. Vis fluminis 
Invade another's property. Introire, ingredi 
Invalid, legally. Irritus, invalidus, nullus, nullius mo¬ 
menti 

Invest money. Collocare pecuniam 

Invesdgator. Quaesitor 

Inviolable. Sacrosanctus 

Island. Insula 

Issue a decree. Decernere 

Issue an interdict. Reddere interdictum 

Jail. Caecer 

Jetdson. laetus mercium 

Joinder of issue. Litis contestatio 

Joinder of possessions. Accessio possessionis 

Joint debtors. Correi, duo rei promittendi 

Joint creditors. Duo rei stipulandi 

Judge. Iudex 

Judgment. Sententia 

Judgment debt. Iudicatnm 

Judidal matter. Causa 

Jurist. Iurispruaens, prudens, iurisconsultus, iuris pe¬ 
ritus 

Just title. Iusta causa 

Keeper of stables. Stabularius, see receptum nautae 
Keys. Claves 

Kidnapper. Plagiarius, plagiator 

Kidnapping. Plagium 

Kind of things. Genus 

King. Rex 

Kingship. Regnum 

Kiss. Osculum 

Knowledge. Scientia 

Knowledge of law. Iuris scientia, iurisprudentia 

Labor (manual and intellectual). Operae 
Laclc of knowledge of the law. Ignorantia iuris 
Lack of professional skill. Imperitia 
Lampoon. Carmen famosum, libellus famosus 
Land (plot of land). Ager, fundus, praedium 
Land dedicated to the gods. Locus sacer 
Land ior agricultural production. Praedium rusticum 
Land for urban udlization. Praedium urbanum 
Land in Italy (provinces). Fundus Italicus {provin¬ 
cialis), solum, praedium Italicum {provinciale) 
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Land-register. Libri censuales 

Land-tax (in provinces). Tributum soli, stipendium 

Large estate. Latifundium 

Last wilL Postrema, ultima voluntas, testamentum 
Law. Ius, lex 

Law, customary. See Customaiy law 

Law originating in edicts of magistrates (praetors). 

Ius honorarium ( praetorium ) 

Lawsuit. Actio, petitio, persecutio 

Lawfullv. lure, recte, rite, licite 

Lawyer. See Advocate 

Lawyer pleading in court. Togatus fori 

Lease. Locatio conductio 

Lease in perpetuity. See emphyteusis 

Leave (inheritance, legacy). Relinquere 

Leave of absence. Commeatus 

Legacy. Legatum, see fideicommissum 

Legacy of a fraction of the estate. Partitio legata 

Legacy. addirional. to an heir. Praelegatum 

Legal nile. Regula turis, norma, canon 

Legally. See Lawfullv 

Legi rimate son. Filius legitimus 

Lend money. Credere pecuniam ’ 

Lessee. Conductor 

Lessor. Locator 

Letter. Epistula, litterae 

Letter of commendarion. Prosecutoria 

Liabie, to be. Teneri 

Liberation from an obligation. Solutio 

List of property. Inventarium 

Lirigaticm. Lis, controversia 

Lirigarion tax. Quadragesima litium 

Loan for consumprion. Mutuum, creditum 

Loan of a thing for use. Commodatum 

Long-term lease. Emphyteusis, ius in agro vectigali 

Loss. Damnum 

Loss of profit. Lucrum cessans 

Lower imperial offidals. Proximi 

Lunaric. Furiosus, demens, mente captus 

Lttxury, laws against. Leges sumptuariae 

Majority in a Corporation. Maior pars 
Make a copy. Describere 
Make a gift. Donare 

Make a testam ent. Testari, testamentum facere 
Make good losses. Resarcire, sarcire 
Maliaous triaL Calumnia 

Manage another’s afiairs. Negotia ( aliena) gerere, 
administrare 

Management of another^s afrairs without authorizarion. 
Negotiorum gestio 

Manager of a commercial enterprise. Institor 


Manager of another*s afrairs. Procurator; without 
authorizarion = negotiorum gestor 
Manslaughter. Homicidium 
Manumission tax. Vicesima manumissionum 
Maritime loan. Fenus nauticum, pecunia traiecticia 
Market. Nundinae 
Market place. Forum 
Marriage. Matrimonium, nuptiae 
Marriage contract, written. Tabulae nuptiales ( dotales ) 
Marriage, incestuous. Nuptiae incestae, see incestus 
Marriage-like union of slaves. Contubernium 
Master of a slave. Dominus 
Master of ceremonies. Magister admissionum 
Matter of fact. Res ( quaestio) facti 
Matter of law. Res ( quaestio ) iuris 
Meeting, imormal, of the peoole. Contio 
Members of a Corporation (assodarion). Socii, sodales, 
corporati, collegiati 
Merchandise. Merx 
Merchants. Negotiatores, mercatores 
Messenger. Nuntius 
Messengers in office. Viatores 
Milestone. Militarium 
Military court. Iudices militares 
Military deliets. Delicta militum 
Military law. Ius militare ( militum ) 

Military Service. Militia 
Mines. Metalla 

Minor magistrates. See vigixtisexvixi 

Minority. Minor actas 

Mint. Moneta 

Mistake. Error 

Money. Pecunia, nummi 

Money lent. Pecunia credita 

Monk. M onach us 

Moral duty. Officium pietatis 

Motive of a sutute. Ratio legis 

Mouming. Luctus 

Movables. Res mobiles 

Move to another place. Migrare, see interdictum de 
migrando 

Municipal senate (coundl). Consilium (ordo) de¬ 
curionum 

Munidpality. Municipium 
Murder. Homicidium, see parricidium 
Murder by poison. Veneficium 
Murderer. Sicarius 

Name. Nomen 

Natural law. Ius naturale ( naturae ) 

Navy. Classis 
Negligence. Culpa 
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Neighbor. Vicinus 
Newbom child. Partus 

Norm, legaL Praeceptum ( regula) iuris, praescriptum 
Non-appearance ia court:. Contumacia 
Non-use of a right Non usus 
Notary. Tabellio, tabularius 

Notification of aedon to tbe defendant Editio actionis 

Notiiy. Denuntiare 

Nourishment Victus 

NulL Nullus, nullius momenti, invalidus 

Oath. Juramentum, iusiurandum 

Oath in a dvil triaL See iusamentusc neces saxium 

Oath of a magistrate. See iuxaxe in leges, eiuxatio 

Oath of soldiers. Sacramentum 

Object of a lawsuit Res de qua agitur, lis 

Object of a pending trial. Res litigiosa 

Objection in triaL Exceptio 

Obsolescence. Desuetudo 

Offense against the state. Maiestas, perduellio 

Offense, personal. Iniuria 

Offenses, military. Delicta militum 

Offer. Oblatio 

Office, public Ministerium 

Officers, highest, in the legion. Tribuni militum 

Offices, regional, of the fise. Stationes fisci 

Omdal duties. Officium 

Offidal, highest, in an imperial office. Primicerus, 
princeps 

Offidals in the fiscal administradon. Rationales 
Offidals in the imperial pala ce. Palatini 
Omission, negligent Neglegentia, culpa in non faciendo 
Omit a person in a will. Praeterire, omittere 
Opening oi a will. Apertura testamenti 
Opposing an excepdon. Excipere 
Oral solemn dedaradon. Nuncupatio 
Oral will. Testamentum per nuncupationem 
Orator. Rhetor 
Ordain. Statuere 
Order (authomadon ). Iussum 
Order of a magistrate. Decretum, iussum 
Order of payment from a bank deposit. Relegare pe¬ 
cuniam, delegare ab argentario 
Order, public Disciplina 

Order to lend money. Mandatum pecuniae credendae 
Order to take possession, issued by a praetor. Missio 
in possessionem 

Ordinary dvil procedure. Ordo iudiciorum privatorum 
Ordinary criminal procedure. Ordo iudiciorum publi¬ 
corum 

Original of a document Exemplar, authenticum 
Oudawed. Proscriptus, interdictus aqua et igni, sacer 


Outside the court Extra iudicium 

Owner. Dominus, proprietarius 

Ownerless estate (inheritance). Bona vacantia 

Ownerless things. Res nullius 

Ownership. Dominium, proprietas 

Ownership protected by praetorian law. See in bonis 

Pacc Passus 

Paindng. Pictura 

Panel of judges. Album iudicum 

Parcel of public land. Locus publicus 

Parddon. Divisio 

Partner. Socius 

Partnership. Societas 

Party to a trial. Pars, litigator 

Party walL Paries communis 

PasquiL Libellus famosus 

Pass a judgment Sententiam ferre, iudicare 

Pasture land. Pascuum 

Pasture servitude. Ius pascendi 

Paterna! power. Patria potestas 

Patronage. Patrocinium 

Pay a debt. Solvere, retro dare 

Payment by installment Pensio 

Palment of a debt Solutio 

Peace. Pax 

Pederastv. Stuprum cum masculo 
Penalty. Poena 

Period of time. Tempus, intervallum 
Periods, ludd (in an insane person). Dilucida ( lucida ) 
intervalla 

Perjury. Periurium 

Person not belonging to a family. Extraneus 

Personal offense. Iniuria, contumelia 

Personnel, auxiliary, in an office. Apparitores 

Petition. Preces, libellus, supplicatio 

Physical things. Res corporales 

Physidan. Medietis 

Plaintiff. Actor, petitor, is qui agit 

Plariorm for the court. Tribunal 

Plead in court a case. Causam dicere, perorare 

Plebeian assembly. Concilium plebis 

Plot of land. Ager, fundus, praedium 

Plurality oi creditors. Duo rei stipulandi 

Plurality of debtore. Duo rei promittendi 

Plurality of guardians. Contutores 

Plurality of heire. Coheredes 

Poison. Venenum 

Poisoner. Veneficus 

Police offidals. Curiosi 

Poll-tax. Tributum capitis 

Popular assembly. Comitia 
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Possession of a righti Possessio iuris, quasi possessio 

Possessor in good (bad) faith. Possessor bonae fidei 

Possessore- remedies. See interdicta 

Postal Service. Cursus publicus 

Poster. Propositum 

Posthumous child. Postumus 

Postpone. Prorogare 

Poverty. Egestas 

Power. Potestas 

Power of higher magistrates. Imperium 
Praetoriae Edict. commentari es on. Libri ad edictum 
Precedent. Exemplum, see res iudicata 
Predecessor in tHe Auctor 
Preliminary decisi cm in litigati on. Interlocutio 
Prescription, aequi sit: ve. Usucapio 
Presc ripti on, extinctive. Longi temporis praescriptio 
Presentation of the case by plaintiff. Narratio 
Pretext. Obtentus, velamentum, see species 
Price. Pretium 

Priests. Sacerdotes, flamines, augures, haruspices 

Principal. Dominus negotii 

Principal (sum). Sors, caput 

Prison. Carcer, vincula publica 

Prisoner of war. Captivus 

Privy purse of the emperor. Res privata principis 
Procedural stipuladons. Stipulationes praetoriae, see 
rCDICIALES 
Proceeds. Fructus 
Proclama don. Programma 
Products. Fructus 

Professional assodation. Collegium, ordo 

Professional Services. Operae 

Profit. Commodum, lucrum 

Prohibit. Vetare, prohibere 

Prohibited by law or custom. Illicitus 

Prolongation oi magisterial power. Prorogatio imperii 

Promi se. Promissio, promissum, pollicitatio 

Promise of a dowry. Dictio, promissio, pollicitatio dotis 

Promissor}* note. Chirographum 

Proof. Probatio 

Proof, burden of. Onus probandi 
Property of a person. Bona, patrimonium 
Proposal of a statute. Rogatio legis (ferre legem) 
Propose a candidate. Nominare 
Proposer of a statute. Rogator, auctor legis 
Prosecutor in a crimina' tria! Denuntiator, accusator 
Prostitute. Meretrix, mulier quae corpore quaestum 
facit 

Protest against a new constructi on. Operis novi nun¬ 
tiatio 

Prove. Probare 

Provincia! land. Praedium (solum) provinciale 


Public constructions. Opera publica 
Public imerest (weltare). Utilitas publica 
Public law. Ius publicum 
Publidy. Palam, publice 
Punishment. Poena 

Punishment, capitaL Poena capitalis, supplicium 

Purchase. Emptio 

Purpose oi a statute. Ratio legis 

Pursue a daim. Experiri actione 

Question. Interrogatio 
Quinquennal period. Lustrum 

Ram drip. Stillicidium 

Rate of inter est fixed by law. Usurae legitimae 
Rati ficati on. Ratihabitio, ratum habere 
Ratification by the senate. Auctoritas senatus (patrum) 
Read in court. Recitare 
Real. Verus 

Real right. Ius in re (aliena) 

Real security. See fiducia, pignus, hypotheca 
Reason, natura. Naturalis ratio 
Receipt. written. Apocha, securitates 
Redprocal claims. Mutuae petitiones 
Redprocally. Invicem 
Recompense. Remunerare 

Records, offidal. Acta, commentarii, tabulae publicae, 
gesta, monumenta 
Recourse. Regressus 

Recovery of property, action for. Rei vindicatio 
Recoverv oi unjustified enrichment, action for. Con¬ 
dictio 

Recruit Tiro 

Redeem a pledge. Emere pignus 

Redeemed from the enemy. Redemptus ab hoste 

Reduction oi rent. Remissio mercedis 

Refusal of action by the praetor. Denegatio actionis 

Refuse an inheritance. Abstinere (se) hereditate 

Registered as taxpayer. Censi tus 

Reimburse. Refundere 

Reinstatement to the former (legal) condition. Resti¬ 
tutio in integrum 

Reiterari on oi evidence. Ampliatio 
Relationship (kinship). Necessitudo, see agnatio, 
cognatio 

Relationship among slaves. Cognatio servilis 
Release oi debt. Acceptilatio 
Release from an obligation. Remissio debiti 
Remitting a penalty. Remissio poenae 
Rem nant, unpaid of a debt. Residuum, reliquatio, re¬ 
liquum 

Removal of a boundaty stone. Termini motio 
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Render judgment. Iudicare, sententiam ferre. 

Renew. Renovare redintegrare 
Renewal of an accusadon. Repetere accusationem 
Renewal of a lease. Rc conductio, relocatio 
Rent. Merces 

Rcnt in a long-term lease. Canon, pensio 
Renundation. Abdicatio 
Repair. Reficere 

Replacement of a judge. Mutatio iudicis, see trans* 
latio rumen 

Reply of the defendant Contradictio, responsio, libel¬ 
lus contradictionis 
Report to a higher judge. Referre 
Represent a person. Sustinere personam alicuius 
Representative of a corporate body. Syndicus, actor 
Representarive of a party in a trial. Cognitor, pro¬ 
curator 

Request a magistrate. Postulare 
Request for opinion. Consultatio 
Resdnd. Rescindere, resolvere, revocare 
Resdssion of a sale. Redhibitio 
Reserve a servitude (usufruct) for the alienator. De¬ 
ducere, excipere servitutem ( usumfructum) 
Residence. Domicilium, sedes 

Responsibility (risk) of a guardian. Periculum tutoris 
Responsible for damages. Obnoxius 
Restore. Restituere 
Retaliadon. Talio 

Retendon of a dowry. Retentiones dotales 
Return (give back) Reddere 
Revenues of the state. Vectigalia 
Revocadon of a legacy. Ademptio legati 
Revolt Tumultus, seditio 
Rhetoridan. Rhetor, orator 
Right Ius 

Right and just. Bonum et aequum 
Right of life and death. Ius vitae necisque 
Right on another’s property. Ius in re aliena 
Right to promulgate edicts. Ius edicendi 
Right to take produce of another’s property. Ius fru- 
endi, see ususfructus 

Right to use another’s property. Ius utendi, see usus 
Right to vote. Ius suffragii 

Rights ot way on another’s property. See iter, vta, 
actus 

RioL Tumultus, seditio 
Risk. Periculum 

Risk in a sale. Periculum rei venditae 

River. Flumen, rivus 

River bed. Alveus 

Roads. Viae 

Robber. Praedo 

Robbery. Rapina 


Roman people. Populus Romanus 
Rome, dty oi. Urbs 
Rule, legal. Regula iuris 
Runa way (slave). Servus fugitivus 

Salary. Merces 

Sale. ( Emptio ) venditio, distractio 
Sale oi a free man. Plagium 

Sale (purchase) oi a future thing. Emptio spei, emptio 
rei speratae 

Sale of a pledge. Distractio pignoris, see ius distra¬ 
hendi 

Sale of a war prisoner. Venditio sub corona 
Sale of the property oi an insolvent debtor. Bonorum 
venditio 

Sale, public, by aucdon. Auctio 
Sales tax. Centesima ( vectigal) rerum venalium 
Schedule (imrentory) oi an estate. Inventarium, re¬ 
pertorium 
Sea. Mare 

Seal. Signum, sigillum 

Seal a docuxnent. Signare, obsignare, consignare 
Search for stolen things. Perquisitio, see lance et 
licio 

Seashore. Litus 

Second marriage. Secundae nuptiae 
Second marriage between the same persons. Matri¬ 
monium redintegratum 
Security. Cautio, satisdatio 

Security for appearance in court. Cautio iudicio sisti, 
vadimonium 

Seizure by the fise. Confiscatio, occupatio a fisco 
Selection. Electio, optio 
Selection by lot. Sortitio 
Sdection of jurors. Editio iudicum 
Selecdon of senators. Lectio senatus 
Self-defense. See vim vi repellere, vindicare 
Sell at a public aucdon. Publice vendere; to be sold = 
publice venire 

Senators. Patres (“fathers”), senatores 
Senility. Senectus 

Sequence in magisterial career. Cursus honorum 
Serfdom. See colonatus 

Servitude of dwelling in another’s house. Habitatio 

Servi tudes, rustic. Servitutes praediorum rusticorum 

Servi tudes, urban. Servitutes praediorum urbanorum 

Set off. See compensatio 

Setde a controversy. Transigere 

Share of an inheritance. Portio (pars) hereditatis 

Ship. Navis 

Shipowner. Navicularius, nauta, see receptum nau¬ 
tae 

Shipper. Exercitor navis, nauclerus 
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Shipwreck. Naufragium 
Shorthand writing. Notae 
Shrewdness. Dolus bonus 
Sign. Subscribere, subnotare 
Signature. Subscriptio 
Silence. Silentium, see tacere 
Slander. See defamatio 

SIanderous poem Carmen famosum, libellus famosus, 
see OCCENTARE 

SIave. Servus, homo, mancipium, puer 
Slave, female. Ancilla 
SIave manumitted on condition. Statuliber 
Slave oi a slave. Servus vicarius 
SIave oi die state. Servus publicus 
Slavery. Servitus 

Sodal classes, higher. Potentiores, honestiores, altiores 

SociaI classes, lower. Humiliores, tenuiores 

SoiL Solum 

Soldier. Miles 

Soldier’s pay. Stipendium 

Solaieris wilL Testamentum militis 

Solidaritj- in obligations. See Correality 

Solvent. Solvendo esse, facere posse 

Son under paternal power. Filius familias 

Sorcen-. Magia, see excantare 

Space between neighboring houses. Ambitus 

Speech oi the emperor. Oratio principis 

Spendthriit. Prodigus 

Spnere ai competence. Provincia 

Sp}-. Explorator, proditor 

Sate. See res publica 

Sate land. Ager publicus 

Satus oi a ireebom. Ingenuitas 

Statute. Lex 

Satute oi a collegium (assodation). Lex collegii 

Satute oi limiations. Praescriptio longi temporis 

Satutes against luxurv. Leges sumptuariae 

Satutes on voting. Leges tabellariae 

Satutory norm. Placitum legis 

Steal. Furari, subripere 

Stepson. Privignus 

Sdpulatory promise. Stipulatio 

Storehouse. Horreum, thesaurus 

Storra. Tempestas 

Straw man. Interposita ( supposita ) persona 
Subject to another’s power. Alieni iuris, in potestate 
Submission to arbitration. Compromissum 
Subordinate personnel in offices. Apparitores 
Subscribe. Signare 

Substitute heir. Heres substitutus, heres secundus 
Substitute oi an offidal. Vice agens, vicarius 
Substitute oi a provincia! govemor. See iudex 
Succeed as an heir. Succedere hereditario iure 


TS3 

Succession according to praetoriae iaw. 5 c wm pos¬ 
sessio 

Sue in court. Venire contra aliquem , cenvensrr 
Suidde. Suicidium, consciscere sibi mertem, is&nrx 
facultas mortis 

Suit, written. Libellus conventionis 
Sum lent at interesL Sors, caput 
Summary. Index 

Summarv avii proceeding. Summatim cognoscere 
Summons to courL In ius vocatio, denuntiatio. evccar-c 
Supposidtious child. Partus subditicius, subtectus 
suppositus 

Superior iorce. Vis maior 
Supervision. Cura, curatio 

Surety. Sponsor, fiaeiussor, fideipromissor, see ADnu» 
MISSIO, PRAEDES 

Surety in process. Vindex, vas, praes 
Surname. Cognomen 

Surrender oi a son or slave ior damages. In noxam 
dedere 

Surrender oi an enemy. Deditio 
Survive. Supervivere, see commorientes 
Suspension oi judidal activity. Iustitium 
Sustenance. Alimenta 

Taking possession oi an ownerless thing. Occupatio 
Taking upon death oi a person. Mortis causa capio 
Tax. Vectigal 

Tax assessment offidals. Censuales 

Tax collector. Susceptor 

Tax evasion. Fraudare vectigal 

Tax ianner. Publicanus redemptor, conductor 

Tax iarmers’ assodation. Societas publicanorum 

Tax office, regional. Statio 

Tax offidals. Tabularii 

Tax on inheritance. Vicesima hereditatium 

Tax on manumissions. Vicesima manumissionum 

Tax on sales. See Sales tax 

Tax payer. Tributarius 

Taxes in provinces. See tributum, capitatio, sti¬ 
pendium 

Teachers. Magistri, praeceptores, professores, ante¬ 
cessores 

Ten-men group. Decuria 

Tenant Habitator, inquilinus, conductor 

Tenement house. Insula 

Territory oi Rome. See pomerium 

Testament, capadty to make one or to take under one. 

Testamenti factio 
Testiiy. Testari 

Testimony. Testimonium, testatio, attestatio 
Testimony, written. Testimonium per tabulas, tabulae 
signatae 
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Theatrical art. Ars ludicra 
Theft. Furtum 

Theft of sacred things. Sacrilegium 
Things stolen. Res furtivae, subreptae 
Things of the husband, stolen by his wife. Res amotae 
Things without an owner. Res nullius 
Time, fixed. Tempus certum, statutum 
Time for the payment of a judgment debi Tempus 
indicati 

Tomb. Sepulcrum 

Torture. Tormentum 

Token (ticket). Tessera 

Touch the debtor‘s shoulder. Manum inicere 

Trade. Commercium 

Tradesman. Mercator, negotiator 

Traitor. Proditor 

Transacdon. Negotium, transactio 

Transfer of a claim. Cessio 

Transfer of jurisdicdon. luris dictio mandata, delegata 
Transfer of ownership. Translatio dominii 
Transfer of ownership, formless. Traditio 
Transfer of the right to an inheritance. Transmissio 
Transferee (transferor) in a mancipatio. Mancipio ac¬ 
cipiens (dans) 

Travel expenses. Viaticum 
Treason. Perduellio, crimen maiestatis 
Treasure-trove. Thesaurus 
Treasury. Aerarium, arca 
Treasury, imperiaL Fiscus, largitiones 
Treaty, internarional, for protection of cirizens. Reci- 
peratio 

Treaty of alliance. Foedus 
Treaty of friendship. Foedus amicitiae 
Trial, civil. Lis, see legis actiones, formula, cog¬ 
nitio EXTRA ORDINEM 

Trial, civil, bipartirion of. See in i ure, apud iudicem 
Trial conceming freedom. Causa liberalis 
Truth. Veritas 

Try a case in court anew. Retractare causam 

Turmoil. Turba, rixa 

Twelve Tabies. Lex duodecim tabularum 

Unbora child. Nasciturus 

Undudtul will, gift. Inofficiosus, see querela inoffi¬ 
ciosi TESTAMENTI (INOFFICIOSAE DONATIONIS) 
UngratefuL Ingratus 
Unjust. Iniquus, iniustus 

Unjust judgment intentionally rendered by a judge. 

See iudex qui litem suam facit 
Unlawful. Illegitimus, illicitus 
Unlawfully. Iniuria, non iure, illicite 
Unlimited in dme. Perpetuus 


Unnamed contracts. Contractus innominati 

Unseal. Resignare 

Unworthy heir. Indignus heres 

Uprising. Seditio 

U pr oar. Tumultus 

Urge a debtor to pay. Interpellare 

Usage, use. Usus 

Usage, legal. Consuetudo, mos 

Usufructuary. Fructuarius, usufructuarius 

Vacant inheritance (legacy). Caducum 
Vagrant slave. Erro 

Valid, to be legallv. Valere, vim (vires) habere 
Valid marriage. Iustae nuptiae 
Valuadon in money. Aestimatio 
VesseL Navis 

Veteran. Vetus miles, veteranus 
Veto. Intercessio 

Vexauon with a suit, malicious. Calumnia 
Village. Vicus 
Vintage. Vindemiae 
Violence. Vis 

Void. Nullus, irritus, inefficax, nullius tnomenti, nullas 
vires habere 
Vote. Suffragium 
Voting. Ferre suffragium 
Vodng place. Saeptum, ovile 
Vow. Votum 

Wages. Merces 
Walls of a dty. Muri 
War. Bellum 
War booty. Praeda 

War, to dedare. Denuntiare, indicere bellum 
Warranty against latent defects in a sale. See edictum 
aedilium curulium, actio redhibitoria 
Warranty against evicdon. See actio auctoritatis, 
stipulatio duplae 
Water conduits. Aquaeductus 

Wax-covered tablets. Cerae, tubulae ceratae, tabellae 

Wealth. Facultates 

Wealthy. Locuples, assiduus 

Weapon. Telum, arma 

Wel&re, public. Utilitas publica 

Whole. See corpus 

Widow. Vidua 

Wife. Uxor 

Wild animals. Ferae (bestiae) 

Will. Voluntas, animus, mens, see velle 

Will (last). Testamentum, ultima ( postrema ) voluntas 

Wink. Nutus 

Withdraw from a transacdon. Recedere 
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Withdrawal oi a peculium. Ademptio peculii 

Withdrawal oi an action. Cedere actione, resistere, de- 
serere actionem 

Without (against) one’s will. Invito 

Witness. Testis 

Witness to a will who signed and sealed it. Signator 
testamenti 

Words, solemn and prescribed by law. Certa et sol¬ 
lemnia verba 

Words, spoken or written. Verba 

Woman Femina, mulier 

Wooden tablet. Lignum, tabula, tabella 


Work (construction). Opus 
Workman. Operarius, mercennarius, opifex 
Writer of a testament. Scriptor testamenti, see quaes¬ 
tio DOMITIANA 
Written law. Ius scriptum 
Written stipulation. Cautio stipulatoria 
Written unilateral divorce. Libellus repudii 
Wrongful damage to another’s property. Damnum in- 
iuria datum 

Wrongful possession. Possessio iniusta 
Youth. Pueritia, iuvenis 
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69-97. Kapoli, Pierro. 
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Nonnoi, D. 1934. San Agostino e il diritto romano. RISG 9: 
531-622. 

Roberti, M. 1931. Contributo alio studio delle relazioni fra 
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Conierences a 1’Institut de droit romain en 1947, 77-102. 
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Einftihrung in die jurisdsche Papyruskunde. Bcrlin, Weid- 
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94. 1934 ; 21: 91, 1935;. Continued by H. F. Jolowic*. 22: 
74. 1936 ; 23 : 97, 1937 ; 24: 105, 1938, and by F. Pringsheim, 
26: 139, 1941. 


XVII. COLLECTIONS OF SOURCE MATERI AL FOR 
TEACHING PURPOSES 

Axakgio-Rciz, \\ and A. Gcarixo. 1943. Breviarium iuris 
Romani (Reprinted with correcuons 1950.) Milan, Giuf- 
fre. 

Ajuas Rosios, J. 1947. Seleccion de testos latinos con su 
version castellana, in Der echo romano, 3rd ed. 623-1064. 
Madrid, Editorial Revista de der echo privado. 

Bekuaxk, W. 1910. Das romische Reeht aus dem Munde 
seiner Verfasser. Paderbom, Jungfernmannsche Buch- 
druckerei. 

DOu., R. 1939. Corpus luris. Eine Auswahl der Rechu- 
grundsatze der Antike. Munich. Heimeran. 

KCai.r», B. 1925. Lesebuch des romischen Rechts. 3rd ed. 
Leipzig, Deichert. 

Levet, A, E. Pejimt, and A Flixiaux. 1931. Textes et docu- 
ments pour servir a 1'enseignement du droit romain. Paris, 
Sirey. 

Mistoclet, J. B. 1889. Manuel des textes de droit romain. 
Paris, Plan-Kourrit. 

Paztsch, J. 1909. Formules de procedure civile romaine. 
Geneva, Kundig. 

Pouxd, R, 1914. Readings in Roman law and the civil law 
and modern cades as developments thereof. 2nd ed. Cam- 
bridge. Harvard Univ. Press. 

Scaorr, R. 1931. Hilfsbuchlein fur die Vorlesungen uber 
Institutionen, Geschichte und Zivilprozess des romischen 
Rechts. Berlin, De Gruyter. 

Scbulz, F. 1916. Einfuhrung in das Studium der Digesten. 
Tubingen, Mohr. 

—. 1925. Texte und Vbungen im romischen Privatrecht. 
Bonn, Marcus & Weber. 
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Shekxan, C P. 193/. Epitome of Roman Law in a single 
book. A concise collection o: almost 700 selected texta. 
X. Y„ Baker & Vorhis 

Stammlzr, R. 1919. Auigabcn aus dem romischen Recht. 
4th ed. Leipzig, Veit 

Zevenbercen. C. 1947 Texten ten gebruijke bij de studie van 
net Romeinsche Recht. Utrecht, De Vroede. 

Zirucakk, E. 1925. Digestenexegese. Zwanzig Falle aus 
dem romischen Recht Berlin-Grunewald, Rothschild. 

XVIII. COLLECTIVE WORKS 
A. STUDIES IX HONOR OF SCHOLARS 
(In alphabetical order of the nam es of the persona honored) 

Studi in memoria di Emilio Albertaria. 1952. 3 v. (part 
stili in press). Milan, Giuffre. 

Studi in memoria di Aldo Albertoni. 1935-1938. 3 v. Padua, 

Cedam. 

£ tudes dedices a la memoire d’ Andre Andreades. 1940. Athens. 

Melanges Charles Appleton. 1903. Lyons, Rey; Paris, Rous- 
seau. 

Studi in onore di Vincenao Arangio-Rnix. 1952-1953. 4 v. 
Naples, Jovene. 

Scritti vari dedicati ai Professore Carlo Arno. 1928. PubMod 
30. Modena. U ni versi ta. 

Studi in onore di Alfredo AscolL 1931. Messina, Principato. 

Aus romischem und burgerlichem Recht Gewidmet Emat Im- 
manuel Bekker. 1907. Weimar, Bohlau. 

Studi di storia e diritto in onore di En neo Beata. 1937-1938. 
4 ▼. Milan, Giuffri 

Studi in onore di Pietro Bonxante. 1929-1930. 4 ▼. Milan, 
Treres. 

Studi in memoria di Guido Bonolis. 1942-1945. 2 ▼. Milan, 
GiuSre. 

Studi in onore di Biagio Brugi. 1910. Palermo. Gaipa. 

In memory of W. W. Buckland. 1947. TulLR 22. 

Studi di storia e diritto in onore di Carlo Calisse. 1940. 3 v. 
Milan, Giuffri. 

Scritti giuridid in onore di Francesco Camelum. 1950. 4 ▼. 
Padua, Cedam. 

Conierenze romanistiche tenute nella R. Universiti di Pavia 
nell’ anno 1939 a ricordo di Guglielmo Castelli. 1940. 
Milan, GiuSre. 

Scritti giuridid dedicati a Giampietro Chironi. 1915. 3 ▼. 
Turin, Bocca. 

Melanges de droit romain dedies i Georges Corr.il 1926. 2 ▼. 

Gand-Paris, Sirey. 

Scritti giuridid in onore di Carlo Fadda. 1906. 6 r. Naples, 
Pierro. 

Stndi in memoria di Francesco Ferrara. 1943. 2 r. Milan, 
Giuffr&. 

Scritti di diritto romano in onore di Coo tardo Ferrini, pubblicati 
dalla R. Universiti di Pavia. 1946. Milan, Hoepli. 

Scritti in onore di Contardo Ferrini pubblicati in occasione della 
sua beatificaxione. 1947-1949. 4 ▼. Pubblicaxioni delf 

Univ. Cattolica dei Sacro Cuore, Milan, 17, 18, 23, 28. 
Milan, Vita e Pensiero. 

Melanges Hermann Fitdng 1907-1908. 2 ▼. Montpellier, In* 
primerie du MidL 

Melanges Paul Fouruier. 1929. Paris, Sirey. 

Recueil d’£tudes sur les sources du droit en Hionneur de 
Francois Geny. 1934. 3 ▼. Paris, Sirey. 

Melanges E. G&ardin. 1907. Paris, Sirey. 

£ tudes d’histoire juridique offert es i Paul Frederic Girard par 
ses elives. 1913. 2 ▼. Paris, Geuthner. 

Melanges P. F. Girard. 1912. 2 r. Paris, Rousseau. 

Abhandlungen sur antiken Rechtsgeschichte. 1905. Festschrift 
Gustav Hanausek. Graz, Moser. 

Mdanges a la memoire de Paul Huvelin. 1938. Lirre du XXV 
anniversaire de 1’Bcole franqaisc de Beyrouth. Paris, Sirey. 
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Festschrift Paul Koschaker. 1939. 3 v. Weimar, Bohlau. 
Studi in memoria di P. Koschaker. L’Europa e il Diritto 
Romano. 1953. (In press.) Milan, Giuffre. 

Recueil d etudes en llionneur d Edouard Lambert. 1938. 3 ▼. 
Paris, Sirey. 

Symbolae Friburgenses in honorem Ottonis LeneL 1931. Leip¬ 
zig, Tauchnitz. 

Scritti di diritto ed economia in onore di Flaminio Mancaleoni. 

1938. StSas, ser. 2, 16. Sassari, GallizzL 
Miscellanea Giovanni Mercati 5. 1946. Citta dei Vaticano. 
Symbolae ad ius et historiam antiquitatis pertinentes J. C. van 
Oven dedicatae. 1946. Leiden, BrilL 
Mnemosyna Pappoulia. 1934. Athens, Pyrsos. 

Studi in onore di Silvio Perozzi. 1925. Palermo, Castiglia. 
Studi in memoria di Umberto Ratd. 1934. Milan, Giuffre. 
Studi in onore di Enrico Red enti. 1951. 2 ▼. Milan , Giuffre. 
Studi in onore di Salvatore Riccobono. 1936. 4 v. Palermo. 
Castiglia. 

Scritti giuridid in onore di Santi Romano 4. 1940. Padua. 
Cedam. 

Scritti della Facolta gi uri dic» dellTJniv. di Roma in onore di 
Antonio Salandra. 1928. Milan, Vailardi. 

Festschrift Fritz Schulz. 1951. 2 v. Weimar, Bohlau. 

Studi di diritto romano pubblicati in onore di Vittorio Sdaloja. 
1905. 2 v. Milan, Hoepli. 

Studi in memoria di Beroardino Scorza. 1940. Rome, Foro 
Italiano. 

Gedachtnisschrift fur Emil SeckeL 1927. Berlin. Springer. 
Studi giuridid in onore di Vittorio SimoncellL 1917. Naples, 
Jovene. 

Studi in onore di Siro SolazzL 1948. Naples. Jovene. 

Studi di storia e diritto in onore di Arrigo SolmL 1941. 2 v. 
Milan, Giuffre. 

Melanges Femand De Visscher. 1949-1950. 4 v. (RIDA 
2-5). Courtrai, Imprimerie Groeninghe. 

Festschrift fur Leopold Wenger zu seinem 70. Geburtstag. 
1944-1945. 2 r. {Munchtner Beitrage cur Papynujor - 
sekung, 34-36). Munich, Beck. 

Studi dedicati alia memoria di Pier Paolo Zanzucchi. 1927. 
Pubblicasioni deU'Univ. Cattolica Sacro Cuore, Milan, 14). 
Milan, Vita e Pensiero. ' 

B. STT7DIES PUBUSHED ON PARTICULAS OCCASIONS 
(Congresses, anni versari es) 

Acta Congressus Iuridid Internationalis (Romae 12-17 Novem¬ 
bris 1934) 1935. 2 v. Rome, Pontifidum Institutum utri- 
usque iuris. 

Atti dei Congresso Interaazionale di diritto romano. Bologna e 
Roma, 17-27 Aprile 1933. 1934-1935. 2 v. Pavia, Fusi. 
Atti dei Congresso Internazionale di diritto romano e di storia 
dd diritto, Verona. 27-28-29 Settembre 1948. 1951-1953. 
4 v. Milan, Giuffre. 

Augustus. Studi in onore dd bimillenario Augusteo. 1938. 
Rome, Accademia dd Lincei. 

Conferences faites i l’Institut de droit romain en 1947. 1950. 
Paris, Sirey. 

Conferenze Augustee nd bimillenario della nasdta, 1939. ( Pubb¬ 
licaxioni deirUniv. Cat. dei Sacro Cuort, Milan.) Milan, 
Vita e Pensiero. 

Conferenze per il XIV centenario delle Pandette. 1931. ( Pubb¬ 
licaxioni deirUniv. Cat. dei Sacro Cuore, Milan 33.) Mil»n, 
Vita e Pensiero. 

Essays in Legal History read before the International Congress 
of his tori cal studies in London, in 1913. Ed. P. Vinogradoff. 
1914. London, Humphrey Milford. 

Per il Centenario della Codificazione giustinianea. Studi di di¬ 
ritto pubblicati dalla Facolta di giurispnidenza dell’ Univer¬ 
sita di Pavia. 1934. Pavia. Tipograffa Cooperativa. 
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C. COLLECTZD WORKS OF INDIV1DUAL SCHOLARS 

Aixertabjo, E. 1933-1953. Studi di diritto romano. 1. Per¬ 
sone e tamiglia, 1933. 2. Cose, diritti reali, possesso. 1941. 
3. Obbligazioni, 1938. 4. Eredita e processo. 1946. 5. 
Storia, metodologia, esegesi, 1937. 6. Saggi critici e studi 
vari, 1953. Milan, Giuffre. 

Aurrandi, I. 1896. Opere giuridiche. Rome, Tipografia 
Polyglotta. 

Axakcio-Ruiz, V. 1947. Rariora. Rome. Editioni Storia e 
Letteratura. 

Satura, G. 1909. Scritti gi uri dici Palertno. Gaipa. 
Boxtaxte, P. 1916-1926. Scritti giuridid vari. 4 v. Rome, 
Sampaolesi. 

Bortolccci. G. 1906. Studi romanistici. Padua. Gallina. 
Brassloft. S. 1925. Studien rur romischen Rechtsgeschichte. 
Vienna. Fromme. 

Castelu. G. 1923. Scritti giuridid. Milan, Hoepli. 

Eisllx, F. 1896. Beitrage rur romischen Rechtsgeschichte. 
Freiburg i.B.-Leipzig, Mohr. 

-. 1912. Studien zur romischen Rechtsgeschichte. Tubin- 

ger Mohr. 

Esmxxx, A. 1886. Melanges d’histoire du droit. Paris. 
Lar os e. 

Fabda, C. 1910. Studi e questioni di diritto. Pavia, Mattel 
Femuxi, C. 1929-1930. Opere. 5 v. Milan, Hoepli. 

Giram. P. F. 1912, 1923. Melanges de droit romain. 2 v. 
Paris, Sirev. 

L±vy-Brchl. H. 1934. Quelques problemes du tres anden 
droit romain. Paris, Domat-Montchrestien. 

-. 1947. Xouvelles etudes sur le tres anden droit romain. 

Paris, Sirey. 

Mosimsen, T. 1905-1907. Juristische Schriiten. 3 v. Berlin, 
Weidmann. 

Pamfaloxi, M. 1941. Scritti giuridid. 1. Pisa-Romt, Val- 
lerinl 

Partsch, J. 1931. Aus nachgelassenen und kleineren verstreu- 
ten Schriften. Berlin. Springer. 

Xoailles, P. 1948. Fas et ius. Etudes de droit romain. 
Paris. Les Belles Lettres. 

Perozzi, S. 1938. Scritti giuridid. 3 v. Milan, Giuffre. 
Rotoxdx, G. 1922. Scritti giuridid. Milan, Hoepli. 

SdALOjA, V. 1932-1936. Studi giuridid. 7 v. Rome, Ano- 
nirea Romana Editoriale. 

Srati, G. 1930, 1938. Scritti giuridid. Vol. 1. 2. 4. Cor¬ 
tona, Stabilimento Tipograiico Commerciale. 

Vassalu, F. 1939. Studi giuridid 2 v. Rome, Foro Italiano. 
De Visscher, F. 1931. Etudes de droit romain. Paris, Sirey. 

- 1949. Xouvelles etudes de droit romair. public et prive. 

Milan, Giuffre. 

Wieacker, F. 1944. Vom romischen Recht. Leipzig. Kohler 
& Amelung. 

XIX. ENCYCLOPEDIAS, DICTIOXARIES, 

V OCABULARIES 

Aubrosiko, R. 1942. Vocabularium Institutionum Iustiniani. 
Milan, Giuffre. 

BorroLvea, G. 1906. Index verborum Graecorum quae in In¬ 
stitutionibus et Digestis occurrunt. AC 76 : 353-396. 
Daremberg, C, and E. Saguo, 1879-1918. Dictionnaire des 
antiquites grecques et romaines. 5 v. Paris, Hachette. 
Dirxszx, H. E. 1837. Manuale Latinitatis fontium iuris civilis 
Romanorum. Berlin. Duncker. 

Grasekwitz, O. 1925. 1929. Hddelberger Index zum Theodo¬ 
sianus.—Erganzungsband 1929. Berlin, Weidmann. 

-. 1912. Index ad partem primam Brunsii Fontium iuris 

Romani antiqui. Tubingen, Mohr. 

Guarxeri-Citati, A. Indice delle par ole, etc. Sei Ch. XIII. 


Levy, E. 1930. Erganzungsindex zu Ius und Leges. Weimar, 
Bohlau. 

Longo, G. 1899. Vocabolario delle costituzioni latine di Giusti- 
mano. BIDR 10. 

Mayr. R. v. 1923-1925. Vocabularium Codicis Iustiniani 
Pars 1 Jtina I. Pars Graeca II. ed. M. San Nicoln—Corree- 
tions noted by P. Kruger, ZSS 47: 387-396. 1927. Prague, 
Ceslca Grafidca Unie. 

Monizr, R. 1949. Petit vocabulaire de droit romain. 4th ed. 
Paris. Domat-Montchrestien. 

Nuovo Digesto Italiano. 1934-1940. Turin, Unione Tipografica 
Editrice. 

Oxiord Classieal Dictionary. 1949. Ed. by M. Cary and others. 
Oxford, Clarendon Press.' 

Pauly's Realenzyklopadie der klassischen Altertumswissenschait. 
Nevr edition by G. Wissowa. W. Kroll K. Mittelhaus. 
1894-1953. 1-21 (A- Post), 1A-7A (R- Val), SuppL 1-7. 
To be continued under the direction of K. Ziegler. Stutt- 
gart. Metzler (Druckenmuller). 

De Rugciero. E. 1886-1953. Dizionario epigraiico. 1-5 
(A-L). Continuation under the direction of G. Cardinali 
Rome, Pasqualucci. 

San Xicol 6, M. See a bove under Mayr, R. v. 

Secxei, E. 1907. Heumanns Handiexikon zu den Quellen des 
romischen Rechts. 9th ed. (Reprints 1914, 1926.) Jena, 
Fischer. 

Vocabularium lurisprudentiae Romanae. 1903-1939. Ed. by O. 
Gradenwitz. B. Kiibler, and others. Incomplete. 1. A-C, 
1903 ; 2, D-G, 1933 ; 3. H-ipse, 1910-1933 ; 4, N-per, 1914- 
1933 ; 5, R-Z, 1910-1939. Berlin, De Gruyter. 

We-nger, L. 1928. Aus Novellenindex und Papyrusworter- 
buch. SbMuneh 28 (4). 

Zanzuccbi, P. P. 1910. Vocabolario delle Isdtuzioni di Gaio. 
Milan, Vallardi. 

XX. BIBLIOGRAPHIES 

Arancio-Rciz. V. 1948. Diritto romano e papirologia giun- 
dica. Doxa 1: 97, 193. 

Berger, A., and A. A. Scmixta. 1945. 1947. Bibliographv of 
Anglo-Americar. studies in Roman Law. etc. Serti 3 : 75-94, 
for 1939-1945 ; 5; 62-85, for 1945-1947. 

Bertouni, C. 1912. Bibliografia 1895-1899. Diritto romano 
1900-1906. Diritto greco e romano. Libri e periodici 
Rome, Isti tuto di diritto romano.—See also BIDR 20: 
111-156, 264-303, 1908 ; 22 : 267-334, 1910 ; 23: Appendix, 
pp. I-LIV. 1911: 24 : 281-329. 1911; 25 : 273-318. 1912; 
26 : 289-358, 1913. F. Vassalll ibid. 29: 185-216. 1916. 
For the continuation of this bibliography see below under 
Romano, S. 

Bibliografia giuridica intemazionale. ed. by Istituto Italiano di 
studi legislativi, Rome. Each volume has a secti on on 
Roman Law (since 1932). 

Bionsi, B. 1944. Diritto romano. Guide bibliograficne (pub- 
lished by Universita Cattolica dei Sacro Cuore, Milan). 
Ser. III, Disdpline giuridiche. Milan. Via e Pensiero. 

Boba£ek, M. 1930. Les ouvrages modernes tcheques sur le droit 
romain. In the Polish periodical Czasopismo historyczno- 
prawne, 1. Poznan. 

Bulletin Bibliographique in KRHD and RHD. Latest issue for 
1932-1933 and 1934, published as supplements to 13 and 14 
(1934, 1935). 

Caes, L., and R. Henrion. 1949 ff. Collectio bibliographica 
operum ad ius Romanum pertinentium. Ser. I. 1-3: Opera 
edia in Periodicis, Miscellaneis, Encydopaediisque. 1949, 
1951. Ser. II, 1: Theses Gallicae. Brussels, Office Inter¬ 
national de Librairie. 

Coluxet, P. 1930. Eibliographie des travaux de droit romain 
en langue franqaise. Paris. Les Belles Lettres. Completed 
by P. Ciapessoni, Ath 10: 93-96, 1932. 
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-. 1947. Repertoire des Bibli ographies, Vocabulaires, Index, 

Concordance et Palingenesies du droit romain. RHD 24- 
25: 109-118. 

Cos enti XI, C 1949. Guida alia consul tazione delle fonti giuri- 
diche romane e dei mezzi ausiliari d'indagine. Catania, 
Universita. 

De FaAxasa, P. 1923. II diritto remano, Rotne, Fondarione 
Leonardo. 

Georgescu, V. A. 1943. Bibliografia de drept roman, 1940- 
1942. Bucharest. 

lura. Rivista internazionale di diritto romano e antico. 1950 ff. 
This recenti? founded periodica! contains in each volume an 
extensive Rassegna bibliografica. 1: 540-063, 1950 ; 2: 
348-471, 1951: 3 : 399-490, 1952. Naples, Jovene. 

Monio, R. 1944. Bibliographie des travaux recenti de droit 
romain en frangais, en anglais, en allemand, en italien et en 
roumain. Paris, Domat-Montchrestien. 

Romano, S. 1928-1932. Bibliografia. BIDR M: 159-314, 
1928 : 39 : 63-104. 1931: 40. 253-378, 1932. 

Sachexs, E. 1932. Generalregister zu den Banden 1-50 der 
ZSS. Weimar, Bohlau. 


SAxnuppo, C. 1949. Bibliografia romanisdea italiana, 1939- 
1949. Pvbblicasioni della Facolta di Giurispmdenaa dtlV- 
Unra. di Catonia 12. 

Taioif, J., and F. Sexn. 1908. Table des dnquante premiers 
volumes de la Revue Historique de droit frangais et etranger, 
1855-1905. Paris, Sirey. 

Volteua, E. 1937-1951. Saggio bibliografico di diritto agrario 
romano. New edition Bibliografia di diritto agrario ro¬ 
mano, 1951. Florence, CoppinL 

Wencex, L. 1930-1941. Juristiscbe Literaturubersicht in 
ArPap (see Ch. XVI) contains many references to Ro- 
manistic literature. 

Wislocki, J. 1945. Prawo rzymskie w Polsce (Roman law 
in Poland). History ot the study of Roman law in Poland. 
Warsaw, Gebethner St Wolff. 

For Bibliography on Roman law in the Middle Ages see Al- 

varez, U. Horizonte actual dei derecho romano. Madrid, 

1944, 7-11. 

For Bibliography conce m ing single texts of Jusdnian's Digest 

consuit Index Interpolationum, see Ch. XIII. 
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